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applicability  and  legal  effect  most  of  which 
are  keyed  to  arxl  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Docuntents.  Prices  ol 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  530 

RiN  3206-AE22 

Pay  Rates  and  Systems  (General); 
Special  Salary  Rate  Schedules  for 
Recruitment  and  Retention 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  implement  provisions  of 
the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA) 
related  to  the  Government’s  special  pay 
authority.  Section  5305  of  title  5,  United 
States  Code,  as  amended  by  FEPCA, 
substantially  increases  the 
Government’s  flexibility  to  authorize 
special  salary  rates,  as  compared  with 
the  statutory  authority  formerly 
contained  in  5  U.S.C.  5303.  These 
flexibilities  became  effective  on 
February'  3, 1991,  under  Executive 
Order  12748  of  February  1, 1991.  The 
Hnal  regulations  allow  OPM  to  approve 
special  salary  rates  when  the 
Government  is  experiencing,  or  is  likely 
to  experience,  recruitment  or  retention 
problems  caused  by  higher  non-Federal 
sector  pay,  as  well  as  by  a  number  of 
other  circumstances:  and  allow  those 
rates  to  be  established  at  higher  pay 
levels  than  previously  permitted. 

OPM  is  also  issuing  nnal  rules  to 
implement  the  decision  of  the  U.S. 
District  Court  for  the  District  of 
Columbia  [National  Treasury  Employees 
Union  v.  Newman,  Number  83-0279 
(D.D.C.  June  28, 1991)),  in  which  the 
court  ordered  OPM  to  promulgate  a 
conversion  rule  for  adjusting  ffie  pay 
schedules  of  employees  paid  special 
salary  rates  as  required  by  5  U.S.C 
5305(f)  and  consistent  with  the 
guidelines  set  forth  in  the  decision. 


EFFECTIVE  DATE:  January  14, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  M.  Gualtieri,  (202)  606-1413. 
SUPPLEMENTARY  INFORMATION:  OPM 
published  interim  regulations  at  56  FR  ' 
20334  on  May  3, 1991,  to  implement 
provisions  of  FEPCA  related  to  the 
Government’s  special  salary  rates 
program.  The  Federal  Employees  Pay 
Comparability  Act  of  1990  (I^b.  L.  101- 
509,  Novembm  5, 1990)  gives  the 
Government  authority  to  establish 
special  salary  rates  imder  a  wider 
variety  of  circumstances  than  was 
previously  allowed.  The  following  are 
the  significantly  expanded  flexibilities 
permitted  under  FEPCA: 

•  Special  salary  rates  may  be 
established  based  on  actual  or 
anticipated  staffing  problems  for  any 
civilian  position  under  any  pay  system 
established  by  or  under  Federal  statute 
within  the  executive  branch. 

•  Special  salary  rates  may  be 
established  when  the  staffing  problem  is 
caused  by  higher  non-Federal  pay  rates, 
remote  location  or  area,  undesirable 
working  conditions,  or  any  other 
circumstances.  The  final  regulations 
also  allow  for  consideration  of  higher 
Federal  pay  rates  established  under 
independent  statutory  authority. 

•  The  highest  rate  at  which  the 
minimum  rate  of  a  special  rate  schedule 
may  be  set  has  been  increased  to  30 
percent  above  the  maximum  rate  of  a 
grade.  Pieviotisly,  the  limit  was  the 
maximxun  rate  of  a  grade. 

•  The  GS-10,  step  1,  limitation  on  the 
computation  of  overtime  pay  now 
includes  all  special  rates  of  pay 
established  for  that  grade.  The  hnal 
regulations  set  forth  the  criteria  OPM 
will  use  for  establishing  a  GS-10  special 
salary  rate'for  overtime  pay  computation 
and  certain  other  non-staffing  purposes 
when  one  would  otherwise  not  have 
been  established  to  alleviate  staffing 
problems. 

The  requirement  to  change  the 
existing  special  salary  rate  regulations  to 
conform  with  FEPCA  has  given  OPM  an 
opportunity  to  update  other  provisions 
of  the  prior  regulations. 

The  hrst  provision  appears  in  the 
hnal  regulations  exactly  as  it  appeared 
in  the  interim  regulations.  It  changes 
agency  certihcation  levels  for  approving 
special  salary  rate  requests.  Individuals 
designated  to  act  on  behalf  of  the  agency 
head  may  now  approve  special  salary 
rate  requests  covering  fewer  than  1,000 


positions  or  costing  less  than  $4  million. 
This  change  means  that  involvement  of 
an  agency  head  will  be  required  only  in 
the  hipest  impact  special  rate  requests. 
This  should  reduce  the  time  needed  to 
process  such  requests. 

The  second  provision  was  published 
by  OPM  on  June  15, 1992  (57  FR  26619), 
as  a  set  of  proposed  rules  with  a  request 
for  comments.  The  proposed  rules  were 
designed  to  implement  a  court  decision 
(dted  in  the  “Summary”)  for  adjusting 
the  pay  schedules  of  employees  paid 
special  salary  rates  when  the  underlying 
statutory  pay  schedules  are  adjusted. 

The  propos^  rules  replaced  interim 
regulations  5  CFR  530.307(a)  because  it 
contained  an  automatic  adjustment 
mechanism  that  the  court  concluded 
would  not  be  proper.  In  addition,  OPM 
proposed  to  amend  interim  regulation  5 
CFR  530.304,  providing  for  an  annual 
review  of  special  salary  rate  schedules, 
in  order  to  have  it  conform  with  the 
court’s  criteria. 

CommenU  on  the  Interim  Regulations 

We  received  four  comments  on  the 
interim  regulations,  three  from  Federal 
agencies  and  one  from  a  union.  The 
union’s  comment  and  the  comment  of 
one  of  the  agencies  concern  the 
provision  described  above  dealing  with 
the  conversion  rule  for  adjusting  the  pay 
schedules  of  employees  paid  special 
salary  rates.  The  agency  was  concerned 
with  the  mechanics  of  the  rule,  while 
the  union  expressed  concern  that  the 
interim  rule  does  not  “prescribe 
methods  for  adjusting  special  salary 
schedules  to  guarantee  that  special  rate 
employees  keep  pace  with  regular  rate 
employees,  but  that  they  do  not  receive 
duplicative  increases.”  Both  of  these 
comments  deal  with  the  automatic 
schedule  alignment  rule,  which  has 
since  been  rescinded. 

One  agency  commented  that  OPM 
should  in  certain  limited  situations 
delegate  to  agency  heads  the  authority 
to  approve  special  salary  rates.  While 
we  have  considered  this  issue,  we 
believe  it  would  not  be  in  the  best 
interest  of  the  Government  to  delegate 
special  salary  rates  authority  to 
agencies.  We  believe  OPM  plays  an 
important  role  in  assuring  that  covered 
Federal  agencies  are  paying  uniform 
rates  to  Federal  employees  performing 
identical  work  in  specified  grades  and 
locations. 

Another  agency  provided  comments 
on  three  issues.  The  first  two  suggested 
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that  (1)  OPM  should  provide  examples 
of  the  documentation  we  would  expect 
to  see  before  approving  special  rates 
based  on  likely  staffing  problems,  and 
(2)  OPM  should  clarify  how  it  will 
consider  many  of  FEPCA’s  new  pay 
flexibilities,  such  as  above-minimum 
entry  rates,  recruitment  and  relocation 
bonuses,  and  retention  allowances, 
before  approving  special  rates.  We  agree 
that  OPM  should  provide  additional 
information  regarding  these  issues,  but 
we  believe  this  information  can  be  most 
effectively  communicated  by 
interagency  memoranda  rather  than  by 
regulation.  For  example,  w’e  issued  an 
Interagency  Advisory  Croup 
memorandum  on  October  24, 1991,  that 
dealt  specifically  with  the  relationship 
between  special  salary  rates  and  the 
FEPCA  flexibilities.  We  expect  there 
will  be  other  formal  and  informal 
communications  between  OPM  and 
agencies  in  the  future  as  OPM  and 
agencies  again  experience  operating  in 
the  new  environment. 

The  last  issue  this  agency  was 
concerned  Math  had  to  do  with  the 
criteria  OPM  would  use  to  establish  GS- 
10  special  rates  for  overtime  and  certain 
other  non-stafiing  purposes.  The  agency 
envisioned  only  two  situations  in  which 
the  criteria  could  be  applied — ^where 
special  rates  are  authorized  only  for 
grades  below  GS-10  and  where  they  are 
authorized  for  grades  GS-9  and  GS-11, 
but  not  GS-10.  In  these  situations  the 
agency  did  not  see  the  need  for  the 
criterion  M'e  established  dealing  with 
the  need  to  avoid  pay  alignment 
problems  that  would  result  from 
applying  the  two-step  promotion  rule  in 
5  U.S.C.  5334(b).  However,  we  believe 
the  provision  in  question  is  needed  for 
us  to  be  prepared  to  deal  with  any 
situation  requiring  establishing  a  GS-10 
special  rate  for  non-staffing  purposes.  If 
either  of  the  two  provisions  does  not 
apply  in  one  instance,  it  may  be 
completely  appropriate  in  other 
unforeseen  instances.  Further,  the 
interim  regulations  recognized  that 
there  may  be  instances  in  which  one  of 
the  provisions  might  not  apply  by 
stating  that  OPM  Mali  consider  the 
provisions  "as  appropriate  in  each 
situation." 

Comments  on  the  Proposed  Regulations 
We  received  one  telephone  comment 
on  the  proposed  regulations  firom  a 
Federal  agency  (later  followed  by  a 
written  comment  that  was  received  aft^r 
the  end  of  the  comment  period),  one 
comment  from  another  Federal  agency, 
and  two  comments  firom  individuals. 
One  Federal  agency  and  both 
individuals  were  concerned  about 
applying  5  CFR  530.307  in  cases  in 


which  a  special  salary  rate  schedule  that 
is  well  above  the  imderlying  statutory 
schedule  is  terminated.  In  such  cases, 
the  proposed  regulation  makes  it  appear 
that  an  employee’s  pay  could  be 
reduced,  except  that  the  pay  retention 
regulations  in  part  536  would  bar  such 
actions.  It  is  not  our  intention  to  reduce 
employees’  pay  in  such  situations,  and 
we  have  revised  5  CFR  530.307  to  make 
this  clear. 

One  of  the  agencies  suggested 
language  to  simplify  5  CFR  530.304. 
While  we  agree  that  the  suggested 
language  does  simplify  the  regulation, 
we  feel  that  it  does  so  at  the  expense  of 
being  less  precise.  Therefore,  we  have 
not  adopted  the  suggested  changes.  Both 
agencies  asked  us  to  clarify  the  meaning 
of  "numerical  rank’’  as  used  in  5  CFR 
530.307.  Within  the  General  Schedule 
pay  system,  "numerical  rank”  means 
"step.”  "Step”  is  not  used  in  place  of 
"numerical  rank”  in  the  regulation 
because  we  concluded  it  would  be  more 
appropriate  to  use  a  more  generic  term, 
since  it  is  possible  for  OPM  to  establish 
special  salary  rates  for  (1)  any  statutory 
pay  system,  or  (2)  any  other  pay  system 
established  by  or  under  Federal  statute 
for  civilian  positions  within  the 
executive  branch. 

One  of  the  individuals  who 
commented  identified  himself  as  an 
employee  who  is  also  a  member  of  the 
class  in  the  lawsuit  NTEU  v.  Newman. 
The  employee  contends  that  it  was 
premature  for  OPM  to  issue  the 
proposed  regulations  prior  to  the  final 
decision  of  the  court.  We  disagree,  since 
the  U.S.  district  court’s  June  28, 1991, 
decision  requires  OPM  to  issue  such 
regulations.  In  other  comments,  the 
employee  and  another  individual 
indicated  their  support  for  NTEU’s 
position  in  the  lawsuit  and  contended 
that  OPM’s  proposed  regulations  run 
counter  to  the  appeals  and  district 
courts’  interpretation  of  the  statute. 
NTEU  has  argued  that  the  review  of 
special  salary  rates  that  OPM  conducts 
annually  does  not  conform  with  legal 
requirements  (now  contained  in  5 
U.S.C.  5305(f))  that  require  that  there  be 
rules  for  converting  special  rates  to  the 
rates  on  new  statutory  pay  schedules. 
We  believe  the  rules  we  have  proposed 
do  indeed  conform  with  the  statutory 
requirements  as  interpreted  by  the 
appeals  and  district  courts,  and  this 
conclusion  has  been  affirmed  by  a 
recent  decision  of  the  district  court 
[NTEUv.  Newman,  C.A.  No.  83-0279 
(D.D.C.  Sept.  14. 1992)). 

Finally,  a  conforming  editorial  change 
has  been  made  in  §§  530.303(a)  and 
530.305  to  clarify  that  special  salary 
rates  are  established  and  adjusted  to 
overcome*existing  or  likely  significant 


handicaps  in  the  "recruitment  or 
retention”  of  well-qualified  personnel. 

E.0. 12291,  Federal  Regulation 
I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 
I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  530 
Government  employees.  Reporting 
and  recordkeeping  requirements.  Wages. 

U.S.  Office  of  Personnel  Management. 
Douglas  A.  Brook, 

Acting  Director. 

Accordingly,  the  interim  rule 
amending  5  CFR  part  530,  published  at 
56  FR  20334  on  May  3, 1991,  is  adopted 
as  final  with  the  following  changes. 

PART  530— PAY  RATES  AND 
SYSTEMS  (GENERAL) 

1.  The  authority  citation  for  5  CFR 
part  530  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5305;  E.0. 12748.  56 
FR4521. 

§530.303  [Amended] 

2.  In  §  530.303(a),  remove  the  words 
“recruitment  and  retention”  and  insert 
the  words  "recruitment  or  retention”  in 
their  place. 

3.  Section  530.304  is  revised  to  read 
as  follows: 

§  530.304  Annual  review. 

(a)  Prior  to  an  adjustment  in  the 
scheduled  rates  of  pay  for  one  or  more 
grades  or  levels  for  which  special  rates 
have  been  authorized  under  5  U.S.C. 
5305,  but  at  least  annually.  OPM  shall 
review  special  salary  rate  schedules  to 
determine  whether  the  factors  in 

§  530.303  of  this  part  and  paragraph  (b) 
of  this  section  require  those  schedules 
to  continue,  and,  if  they  are  to  continue, 
the  extent  to  which  they  are  to  be 
adjusted,  if  at  all. 

(b)  In  addition  to  the  factors  in 
§  530.303  of  this  part,  OPM  shall 
consider,  for  the  purpose  of  making  the 
determination  required  by  paragraph  (a) 
of  this  section — 

(1)  The  former  non-special  pay  rates 
of  the  special  rate  employees  to  ensure 
that  any  adjustment  in  the  special  rates 
of  pay  would  not  cause  those  rates  to 
fall  below  the  non-special  rates  of  pay 
to  which  the  special  rate  employees 
would  otherwise  have  been  entitled; 

(2)  The  likelihood  that  the  factors 
leading  to  a  statutory  adjustment  in  pay 
will  affect  special  rate  employees  as 
well;  and 
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(3)  Other  special  rate  pay  adjustments 
that  occurred  prior  to  the  date  of  the 
anticipated  statutory  pay  adjustment 

(c)  Any  adjustment  in  the  special  rates 
of  pay  s^l  ^  based  on  the  factors  in 
paragraphs  (a)  and  (b)  of  this  section 
and  shall  not  be  made  solely  for 
mechanical  reasons  or  for  the  purposes 
of  providing  automatic  adjustments. 

Any  adjustment  must  be  based  on  the 
pay  OPM  determines  is  necessary  in  a 
given  occupation  and  area  to  recruit  or 
retain  the  special  rate  employees. 

(d)  In  conducting  the  annual  review, 
OPM  shall  designate  lead  amndes  for 
assistance  in  coordinating  the  collection 
of  relevant  data.  All  agencies  are 
responsible  for  sulnnitting  complete 
supporting  data  upon  request  to  OPM  or 
the  lead  agency,  as  appropriate. 

(e)  When  sp^al  rates  are  adjusted  as 
a  result  of  this  review,  an  employee’s 
pay  shall  be  fixed  in  the  same  manner 
as  provided  in  §  530.307  of  this  part. 

§  530.305  [Amended] 

4.  Remove  the  words  "recruitment 
and  retention"  and  insert  the  words 
"recruitment  or  retention"  in  their 
place. 

5.  Section  530.307  is  revised  to  read 
as  follows: 

§  530.307  Effect  of  an  adjustment  In 
scheduled  rates  of  pay. 

(a)  Except  as  provided  in  paragraphs 

(b)  and  (c)  of  this  section,  when  an 
employee  was  receiving  a  special  rate 
immediately  before  the  effective  date  of 
an  adjustment  in  scheduled  rates  of  pay, 
the  employee  shall  receive  on  that 
effective  date  the  rate  of  basic  pay  for 
the  numerical  rank  in  the  new  special 
rate  range  established  under  §  530.304 
of  this  part  for  the  employee’s  grade  or 
level  that  corresponds  to  the  numerical 
rank  of  the  special  rate  the  employee 
was  receiving  immediately  before  that 
effective  date.  However,  in  the  case  of 
an  employee  who  becomes  eligible  for 
pay  retention  because  a  special  rate 
schedule  has  been  reduc^  imder 

§  530.304  of  this  part,  the  employee 
shall  receive  a  rate  of  basic  pay 
determined  under  §  536.205(b)  of  this 
chapter. 

(b)  If  a  special  rate  remge  is  terminated 
under  §  530.304  of  this  part,  an 
employee  who  was  receiving  a  special 
rate  immediately  before  the  effective 
date  of  an  adjustment  in  scheduled  rates 
of  pay  shall  receive  on  that  effective 
date  the  numerical  rank  in  the  new 
statutory  pay  schedule  for  the 
employee’s  grade  or  level  that 
corresponds  to  the  numerical  rank  of  the 
special  rate  the  employee  was  receiving 
immediately  before  that  effective  date.. 
However,  in  the  case  of  an  employee 


who  becomes  eligible  for  pay  retention 
because  the  employee’s  pay  would 
otherwise  be  reduced  under  §  530.304  of 
this  part,  the  employee  shall  receive  a 
rate  of  basic  pay  determined  under 
$  536.205(b)  of  this  chapter. 

(c)  In  the  case  of  an  employee  in  a 
position  under  the  Performance 
Management  and  Recognition  System 
who  was  receiving  a  special  pay  rate 
immediately  before  the  efiefitive  date  of 
an  adjustment  in  scheduled  rates  of  pay, 
the  employee  shall  receive  on  that 
effective  date  a  rate  of  basic  pay 
determined  imder  §  540.106  of  this 
chapter.  However,  in  the  case  of  an 
employee  who  becomes  eligible  for  pay 
retention  because  the  employee’s  pay 
would  otherwise  be  reduced  imder 
§  530.304  of  this  p6Ut,  the  employee 
shall  receive  a  rate  of  basic  pay 
determined  under  §  536.205(b)  of  this 
chapter. 

IFR  Doc.  92-30414  Filed  12-14-92;  8:45  am) 
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5  CFR  Parts  532, 550,  and  551 
RIN  320&-AE32 

Pay  Administration  Under  the  Fair 
Labor  Standards  Act;  Overtime  Pay 
Provisions 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  implement  section  210  of 
the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA).  The 
amendments  made  by  section  210 
eliminate  the  requirement  to  perform 
dual  overtime  pay  computations  for 
employees  covered  bv  the  overtime  pay 
provisions  of  the  Fair  Labor  Standards 
Act  of  1938  (FLSA)  and  title  5,  United 
States  Code.  Section  210  of  FEPCA 
provides  that,  for  the  purpose  of 
calculating  overtime  pay  under  the 
FLSA,  hours  in  a  paid  nonwork  status 
shall  be  deemed  to  be  hours  of  work. 
Thus,  overtime  pay  for  nonexempt 
employees  is  computed  and  paid  only 
under  the  FLSA. 

EFFECTIVE  DATE:  The  first  day  of  the  first 
pay  period  beginning  on  or  after  January 
14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Weddel,  (202)  606-2858. 
SUPPLEMENTARY  INFORMATION:  Section 
210  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA) 
eliminates  the  need  to  calculate  and 
compare  an  FLSA  nonexempt 
employee’s  overtime  pay  entitlement 


under  two  laws  in  order  to  pay  the 
greater  overtime  benefit.  Instep, 
employees  who  are  nonexempt  under 
the  Fair  Labor  Standards  Act  of  1938,  as 
amended,  always  receive  overtime  pay 
under  the  FLSA,  as  provided  in  part  551 
of  title  5,  Code  of  Federal  Regulations. 

Interim  regulations  to  implement 
section  210  of  FEPCA  were  published  in 
the  Federal  Register  on  May  3, 1991  (56 
FR  20339).  The  amendments  made  by 
section  210  and  the  interim  regulations 
were  effective  on  May  4, 1991. 
Comments  were  received  from  five 
Federal  agencies  and  two  labor 
organizations.  These  comments,  as  well 
as  certain  changes  and  clarifications  of 
the  regulations,  are  summarized  below. 

The  interim  regulations  are  adopted 
as  final  with  the  changes  shown  below, 
except  for  5  CFR  550.103(j). 
550.111(d)(2),  and  550.113(a),  which 
were  revised  and  adopted  as  final  when 
final  regulations  on  special  pay 
adjustments  for  law  enforcement 
officers  became  effective,  on  the  first 
day  of  the  first  pay  period  beginning  on 
or  after  January  1, 1992  (57  FR  2431). 

Federal  employees  who  are  exempt 
from  the  FLSA,  but  covered  by  the 
overtime  pay  provisions  of  title  5, 
United  States  Code,  continue  to  have 
their  overtime  pay  benefit  calculated 
and  paid  under  the  title  5  provisions,  as 
provided  in  part  532  (for  prevailing  rate 
employees)  or  part  550  (for  General 
Schedule  employees)  of  title  5.  Code  of 
Federal  Regulations,  as  applicable. 

Employee  Coverage  Under  Part  550 

Three  agencies  commented  that  the 
interim  regulations  improperly  applied 
the  changes  in  section  210  of  FEPCA  to 
some  employees  who  are  not  covered  by 
sections  5542  through  5544  of  title  5, 
United  States  Code.  The  commenters 
stated  that  the  regulatory  changes 
implementing  section  210  should  not 
apply  to  members  of  the  United  States 
Secret  Service  Uniformed  Division  or 
the  United  States  Park  Police  or  to 
employees  paid  horn  nonappropriated 
funds  in  instrumentalities  under  the 
jurisidiction  of  the  armed  forces.  (See  5 
U.S.C.  2105(c)  and  5541(2)(iv).) 

OPM  agrees  with  these  observations. 
Section  210  of  FEPCA  applies  only  to 
employees  who  are  covei^  by  sections 
5542  through  5544  of  title  5,  United 
States  Code.  Therefore,  we  have 
amended  the  regulations  to  clarify  that 
the  changes  required  by  section  210  do 
not  apply  to  employees  who  are  not 
covered  by  sections  5542  through  5544 
of  title  5.  (See  revised  §  551.401(b)  and 
new  8551.501(a)(4).) 


59278  Federal  Register  /  Vol.  57,  No.  241  /  Tuesday,  December  15,  1992  /  Rules  and  Regulations 


Overtime  Pay  Under  Other  Statutes 

One  agency  commented  that  while 
comparison  of  overtime  pay 
entitlements  under  title  5  and  the  FLSA 
is  no  longer  required,  it  continues  to  be 
necessary  to  make  a  comparison  for 
those  Federal  employees  who  are 
covered  by  the  overtime  pay  provisions 
of  both  the  FLSA  and  another  non-title 
5  statute.  Those  employees  will 
continue  to  be  paid  imder  the  authority 
that  provides  the  greater  overtime  pay 
benefit.  Therefore.  0PM  has  revised  5 
CFR  551.513  to  clarify  this  point. 

Employees  Covered  by  7(k)  Overtime 
Standards 

One  agency  commented  that  an 
unintended  consequence  of  the  interim 
regulations  was  to  reduce  overtime  pay 
for  fire  inspectors  who  are  covered  by 
the  53-hour  overtime  standard 
established  under  section  7(k)  of  the 
FLSA  for  employees  engaged  in  fire 
protection  activities.  The  agency  noted 
that  prior  to  implementation  of  FEPCA. 
fire  inspectors  on  a  40-hour  per  week 
tour  of  duty  earned  overtime  pay  under 
title  5.  United  States  Code,  for  hours  of 
work  in  excess  of  40  hours  per  week  , 
provided  they  were  not  being  paid 
annual  premium  pay.  However,  the 
interim  regulations  do  not  permit 
payment  of  overtime  pay  under  title  5 
for  nonexempt  employees  and  preclude 
payment  of  overtime  pay  under  the 
FLSA  on  the  basis  of  hours  or  work  in 
excess  of  40  hours  in  a  workweek  for  an 
employee  engaged  in  fire  protection  or 
law  enforcement  activities. 

Section  7(k)  of  the  FLSA  establishes 
special  overtime  standards  for 
employees  engaged  in  fire  protection 
and  law  enforcement  activities. 
Nevertheless,  it  is  within  the 
administrative  authority  of  OPM  to 
determine  that  section  7(k)  need  not  be 
applied  to  a  specific  category  of 
employees  is  (1)  the  application  of  the 
special  provision  would  result  in 
inequitable  pay  treatment  for  some 
employees  in  comparison  with  other 
employees  performing  similar  duties, 
and  (2)  the  administrative  costs 
involved  in  complying  with  the  special 
provision  would  exceed  the  difference 
in  the  overtime  costs  involved.  Since 
the  groups  of  employees  affected  by  this 
circumstance  were  covered  by  the  40- 
hour  per  week  overtime  standard  that 
applied  under  title  5  prior  to  the 
effective  date  of  section  210  of  FEPCA. 
we  believe  both  of  the  above  criteria  are 
satisfied  in  comparison  to  the  situation 
that  existed  at  that  time.  Therefore,  to 
avoid  a  reduction  in  overtime  pay 
entitlements  as  a  result  of  the 
implementation  of  FEPCA.  OPM  has 


revised  the  regulations  to  provide  that 
employees  engaged  in  fire  protection 
ana  law  enforcement  activities  must 
receive  overtime  pay  for  work  in  excess 
of  40  hours  in  a  workweek,  provided 
they  do  not  receive  aimual  premium  pay 
under  section  5545(c)(1)  or  (2)  of  title  5, 
United  States  Code.  (^ 

§§  551.501(a)(5)  and  551.541(a).) 

However,  if  employees  engaged  in  fire 
protection  or  law  enforcement  activities 
had  received  overtime  pay  under  title  5 
prior  to  FEPCA,  their  meal  periods 
would  not  have  been  incluaed  as  hours 
of  work.  Therefore,  OPM  has  also 
revised  the  regulations  to  clarify  that  if 
employees  engaged  in  fire  protection  or 
law  enforcement  activities  are  not 
receiving  armual  premium  pay  and  are 
being  paid  overtime  pay  for  hours  of 
work  in  excess  of  40  hours  in  a 
workweek,  meal  periods  may  not  be 
included  in  determining  their  hours  of 
work.  In  addition,  the  regulations  have 
been  amended  to  indicate  that  Federal 
agencies  may  deduct  up  to  8  hours  out 
of  each  24-hour  shift  for  sleep  and  meal 
periods  under  the  two-thirds  rule  for 
firefighters  who  are  performing  standby 
duty  but  are  not  receiving  annual 
premium  pay  for  that  duty.  (See 
§§  551.411(c).  551.432(b),  and 
551.541(b).) 

One  labor  organization  commented 
that  the  interim  regulations  did  not 
include  the  7(k)  FL^A  hours  of  work 
overtime  standards  and  that  a  literal 
reading  of  the  regulations  could  lead  to 
the  conclusion  that  employees  engaged 
in  fire  protection  and  law  enforcement 
activities  may  not  receive  overtime  pay 
at  all.  Since  the  overtime  standards  may 
be  revised  from  time  to  time,  we  have 
not  included  them  in  the  final 
regulations.  However,  it  is  not  OPM's 
intent  to  deny  overtime  pay  to  these 
employees  imder  the  FLSA.  The 
overtime  standards  for  7(k)  employees 
are  referenced  in  §  551.541(a)  and 
included  in  Federal  Personnel  Manual 
guidance. 

"Suffered  and  Permitted”  Work 

One  labor  organization  commented 
that  under  the  FLSA  and  5  U.S.C. 
5542(c),  overtime  work  includes  work 
which  is  "suffered  and  permitted”  and 
that  the  interim  regulations  did  not 
permit  overtime  compensation  for  w’ork 
in  excess  of  8  hours  in  a  day  that  is 
suffered  and  permitted.  However,  5 
U.S.C.  5542(c)  does  not  provide  that 
overtime  work  includes  work  which  is 
“suffered  and  permitted."  The 
commenter  noted  that  under  the  interim 
regulations  employees  may  not  receive 
overtime  compensation  on  the  basis  of 
hours  of  work  in  excess  of  8  hours  in  a 
day  that  are  not  overtime  hours  of  work 


under  title  5,  Code  of  Federal 
Regulations. 

While  title  5,  United  States  Code,  has 
been  amended  by  FEPCA  to  require 
overtime  compensation  for  hours  of 
work  in  excess  of  8  hours  in  a  day  for 
nonexempt  employees,  the  FLSA 
concept  of  "suffer^  and  permitted" 
hours  of  work  has  not  been  applied  by 
FEPCA  to  hours  of  work  under  title  5. 

The  8-hour  daily  standard  is  included 
under  title  5,  not  under  the  FLSA,  and 
therefore  hours  of  work  that  are 
"suffered  and  permitted,”  but  not 
ordered  and  approved,  cannot  be 
applied  towards  the  8-hour  daily 
overtime  standard.  In  all  cases, 
however,  those  hours  of  work  which  are 
"suffered  and  permitted”  will  be 
creditable  against  the  applicable  weekly 
overtime  standard  under  the  FLSA  for 
nonexempt  employees.  Therefore,  OPM 
has  not  amended  ^e  regulations.  (See 
also  FPM  Letter  551-24,  January  14, 
1992.) 

Miscellaneous 

An  employee  commented  that 
§  550.112(1)  of  the  interim  regulations 
properly  Xiongs  in  part  532  because  it 
deals  with  hours  of  work  for  prevailing 
rate  (wage)  employees.  OPM  has 
removed  this  provision  from  part  550 
and  added  it  to  part  532.  (See 
§532.503(0.) 

OPM  has  also  amended  the  definition 
of  "rate  of  basic  pay"  in  the  severance 
pay  regulations  to  include  special  pay 
adjustments  for  law  enforcement 
officers.  This  conforming  amendment 
was  inadvertently  omitted  when  final 
regulations  on  special  pay  adjustments 
for  law  enforcement  officers  were 
published  in  the  Federal  Register  on 
January  22, 1992.  (See  §  550.703  and  57 
FR2431.) 

Implementation  of  the  Interim 
Regulations 

One  agency  commented  that  it  had 
difficulty  issuing  implementing 
instructions  by  the  effective  date  of  the 
interim  regulations — May  4, 1991. 
However,  by  statute  this  date  was  the 
last  possible  effective  date  for  section 
210. 

FPM  Guidance 

One  agency  commented  that 
"information  on  these  subjects  is 
presented  in  very  difficult  phraseology” 
and  recommended  that  "the  text  include 
practical  examples  which  would 
crystalize  the  concepts  for  application  to 
field  activity  problems.”  OPM  has 
issued  detailed  FPM  guidance 
explaining  these  regulations  and 
providing  specific  examples.  (See  FPM 
Letter  551-24,  January  14  1992.) 
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E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects 
5  CFR  Part  532 
Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

5  CFR  Part  550 

Administrative  practice  and 
procedme.  Claims,  Government 
employees.  Wages. 

5  CFR  Part  551 

Government  employees.  Wages. 

U.S.  Office  of  Personnel  Management. 
Douglas  A.  Brook,  V 
Acting  Director. 

Accordingly,  the  interim  rule 
amending  5  CFR  parts  532,  550,  and 
551,  which  was  published  at  56  FR 
20339  on  May  3, 1991,  is  adopted  as 
final  with  the  following  changes: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346;  §  532.707 
also  issued  under  5  U.S.C.  552,  Freedom  of 
Information  Act,  Public  Law  92-502. 

2.  In  §  532.503,  paragraph  (f)  is  added 
to  read  as  follows: 

§  532.503  Overtime  pay. 
***** 

(f)  For  an  employee  covered  by  5 
U.S.C.  5544,  hours  in  a  standby  or  on- 
call  status  or  while  sleeping  or  eating 
shall  not  be  credited  for  the  purpose  of 
determining  hours  of  work  in  excess  of 
8  hours  in  a  day. 

PART  550— PAY  ADMINISTRATION 
(GENERAL) 

3.  The  authority  citation  for  subpart  A 
of  part  550  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  5304  note,  5305  note, 
5541(2)(iv),  5548  and  6101  (c);  E.0. 12748, 3 
CFR  1991  Qjmp.,  p.  316. 

§550.112  [Amended] 

4.  In  §  550.112,  paragraph  (i)  is 
removed,  and  paragraph  (j)  is 
redesignated  as  paragraph  (i). 


5.  The  authority  citation  for  subpart  G 
of  part  550  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5595;  E.0. 11257,  3 
CFR  1964-1965  Comp.,  p.  357. 

6.  In  §  550.703,  the  definition  of  "rate 
of  basic  pay"  is  revised  to  read  as 
follows: 

§550.703  Definitions. 
***** 

Rate  of  basic  pay  means  the  rate  of 
pay  fixed  by  law  or  administrative 
action  for  the  position  held  by  an 
employee,  including,  as  applicable, 
annual  premium  pay  for  standby  duty 
under  5  U.S.C.  5545(c)(1),  night 
differential  for  prevailing  rate 
employees  under  5  U.S.C  5343(f),  and 
any  interim  geographic  adjustment  or 
special  pay  adjustment  for  law 
enforcement  officers  under  section  302 
or  404  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (Pub.  L.  101- 
509),  respectively,  or  locality-based 
comparability  payment  under  5  U.S.C. 
5304,  but  not  including  additional  pay 
of  any  kind. 

***** 

PART  551— PAY  ADMINISTRATION 
UNDER  THE  FAIR  LABOR 
STANDARDS  ACT 

7.  The  authority  citation  for  part  551 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5542(c];  Sec.  4(f)  of  the 
Fair  Labor  Standards  Act  of  1938,  as 
amended  by  Public  Law  93-259,  88  Stat.  55 
(29  U.S.C.  204f). 

8.  In  §  551.401,  paragraph  (b)  is 
revised  to  read  as  follows: 

§551.401  Basic  principles. 

***** 

(b)  For  an  employee,  as  defined  in  5 
U.S.C.  5541(2),  hours  in  a  paid  nonwork 
status  (e.g.,  paid  leave,  holidays, 
compensatory  time  off,  or  excused 
absences)  are  "hours  of  work”  under 
this  part. 

***** 

9.  In  §  551.411,  paragraph  (c)  is 
revised  to  read  as  follows: 

§551.411  Workday. 
***** 

(c)  Bona  fide  meal  periods  shall  not  be 
considered  hours  of  work,  except  for 
employees  engaged  in  fire  protection  or 
law  enforcement  activities  who  receive 
compensation  for  overtime  hours  of 
work  under  5  U.S.C.  5545(c)  (1)  or  (2). 
However,  for  employees  engaged  in  fire 
protection  or  law  enforcement  activities 
who  have  periods  of  duty  of  more  than 
24  hours,  meal  periods  may  be  excluded 
from  hours  of  work  by  agreement 
between  the  employer  and  the 
employee. 


10.  In  §  551.432,  paragraph  (b)  is 
revised  to  read  as  follows: 

§551.432  Sleep  tima. 

*  *  *  *  *  * 

(b)  For  employees  engaged  in  law 
enforcement  activities,  as  well  as 
employees  engaged  in  fire  protection 
activities  who  receive  annual  premium 
pay  under  5  U.S.C.  5545(c)(1),  the 
exclusion  of  sleep  time  is  appropriate 
for  tours  of  duty  of  more  than  24  hours 
only.  For  employees  engaged  in  fire 
protection  activities  who  perform 
standby  duty  and  do  not  receive  annual 
premium  pay.  Federal  agencies  may 
deduct  up  to  8  hours  out  of  each  24- 
hour  shift  for  sleep  and  meal  periods. 
However,  paragraphs  (a)(2)  and  (a)(3)  of 
this  section  still  apply  to  employees 
engaged  in  law  enforcement  or  fire 
protection  activities. 
***** 

11.  In  §551.501,  paragraph  (a)  is 
revised  to  read  as  follows: 

§551.501  Overtime  pay. 

(а)  An  agency  shall  compensate  an 
employee  who  is  not  exempt  under 
subpart  B  of  this  part  for  all  hours  of 
work  in  excess  of  8  in  a  day  or  40  in 

a  workweek  at  a  rate  equal  to  one  and 
one-half  times  the  employee's  hourly 
regular  rate  of  pay,  except  that  an 
employee  shall  not  receive  overtime 
compensation  under  this  part — 

(1)  On  the  basis  of  periods  of  duty  in 
excess  of  8  hours  in  a  day  when  the 
employee  receives  compensation  for 
that  duty  under  5  U.S.C.  5545(c)  (1)  or 
(2): 

(2)  On  the  basis  of  hours  of  work  in 
excess  of  8  hours  in  a  day  that  are  not 
overtime  hours  of  work  under  §  410.602 
of  this  chapter,  part  532  of  this  chapter 
and  5  U.S.C.  5544,  or  part  550  of  this 
chapter: 

(3)  On  the  basis  of  hours  of  work  in 
excess  of  8  hours  in  a  day  for  an 
employee  covered  by  5  U.S.C.  5544  for 
any  hours  in  a  standby  or  on-call  status 
or  while  sleeping  or  eating; 

(4)  On  the  oasis  of  hours  of  work  in 
excess  of  8  hours  in  a  day  for  an 
individual  who  is  not  an  employee,  as 
defined  in  5  U.S.C.  5541(2),  for 
purposes  of  5  U.S.C.  5542,  5543,  and 
5544. 

(5)  On  the  basis  of  hours  of  work  in 
excess  of  40  hours  in  a  workweek  for  an 
employee  engaged  in  fire  protection  or 
law  enforcement  activities  when  the 
employee  receives  compensation  for 
those  hours  of  work  under  5  U.S.C. 
5545(c)  (1)  or  (2); 

(б)  For  hours  of  work  that  are  not 
"overtime  hours,”  as  defined  in  5  U.S.C. 
6121,  for  employees  under  flexible  or 
compressed  work  schedules; 
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(7)  For  hours  of  work  compensated  by 

compensatory  lime  under  §^1:531 

of  this  part;  and 

(8)  For  fractional  hours  of  work, 
except  as  provided  in  §  551.521  of  this 
part. 

*  •  >*  «  ’  * 

12.  SecticMi  551.513  is  revised  to  read 
as  follows: 

§S5t313  EmHtemerrt  to  <rthf  forme  of 
W- 

Overtime  pay  under  this  suhpert  shall 
be  paid  in  addition  to  all  pay,  other  than 
overtime  pay,  to  which  the  employee  is 
enthled  under  title  5,  United  States 
Code, -or  any  othw  authority.  An 
employee  entitled  to  overtime  pay 
un^r  :friis  subpart  and  overtime  pay 
under  any  au&ority  outside  of  title  S, 
United  States  Code,  shall  be  paid  under 
whichever  authority  provides  the 
greater  overtime  pay  entitlement  in  the 
workweek 

13.  In  §  551.541,  paragraphs  fa)  and 
(b)  are  revised  to  read  as  follows: 

§554341  -Employees  engaged  in  file 
protectioa  ectMliea  or  law  entorcement 
activities. 

(aj  An  employee  engaged  in  frre 
protecticm  activities  w  law  enforcement 
activities  shaU  be  paid  at  a  rate  equal  to 
one  and  one-half  times  the  employee’s 
hourly  regular  rate  of  pay  for  those 
hours  in  alourof  duty  which  exceed  the 
overtime  standard  lor  a  work  period 
speoihed  in  section  7(k)  of  die  Act  or 
which  are  in  excess  of  40  hours  in  a 
workweek  for  such  an  employee  who 
does  not  receive  compensation  for  these 
hours  of  work  under  5  U.S.C.  5545  (cKl) 
orlcMZl- 

(h)  The  “lour  of  duty”  of  an  employee 
engaged  in  these  activities  shall  include 
all  time  the  emplo]^  is  on  duty.  Meal 
periods  and  sleep  periods  are  included 
in  the  tour  of  duty  except  as  otherwise 
provided  in  $§  S11.411(c)  and 
5S1.432(b)  of  this  part. 

*  •  *  •  • 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart907 

[Navel  Orange  Regulation  740] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California 

AGENCY:  Agricoltural  Marketing  Service, 
USDA. 

AcnOM:  Final  rule. 


SOMMARY:  This  regulation  establishes 
the  quantity  of  Calilomia-Arizona  navel 
oranges  that  may  -be  shipped  to 
domestic  markets  during  the  period 
from  December  11  through  D^ember 
17, 1992.  Consistent  with  program 
objectives,  such  action  is  needed  to 
establish  and  maintain  orderly 
marketing  conditions  for  freth 
Califomia-Arizona  navel  oranges  for  the 
specified  week.  Regniation  was 
recommended  by  the  Navel  Orange 
Administzatrve  Committee  fConinnttBej, 
whidi  is  lespimsible  for  local 
administTatian  of  the  navel  orange 
marketing  order. 

EFFECTIVE  DATE:  Regulation  740  (7  CFR 
907.1040)  is  effective  for  the  period 
from  December  11  through  December 
17, 1992. 

FOR  FURTHER  INFORSIATION  CONTACT: 

Christian  D.  Ntssen,  Marketing 
Specialist,  Marketing  Order 
Administration  Brandi,  FruH  and 
Vegetable  Division,  Agricultural 
Meeting  Service,  U.S.  Department  of 
Agriculture,  room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  1202)  720-5127;  or  Robert 
Curry,  CaHfomia  Marketing  Field  Office. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  2202 
Montarey  Street,  suite  102B,  Fresno. 
California  93721:  telephone:  1209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  &)al 
rule  is  issued  under  Marketing  Order 
No.  907  (7  CFR  Part  907),  as  amended, 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  This  order  is  effective  under 
the  Agricultural  Marteting  Agreement 
Act  of  19374  as  amended,  hereinafter 
referred  to  as  the  “Act.” 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  TTiis  acticm  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  r^ulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  eidiausted  before 
parties  may  file  suit  in  court  Under 
section  60fic(lS){A)  of  the  Ad,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  statii^  that 
the  order,  any  provision  of  the  order.,  ■or 


any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  pcrtition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
distric:t  in  Which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretai7'’s  ruling 
on  the  petition,  provided  a  hill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  die  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  tif 
business  subject  to  such  achons  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursiMnt  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approidmately  130  handlers 
of  CalifcMmia-^izona  nav^  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order  and 
approximately  4.000  navel  orsige 
producers  in  Catifomiaand  Arizona. 
Small  agricultural  producers  have  been 
defined  by  the  Sm^l  Business 
Administration  (13DFR 121301)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500;C0Q.  The 
majority  of  handlers  and  producers  of 
Califomia-Arizona  navel  oranges  may  be 
classified  as  small  entities. 

The  Califomia-Arizona  navel  orange 
industry  is  characterized  by  a  large 
number  of  growers  located  over  a  wide 
area.  The  production  area  is  divided 
into  four  districts  which  span  Arizona 
and  part  of  California.  The  largest 
proportion  of  navel  orange  producticm  is 
located  in  District  1,  Central  California, 
which  represented  shout  85  percent  of 
the  total  production  in  1991-^92,  District 

2  is  located  in  the  southern  coastal  area 
of  California  and  represented  about  13 
percent  of  1991-92  production;  District 

3  is  the  desert  area  of  California  and 
Arizona,  and  it  represented  slightly  less 
than  2  percent;  and  District  4,  which 
represented  less  than  1  percent,  is 
northern  California. 
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The  Committee  adopted  its  marketing 
policy  for  the  1992-93  season  on  July 

28. 1992.  The  Committee  reviewed  its 
marketing  policy  at  district  meetings  as 
follows:  Districts  1  and  4  on  September 

22. 1992,  in  Visalia,  California;  and 
Districts  2  and  3  on  September  29, 1992, 
in  Ontario,  California.  The  Committee 
revised  its  crop  estimate,  utilization, 
and  shipping  schedule  at  its  September 
22  meeting  and  revised  them  again  at  its 
November  17  meeting.  At  its  November 
24  and  E)ecember  1  meetings,  and  again 
at  its  December  8  meeting,  the 
Committee  adopted  another  revised 
shipping  schedule.  The  marketing 
policy  discussed,  among  other  things, 
the  potential  use  of  volume  regulations 
for  the  ensuing  season.  The  marketing 
policy  and  the  revised  shipping 
schedule  are  available  from  the 
Committee  or  Mr.  Nissan. 

The  Committee’s  revised  estimate  of 
1992-93  production  is  85,500  cars  (one 
car  equals  1,000  cartons  at  37.5  pounds 
net  weight  each),  as  compared  with 
72,644  cars  during  the  1991-92  season. 
The  Committee  has  estimated  that  about 
61  percent  of  the  1992-93  crop  of 
85,500  cars  will  be  utilized  in  fresh 
domestic  channels  (52,200  cars),  with 
the  remainder  being  exported  fresh  (12 
percent),  processed  (25  percent),  or 
designated  for  other  uses  (2  percent). 
This  compares  with  the  1991-92  total  of 
44,875  cars  shipped  to  fresh  domestic 
markets,  about  62  percent  of  that  year’s 
crop. 

Based  on  the  Committee’s  marketing 
policy,  the  crop  and  market  information 
provided  by  the  Committee,  and  other 
information  available  to  the  Department, 
the  costs  bf  implementing  this 
regulation  are  expected  to  be  more  than 
offset  by  the  potential  benefits  of 
regulation. 

A  proposed  rule,  based  on  the 
Committee’s  1992-93  marketing  policy, 
was  published  on  October  23, 1992,  in 
the  Federal  Register  (57  FR  48340) 
inviting  comments  on  the  quantities  of 
fresh  California-Arizona  navel  oranges 
that  may  be  shipped  weekly  to  domestic 
markets  for  the  10-week  period  from  the 
week  ending  November  5  through  the 
week  ending  January  7, 1993.  That  rule 
provided  interested  persons  the 
opportunity  to  comment  on  a  proposed 
weekly  volume  regulation  shipping 
level  of  1,800,000  cartons  for  the  week 
ending  December  17. 

Five  comments  have  been  received, 
one  from  Sequoia  Orange  Company,  Inc. 
(Sequoia),  one  from  Foothill  Farms,  two 
from  Bee  Sweet  Citrus,  Inc.  (Bee  Sweet), 
and  one  from  the  Small  Business 
Administration’s  Office  of  Advocacy 
(SBA).  The  comments  addressed  all  ten 
weeks  of  the  proposed  rule.  The  Sequoia 


and  Foothill  Farms  comments  were 
addressed  in  the  final  rule  published  on 
November  17, 1992,  in  the  Federal 
Register  (57  HI  54169),  the  initial 
comment  by  Bee  Sweet  was  addressed 
in  the  final  rule  published  in  the 
Federal  Register  on  November  23, 1992 
(57  FR  54898),  the  comment  by  the  SBA 
was  addressed  in  the  final  rule 
published  in  the  Federal  Register  on 
December  1, 1992,  (57  FR  56803),  and 
the  second  comment  by  Bee  Sweet  was 
addressed  in  the  final  rule  published  in 
the  Federal  Register  on  December  9, 

1992  (57  FR  58125).  The  above 
comments  in  opposition  to  the  proposed 
rule,  as  well  as  the  alternatives 
presented,  were  previously  denied. 
These  comments  warrant  no  further 
discussion.  No  additional  comments 
were  received. 

The  Committee  met  publicly  on 
December  8, 1992,  in  Newhall, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended,  with  eight 
members  voting  in  favor,  two  opposing, 
and  one  abstaining,  that  1,900,000 
cartons  is  the  quantity  of  navel  oranges 
deemed  advisable  to  be  shipped  to  irosh 
domestic  markets  during  the  specified 
week.  The  marketing  information  and 
data  provided  to  the  Committee  and 
used  in  its  deliberations  was  compiled 
by  the  Committee’s  staff  or  presented  by 
Committee  members  at  the  meeting. 

This  information  included,  but  was  not 
limited  to,  price  data  for  the  previous 
week  from  Department  market  news 
reports  and  other  sources,  preceding 
week’s  shipments  and  shipments  to 
date,  crop  conditions  and  weather  and 
transportation  conditions. 

The  Department  reviewed  the 
Committee’s  recommendation  in  light  of 
the  Committee’s  projections  as  set  forth 
in  its  1992-93,  marketing  policy,  and 
December  8  revised  shipping  schedule. 
The  recommended  amount  of  1,900,000 
cartons  is  100,000  cartons  above  the 
amount  specified  in  the  proposed  rule, 
and  is  consistent  with  the  Committee's 
revised  shipping  schedule.  Of  the 
1,000,000  cartons,  94.7  percent  or 
1,799,000  cartons  are  allotted  for 
District  1,  and  5.3  percent  or  101,000 
cartons  are  allotted  for  District  3. 
Handlers  in  Districts  2  and  4  will  not  be 
regulated  as  they  are  not  shipping  a 
sufficient  quantity  of  navel  oranges  to 
warrant  volume  regulation  at  this  time. 

During  the  week  ending  on  December 

3, 1992,  shipments  of  navel  oranges  to 
fresh  domestic  markets,  including 
Canada,  totaled  1,547,000  cartons, 
compared  with  1,595,000  cartons 
shipped  during  the  week  ending  on 
December  5, 1991.  Export  shipments 
totaled  154,000  cartons,  compared  with 


183,000  cartons  shipped  during  the 
week  ending  on  December  5, 1991. 
Processing  and  other  uses  accounted  for 
391,000  cartons,  compared  with  263,000 
cartons  shipped  during  the  week  ending 
on  December  5, 1991. 

Fresh  domestic  shipments  to  date  this 
season  total  7,932,000  cartons, 
compared  with  4,333,000  cartons 
shipped  by  this  time  last  season.  Export 
shipments  total  540,000  cartons, 
compared  with  682,000  cartons  shipped 
by  this  time  last  season.  Processing  and 
other  use  shipments  total  2,542,000 
cartons,  compared  with  909,000  cartons 
shipped  by  this  time  last  season. 

For  the  week  ending  December  3, 
regulated  shipments  of  navel  oranges  to 
the  fresh  domestic  market  were 
1,509,000  cartons  on  an  adjusted 
allotment  of  1,453,000  cartons,  which 
resulted  in  net  overshipments  of  about 
56,000  cartons.  Regulated  general 
maturity  shipments  for  the  cvurent  week 
(December  4  through  December  10, 

1992)  are  estimated  at  1,800,000  cartons 
on  an  adjusted  allotment  of  1,671,000 
cartons.  Thus,  overshipments  of  about 
129,000  cartons  could  be  carried 
forward  into  the  week  ending  on 
December  17, 1992. 

The  average  f.o.b.  shipping  point 
price  for  the  week  ending  on  December 

3, 1992,  was  $7.42  per  carton  based  on 
a  reported  sales  volume  of  1,099,000 
cartons.  The  season  average  f.o.b. 
shipping  point  price  for  the  week 
ending  on  December  5, 1991,  was  $9.85 
per  carton;  the  season  average  f.o.b. 
shipping  point  price  at  this  time  last 
year  was  $10.70. 

The  Department’s  Market  News 
Service  reported  that,  as  of  December  8, 
demand  for  California-Arizona  navel 
oranges  sizes  48-56  is  “very  good’’,  and 
"good”  for  all  other  sizes.  It  was 
reported  that  many  present  shipments 
are  for  prior  bookings.  The  market  was 
reported  as  “about  steady.”  It  was  also 
reported  that  harvesting  has  been 
curtailed  in  most  areas  on  account  of 
rain  and  wet  fields. 

At  the  meeting.  Committee  members 
discussed  implementing  volume 
regulation  at  this  time,  as  well  as 
different  levels  of  allotment.  Two 
members  expressed  concern  about  the 
quality  of  the  oranges  being  shipped.  A 
Committee  staff  member  reported  that 
rainfall  has  curtailed  harvesting, 
however,  the  industry  expects  to  harve^>t 
enough  to  meet  current  demand.  Several 
members  commented  that  the  market 
has  firmed,  and  demand  has  improved 
significantly.  The  majority  of  Committee 
members  favored  the  issuance  of  general 
maturity  allotment  for  Districts  1  and  3 
at  1,900,000  cartons,  while  two 
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Committae  membeis  favored  open 
movement  at  this  time. 

Acoording  to  the  Naticmal 
Agriculhml  Statistics  Service,  the 
1991-92  season  average  fresh  equivalent 
on-tree  price  for  Caiifbmia-AriEona 
navel  orai^es  was  $5.29  per  carton,  71 
percent  of  the  season  average  parity 
equivalent  price  of  $7.43  per  carton. 
Based  upon  fresh  utilization  levels 
indicateid  by  the  Comimttee  and  an 
econmnetfic  model  developed  by  the 
Department,  the  1992-93  season  average 
fresh  on-tree  price  is  estimated  at  $3.49 
per  carton,  <^>out  45  pwcent  of  the 
estimated  fre^  on-tree  parity  equivalent 
price  of  $7.93  per  carton. 

Limiting  the  quantity  of  navel  oranges 
that  may  1m  shipped  during  the  period 
from  December  11  through  December 

17, 1992,  would  be  consistent  with  the 
provisions  of  the  marketing  order 
tending  toastablish  and  maintain,  in  toe 
interest  of  producers  and  consumers,  an 
orderly  flow  of  navel  orai^es  to  market. 

Bas^  on  considerations  of  supply 
and  market  oonditions,  and  the 
evaluation  of  alternatives  to' the 
implementation  of  this  volume 
regulation,  the  Administrator  of  the 
AMS  has  determined  that  this  final  rule 


will  not  have  a  rigni  Scant  economic 
impact  on  a  substasitial  number  of  small 
entities  and  that  this  action  will  lend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  k  is  further 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  toe  Federal  Register. 

This  is  because  there  isinsuEfident  time 
between  the  date  of  toe  final 
recommendation  toe  Committee 
based  on  the  latest  marketing 
information,  and  toe  effective  date 
necessary  to  effectuate  the  declared 
policy  of  toe  Act 

This  action  needs  to  be  ^ective  for 
the  regulatory  we^  whicto  begins  on 
December  11, 1992.  Intwested  persons 
were  given  the  opportimity  to  comment 
on  a  propyosed  rule  publitoed  on 
October  23. 1992,  in  the  Federal 
Roister  (57  FR  4834(^.  further, 
interested  persons  wrae  given  an 
oppoTtuni^  to  submit  infonnation  and 
views  on  the  regulation  prior  to  and  at 
an  open  meeting,  and  hwdlers  were 
apprised  of  its  provisions  end  effective 
time,  k  is  necessary,  therefore,  in  order 
to  effectuate  the  d^ared  purposes  of 


the  Act.  to  make  this  regulatory 
provision  effective  as  ^MCified. 

List  oTSulqects  in  7  CFR  Part  907 

Marketing  agreements,  Oranges, 
Reporting  end  rectM*dke^ing 
requiremeirts. 

For  the  reasons  set  foito  in  the 
preamble,  7  CFR  part  907  is  amended  as 
follows: 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CAUFORNIA 

1.  The  autoority  dtation  for  7  CFR 
part  907  continues  to  read  as  frdlows: 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Sectum  907.1040  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Ck>de  of  Federal  Regulations. 

§  907.1040  Navel  Orange  Regulation  740. 

The  quantity  of  navel  oranges  grown 
in  Calif(»nia  and  Arizona  which  may  be 
handled  during  the  period  from 
December  11  through  December  17, 
1992,  is  established  as  follows: 


DisMctI 

DMfict2 

District  3 

District  4 

Total 

caitons/% 

cartons/ % 

cartons/ % 

cartons/  % 

cartons 

(000) 

(000) 

(000) 

(000) 

(000) 

1709/94.7 

open 

10V5.3 

open 

1,900 

Dated:  December  9, 1992. 

Robert  C  Keeney, 

Deputy  Dinctor,  Fruh  and  Vegetable  Division. 
IFR  Doc.  92-30444  Filed  12-11-92;  8:45  am] 
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7CFRPwt910 
[Lemon  Regolation  765] 

Lemons  Grown  In  California  and 
Arizona;  Limitation  of  Handling 

AGBtCT:  Agricultoral  Marketing  Service, 
USDA. 

ACTION:  Pinal  rule. 

SUMMARY:  This  regulation  establishes 
toe  quantity  of  Cidifomia-Arizona 
lemons  that  may  be  shipped  to  ireto 
domestic  markets  during  the  period 
from  December  13  throi^  D^ember 

19, 1992.  Consistent  'with  program 
objectives,  sutto  action  is  needed  to 
balance  the  supplies  of  fresh  lemons 
with  toe  demand  for  such  lemons 
during  toe  period  specified.  This  action 
was  recommended  by  the  Lemon 
Administsative  Commiltee  (Committee), 


which  is  responsible  for  local 
administration  of  the  lemon  marketing 
order. 

EFFECTIVE  DATE:  Regulation  TBS  (7  CFR 
910.1065)  is  effective  toe  period 
ftom  December  13  through  Decemtber 

19, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  G.  Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  room  2523-S,  P.O.  Box 
96456,  Washington.  DC  20090-6456; 
telephone:  (202)  690-3670:  or  Martin 
Engeler,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
Agricuhural  Marketing  Service.  U.S. 
Department  of  Agriculture,  2202 
Mraterey  Street,  suite  102B,  Fresno, 
California  93721;  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  MFORMADON:  This  final 
rule  is  issued  under  Marketing  Order 
No.  910  (7  CFR  part  910),  as  amended, 
regxdating  the  handling  of  lemons  grown 
in  California  and  Arizona.  This  ord^  is 


effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  hereinafter  referred  to  as  the 
Act 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512—1  and 
the  criteria  contahwd  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-nm)or’’  rale. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  r^ulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  'may  file  suit  in  court.  Under 
section  608c(15)(A)  of  toe  Act,  any 
handler  subject  to  an  order  may  file 
with  toe  Se^etary  a  petition  stating  that 
the  ordar,  any  provision  of  the  order,  or 
any  obligation  imposed  ia  connedion 
with  the  order  is  not  ia  accordance  with 
law  and  requesting  a  modificatioa  of  the 
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order  or  to  be  exempted  therefrom.  A 
handlo' is  afforded  the  opportunity  fior 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  cn  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  juiisdictian  in  equity  to 
review  the  Sectary’s  ruling  on  the 
peitition,  provided  a  bill  in  equity  is 
hied  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  fordi  in 
the  Regulatoij  Flexibility  Act  (RFAl,  the 
Administcator<of  the  Agricultural 
Marketing  Service  (AMSl  has 
ccmsider^  .the  economic  impact  ^  this 
action  on  small  entities  as  well  as  larger 
ones. 

The  purpose  of  the  RFA  is  to  frl 
regiil^ry  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially' 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  70  handles 
of  lemons  grown  in  Cahfomia  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2,000  lemon  producers 
in  the  regulated  area.  Small  agricultural 

producers  have  been  defined  by  the _ 

Small  Business  Administration  [13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
handlers  and  producers  oT  California- 
Arizona  lemons  may  be  classified  as 
small  entities. 

The  Committee  adopted  its  marketing 
policy  for  the  1992-93  season  on  May 
5, 1992.  The  marketing  policy 
discussed,  among  other  things,  the 
potential  use  of  volume  and  size 
regulations  for  the  ensuing  season.  This 
marketing  policy  is  available  from  the 
Committee  or  Mr.  Johnson. 

Based  on  its  revised  crop  estimate  of 
44,170  cars,  the  Committee  estimates 
that  about  40  percent  of  the  1992-93 
crop  will  be  utilized  in  fresh  domestic 
channels  {17,750  cars),  compared  with 
the  1991-92  tcltal  of  approximately 
17,000  cars.  Fresh  e3q)orts  are  projected 
at  1^  percent  of  the  total  1992-93  crop 
utilization,  the  same  percentage  for 
1991-92.  Processed  and  other  uses 
would  account  for  the  residual  44 
percent,  again  the  same  percentage  for 
the  1991-92  crop. 


Based  on  the  Committee’s  marketing 
policy,  the  crop  and  market  information 
provided  by  the  Committee,  and  other 
information  available  to  the  Department, 
the  costs  of  implementing  this 
regulation  are  expected  to  be  more  than 
offset  by  the  potential  benefits  of 
regulation. 

A  proposed  rule,  based  on  the 
Committee’s  1992-93  marlceting  policy, 
was  published  October  29. 1992,  in  the 
Federri  Router  {57  FR  49023]  inviting 
comments -on  the  quantities  of  ftesh 
Califomia-Arizona  lemons  that  may  be 
shipped  weekly  to  domestic  markets  for 
■file  10-WB«k  period  from  the  week 
ending  November  14, 1992,  through  the 
week  ending  January  16, 1993.  That  rule 
provided  interested  persons  the 
opportunity  to  comment  on  a  proposed 
weekly  volume  regulation  shipping 
level  ^  355.000 cartons  for  the  we^ 
ending  December  19, 1992. 

Two  comments  were  received,  one 
from  Associated  Citrus  Packers,  Inc., 
and  one  from  Sequoia  Orange  Company, 
htc.  The  comments  address^  all  10 
weeks  of  the  proposed  rule.  Both 
comments  were  addressed  in  the  final 
rule  published  on  November  23, 1992, 
in  the  Federal  Register  [5  7  FR  54900] . 
The»j  comments  warrant  no  further 
discussion.  No  additional  comments 
were  received. 

IheCaminitteeiiBet  publicly  on 
Decembers.  1992,  in  NewhaU, 
Califrarnia,  to  consider  the  current  and 
prospectnw  comlxtians  of  supply  and 
dBraaoid  and,bya  10  to  2  vote,  with  i 
abstention,  recomniended  that  325.(XK) 
cartons  is  the  quantity  of  lemons 
deemed  advisable  to  be  shipped  to  fresh 
domestic  markets  during  the  specified 
week.  'Ihis  amount  is  below  the  level 
indicated  in  the  proposed  rule,  and 
reflects  inclement  weather  conditions 
affecting  harvesting  in  the  growing 
region  and  weakening  market 
conditions.  The  mail^ting  information 
and  data  provided  to  the  Cominittee  and 
used  in  its  deliberations  were  compiled 
by  the  Committee’s  staff  or  presented  by 
Committee  members  at  the  meeting. 

This  information  included,  hut  was  not 
limited  to.  price  data  for  the  previous 
week  from  Department  market  news 
reports  and  other  sources,  the  preceding 
week’s  shipments  and  shipments  to 
date,  crop  conditions,  and  weather  and 
transportation  conditions. 

The  Department  reviewed  the 
Committee’s  recommendation  in  light  of 
the  Committee’s  projections  as  set  forth 
in  its  1992-93  marketing  poKcy.  Iha 
recommended  amount  is  below  the 
amount  specified  in  the  proposed  rale. 

During  the  week  unding  on  December 
5, 1992,  shipments  t>f  lemons  to  fiesh 
domestic  markets,  including  Canada, 


totaled  324.000  cartons  compared  with 
299.000  cartons  shipped  duriirg  the 
week  ending  on  December  7, 1991. 

Export  riiipments  totaled  123,000 
cartons  compared  with  120,000  cartons 
shipped  during  the  week  ending  on 
Decenher  7, 1991.  Processing  and  other 
uses  accounted  for  535,000  cartons 
compared  with  336,000  cartons  shipped 
dining  the  week  ending  on  December  7. 

1991.  Regulated  shipments  for  the 
current  week  (December  6, 1992, 
through  December  12. 1992)  are 
estimated  at  360,000  cartons. 

Fresh  domestic  shipments  to  date  fur 
the  1992-93  season  total  5,992,000 
cartons  compared  with  5,073,000 
cartons  shipped  by  this  time  during  the 
1991-92  season.  Export  shipments  total 
2,221,000  cartons  compared  with 
2,214,000  cartons  shipped  by  this  time 
during  1991-92.  Processing  and  other 
use  sl^ments  total  5,572,000  cartons 
compared  with  2,966,000  cartons 
shipped  by  this  time  during  1991-92. 
The  average  f.o,b.  shipping  point  price 
for  the  week  ending  on  December  5, 

1992,  was  $9.43  per  carton  based  on  a 
reported  sales  volume  of  324,000 
cartons  compared  with  the  previous 
week’s  average  of  $9.21  per  carton  on  a 
reported  sales  volume  of  248,000 
cartons.  The  1992-93  season  average 
f.o.b.  shipping  point  price  to  date  is 
$11.94  per  carton.  The  average  Loh. 
shipping  point  price  for  the  week 
ending  on  December  7.,  1991,  was 
$12:93  per  x^arton;  the  season  average 
f.o.b.  shipping  point  price  at  this  time 
during  1991-92  was  $17.03  per  carton. 

The  E)epartment’s  Market  News 
Service  reported  that,  as  of  December  7, 
demand  for  lemons  size  165  is  very 
good,  and  for  other  lemon  sizes  the 
demand  is  “about  unchanged’’. 

At  the  meeting,  Committee  members 
discussed  different  levels  of  shipments, 
as  well  as  crop  and  field  conditions.  The 
majority  of  Committee  members  stated 
that  due  to  volume  regulations  being 
implemented  in  previous  weeks,  the 
lemon  market  has  stabilized.  Members 
supporting  volume  regulation  cited  the 
need  for  continued  market  stability  and 
good  returns  to  growers.  Two 
Committee  members  supported  a  higher 
level  of  volume  regulation  to  increase 
returns  and  one  member  abstained. 
Thus,  the  Committee,  by  a  10  to  2  vote 
with  1  abstention,  recommended 
volume  regulation  be  established  at 
325,000  cartons  Tor  the  week  ending  on 
December  19, 1992. 

According  to  the  National 
Agricultural  Statistics  Service,  the 
season-to-date  on-tree  price  for 
Califomia-Arizona  fresh  lemons  ii$7.29 
per  carton.  72  percent  of  the  season-to- 
date  parity  equivalent  price.  The  season 
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average  fresh  on-tree  price  is  projected 
at  $9.12  per  carton,  83  percent  of  the 
preliminary  season  average  parity 
equivalent  price  of  $10.96  per  carton. 

Limiting  the  quantity  of  lemons  that 
may  be  shipped  during  the  period  from 
December  13  through  December  19, 

1992,  would  be  consistent  with  the 
provisions  of  the  marketing  order  by 
tending  to  establish  and  maintain,  in  the 
interest  of  producers  and  consumers,  an 
orderly  flow  of  lemons  to  market. 

Based  on  considerations  of  supply 
and  market  conditions,  and  the 
evaluation  of  alternatives  to  the 
implementation  of  this  volume 
regulation,  the  Administrator  of  the 
AMS  has  determined  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register. 

This  is  because  there  is  insufficient  time 
between  the  date  of  the  final 
recommendation  of  the  Committee, 
based  on  the  latest  marketing 
information,  and  the  effective  date 
necessary  to  effectuate  the  declared 
policy  of  the  Act. 

This  action  needs  to  be  effective  for 
the  regulatory  week  which  begins  on 
December  13, 1992.  Interested  persons 
were  given  the  opportunity  to  comment 
on  a  proposed  rule  published  on 
October  29, 1992,  in  the  Federal 
Register  [57  FR  49023].  Further, 
interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  regulation  prior  to  and  at 
an  open  meeting,  and  handlers  were 
apprised  of  its  provisions  and  effective 
time.  It  is  necessary,  therefore,  in  order 
to  effectuate  the  declared  purposes  of 
the  Act,  to  make  this  regulatory 
provision  effective  as  specified. 

List  of  Subjects  in  7  CFR  Part  910 

Lemons,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1,  The  authority  citation  for  7  CFR 
part  910  continues  to  read  as  follows: 

Authority;  Secs.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  S^ion  910.1065  is  added  to  read 
as  follows: 


Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  91 0.1 065  Lemon  Regulation  765. 

The  quantity  of  lemons  grown  in 
Cahfomia  and  Arizona  which  may  be 
handled  during  the  period  frx>m 
December  13  through  December  19, 
1992,  is  established  at  325,000  cartons. 

Dated:  December  9, 1992. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  92-30445  Filed  12-11-92;  8:45  amj 
BILUNC  CODE  3410-02-M  i 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  303 

Waiver  of  Publication  Requirements  In 
Major  Disaster  Areas 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Statement  and  order;  temporary 
exceptions. 

SUMMARY:  Section  5  of  the  Depository 
Institutions  Disaster  Relief  Act  of  1992 
(DIDRA),  signed  by  the  President  on 
October  23, 1992,  authorizes  the  FDIC, 
during  the  180-day  period  beginning  on 
the  date  of  enactment  of  the  DIDRA,  to 
make  exceptions,  with  respect  to 
institutions  for  which  the  FDIC  is  the 
primary  federal  regulator,  to  any 
publication  requirement  with  respect  to 
establishing  branches  or  other  deposit¬ 
taking  facilities  or  any  similar 
publication  requirement.  The 
exceptions  are  available  for  transactions 
or  activities  in  major  disaster  areas 
declared  by  the  President,  or  as  to 
regulated  institutions  headquartered  in 
such  areas,  when  the  exceptions  would 
facilitate  recovery  from  the  disaster. 
DATES:  This  order  is  effective  on 
December  15, 1992,  and  expires  April 
21, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Miailovich,  Associate  Director, 
Elivision  of  Supervision,  (202)  898- 
6918,  Curtis  L.  Vaughn,  Examination 
Specialist,  (202)  898-6759,  or  Joseph  A. 
DiNuzzo,  Senior  Attorney,  (202)  898- 
7349,  Legal  Division. 

SUPPLEMENTARY  INFORMATION: 

Statement 

Section  5  of  DIDRA  (Pub.  L.  102-485, 
106  Stat.  2773)  authorizes  the  FDIC, 
during  the  period  ending  180  days  after 
October  23, 1992,  to  make  exceptions  to 
any  publication  requirement  with 
respect  to  establishing  branch  or  other 
deposit-taking  facilities  or  any  similar 


publication  requirement  to  facilitate 
recovery  in  designated  major  disaster 
areas. 

The  FDIC  has  determined  that 
recovery  from  Hurricanes  Andrew  and 
Iniki  and  from  the  Los  Angeles  civil 
unrest  in  May  1992  would  be  facilitated 
by  exempting  from,  publication 
requirements  certain  transactions 
involving  establishing  a  branch  or 
relocating  a  branch  or  main  office  in  the 
areas  directly  affected  by  those 
disasters.  Destruction  of  banking 
facilities  in  the  affected  areas  interferes 
with  the  ability  to  deliver  financial 
services.  The  order  issued  with  this 
statement  removes  one  regulatory 
impediment  to  the  ability  of  depository 
institutions  to  deliver  full  financial 
services  in  such  areas. 

The  FDIC  has  also  determined  that  the 
benefit  from  the  waiver  of  publication 
outweighs  the  disadvantages  of  not 
receiving  public  comment  before  the 
transaction  is  consummated.  The  waiver 
is  not  designed  to  allow  an  institution 
to  leave  an  affected  area,  but  is  intended 
to  facilitate  the  return  of  full  financial 
services  to  such  areas. 

Order 

In  accordance  with  section  5  of 
DEDRA,  it  is  hereby  ordered  that  the 
publication  requirements  in 
§  303.6(f)(l)(ii)  (A)  and  (B)  of  the  FDIC’s 
regulations  (12  CFTl  303.6(f)(l)(ii)  (A) 
and  (B))  be  suspended  for  a  period  of 
180  days  beginning  October  23, 1992 
and  ending  April  21, 1993  with  respect 
to  applications  filed  by  FDlC-insured 
state  nonmemher  banks  whose  principal 
place  of  business  is  within,  or  with 
respect  to  transactions  or  activities 
within,  an  area  designated  eligible  for 
federal  assistance  by  the  Federal 
Emergency  Management  Agency  as  a 
result  of  Hurricanes  Andrew  *  or  Iniki  ^ 
or  of  the  Los  Angeles  civil  unrest  in  May 
19923; 

Provided 

The  facilities  involved  were  directly 
affected  by  the  disaster;  or 

The  facilities  involved  were  not 
directly  affected  by  the  disaster  but  the 


'  Florida  counties:  Broward,  Collier,  Dade, 
Monroe. 

Louisiana  parishes:  Acadia,  Allen,  Ascension, 
Assumption,  Avoyelles,  Calcasieu,  Cameron,  East 
Baton  Rouge,  East  Feliciana,  Evangeline,  Iberia, 
Iberville,  Jefferson,  Jefferson  Davis,  Lafayette, 
Lafourche,  Livingston,  Orleans,  Plaquemines, 
Pointe  Coupee,  Rapides,  St  Bernard,  St.  Charles,  St. 
Helena,  St  James,  St.  John  the  Baptist  St  Landry, 
St.  Martin,  St.  Mary,  St  Tammany,  Tangipahoa, 
Terrebonne,  Vermilion,  Washington,  West  Baton 
Rouge,  West  Feliciana. 

^Hawaii  counties:  Hawaii,  Kahooiawe,  Kauai, 
Lanai,  Maui,  Molokai.  Niihau,  Oahu. 

^California  county:  Los  Angeles. 
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institution's  records  explain  howthe 
transaction  would  facilitate  recovery 
from  the  disaster, 
fiy  Order-of  the  Boaidof  Directors. 

Dated  .at  Wadiington,:DC,’dus<Bfii  dayof 
Deoember,  1992. 

Federal  Deposit  Insurance  Corparation. 

Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

(FR  Doc.  92-30421  Filed  12-14-92;  8:45  am) 
BIUJMC  CODE  8744^-41 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  92-4#il-223-AO;  Amendmont 
39-843S;  AO  ^-27-02] 

Airworthiness  Directives;  Boeing 
Model  747-400  and  ?67  SeNea 
Airplanes 

AGENCV;  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rale;  requsfst  for 
cesnments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  f  AD)  diat  is 
applicable  to  certain  Boeing  Model  747— 
400  and  767  series  airplanes  equipped 
with  Rolls  Royce  engines.  "Hiis  action 
requires  Tepertitive  visual  inspections  Of 
the  power  feeder  connector  at  each 
engine  firewall  to  detect  si^s  of  arcing, 
deteriorerfion,  unusual  hardness  or 
softness,  and  cracking  of  the  elastomer 
insert;  and  file  replacement  of  any 
damaged 'connectors  found.  This 
amendment  is  prompted  by  reports  of 
damage  to  strut  firewall  power  feeder 
connectors  on  these  airplanes.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  undetected  fires  in 
the  engine  strut  caused  by  ignition  of 
fuel  or  fuel  vapors  near  an  overheated 
connector. 

DATES:  Effective  December  30, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  December 
30, 1992. 

Comments  for  inclusion  In  the  Rules 
Docket  must  be  received  on  or  before 
Fehrucuy  16, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Dodcet  No.  92— NM- 
223-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-40S6. 

The  service  information  fefeKnoed  in 
tins  AD  .may  be  obtained  fiooi  Boeing 


Commercial  Ainplane  Group,  P.O.  Box 
3707,  SeaAfie,  Wasfadngtan  9B124-<2207. 
Ibis  information  may  be -oxamined  at 
the  FAA,  Transport  Anplane 
Directorate.  1601  Lhnd  Avenue,  SW.. 
Renton,  Washmgton;  or  at  the Ofiice of 
the  Federal  Register  ,  800  North  Ctqiitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  S.  Oshiro,  Aerospace  Engineer, 
Se^e  Aircrtfft  edification  Office, 
Systems  and  Equipment  Brandi,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  1601  liind  Avenue,  SW., 
Renton,  Wadiington  98055-4056; 
telephone  (206)  227-2793;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATXIN:  The  FAA 
has  received  several  reports  offiamage 
to  strut  firewall  power  feeder  connectors 
on  Model  747-400  and  767  series 
airplanes  equ^tpsd  with  Rolls  Royce 
engmes.  jEldhcal  power  from  the 
engine^driven  generators  was  lost  duelo 
failures  Ihe  power  feeder  oonnectcus 
at  thenqgine  bewails.  These 
connedors  overheated  and  fauled  due  4o 
inadequate  capacity  cf  the  connectors  to 
carry  current.  The  oonneotots  are 
located  in  the  flammable  leakage  zone  of 
the  engine  .^trut.  This  .condition.,  if  not 
corrected,  could  result  in  undetected 
fires  in  the  engine  strut  caused  by 
ignition  of  fuel  or  fuel  vapors  near  an 
overheated  connector. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletins  747- 
24A2190  and  767-24A008a,  both  dated 
November  16, 1992,  that  describe 
procedures  for  repetitive  visual 
inspections  of  the  power  feeder 
connector  >at  each  engine  firewall  to 
detect  signs  of  arcing,  deteiicuation. 
unusual  hardness  or  .softness,  and 
cracking  of  fixe  elastcuner  insert.  Jt  also 
describes  procedures  for  the 
replacement  of  any  damaged  cxmnectors 
found. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Mociel  747— 400  and 
767  series  airplanes  of  the  same  type 
design,  this  AD  is  being  issued  to 
prevent  undetected  fires  in  the  engine 
strut  caused  by  ignition  of  fuel  or  fuel 
vapors  near  an  overheated  connector. 
This  AD  requires  repetitive  visual 
inspections  of  the  power  feeder 
connector  at  each  engine  firewall  to 
detect  signs  of  arcing,  deterioration, 
unusual  hardness  or  softness,  and 
cracking  of  file  elastomer  insert;  and  the 
replacement  of  any  damaged  connectors 
found.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 


which  time  the  FAA  may  consider 
further  rulernaking. 

Snme  a  situation  exists  that  requues 
the  immediate  adoptioD  -of  this 
regulation ,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  .impracticehle,  and  that  good 
cause  exists  for  making  this  amenhnent 
effective  in  less  than  30  days. 

Conunents  Invited 

Althou^  this  Bchon  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  exunment,  exanments  are 
invited  on  fiiis  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  .such  written  data,  views,  or 
ailments  asfiiey  may  desire. 
Communicaitians  shall  identify  the 
Rules  Dexhfit  number  and  he  submitted 
in  triplicate  to  the  address  specified 
imderfiie  capftion  ’“ADDRESSES.'*’  All 
communications  received  cm  nr  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule-may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  axtremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  ^lecifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  tbe  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  sdf-addressed,  stamped 
postcard  on  -which  the  following 
statemenl  is  made:  "Comments  to 
Docket  Number  92-NM-223-AD.”  The 
postcard  -will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulatians  adopted  herein  will 
not  have  substantial  direct  offects  on  the 
States,  on  tbe  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  ■a  Federalism  Assessment. 
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The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  nile  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106{^;  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

92-27-02.  Boeing:  Amendment  39-8435. 

Docket  92-NM-223-AD. 

Applicability:  Model  747-400  series 
airplanes  having  line  positions  up  to  and 
including  958,  inclusive,  equipped  with 
Rolls  Royce  engines  and  electrical  p>ower 
feeder  connectors  at  engine  firewalls;  and 
Model  767  series  airplanes  having  variable 
numbers  111  through  124,  inclusive,  and 
variable  numbers  120  through  132,  inclusive, 
equipped  with  Roils  Royce  engine  and 
electrical  power  feeder  connectors  at  engine 
firewalls;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  undetected  fires  in  the  engine 
strut,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  visual  inspection  of  the 
power  feeder  connector  at  each  engine 
firewall  to  detect  signs  of  arcing, 
deterioration,  unusual  hardness  or  softness, 


and  cracking  of  the  elastomer  insert,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-24A2190,  dated  November  16, 
1992  (for  Model  747-400  series  airplanes);  or 
Boeing  Alert  Service  Bulletin  767-24A0088, 
dated  November  16, 1992  (for  Model  767 
series  airplanes);  as  applicable. 

(1)  If  any  damaged  connector  is  found, 
prior  to  further  flight,  replace  it  in 
accordance  with  the  applicable  service 
bulletin.  Prior  to  the  accumulation  of  1,200 
flight  hours  on  the  new  connector,  perform 
the  inspection  required  by  paragraph  (a)  of 
this  AD.  Thereafter,  repeat  that  inspection  at 
intervals  not  to  exceed  800  flight  hours  until 
the  connector  is  replaced  again. 

(2)  If  no  damage  is  found  and  no  connector 
is  replaced,  repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  inter\'als  not  to 
exceed  800  flight  hours. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-24A2190,  dated 
November  16, 1992;  or  Boeing  Alert  Service 
Bulletin  767-24A0088,  dated  November  16, 
1992;  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a]  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
December  30, 1992. 

Issued  in  Renton,  Washington,  on 
December  7, 1992. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  92-30350  Filed  12-14-92;  8:45  am) 
BtLUNG  CODE  4ei0-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  92-AWP-14] 

Establishment  of  Two  Transition  Areas 
in  the  Vicinity  of  the  Goffs  Very  High 
Frequency  Omnidirectional  Rangef 
Tactical  Air  Navigation  (VORTAC),  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  two 
7,000  foot  MSL  and  above  transition 
areas  near  the  Goffs  VORTAC,  CA. 

These  transition  areas  will  provide 
controlled  airspace  for  aircraft 
proceeding  via  a  Standard  Terminal 
Arrival  Route  (STAR)  into  the  Las  Vegas 
McCarran  International  Airport,  NV. 
EFFECTIVE  DATE:  0901  UTC,  February  4, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Enstad,  Airspace  Specialist, 

System  Management  Branch,  AWP-530, 
Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  297-0010. 

SUPPLEMENTARY  INFORMATION: 

History 

On  August  20, 1992,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  two  7,000  foot  MSL 
and  above  transition  areas  near  the  Goffs 
VORTAC,  CA  (57  FR  40148).  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
were  received.  Transition  areas  are 
published  in  §  71.181  of  FAA  Order 
7400.7A,  dated  November  2, 1992,  and 
effective  November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  transition  areas  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
the  Goffs  North  and  Goffs  South 
transition  areas.  The  base  of  controlled 
airspace  in  these  areas  is  lowered  from 
the  base  of  the  Continental  Control  Area 
to  7,000  feet  MSL.  The  first  of  the  two 
transition  areas  (Goffs  North)  is 
bounded  by  the  southeast  edge  of  Victor 
Airway  8  (V-8)  on  the  northwest,  the 
western  edge  of  V-237  on  the  east,  and 
the  northern  edge  of  V-210  on  the 
south.  The  second  transition  area  (Goffs 
South)  is  boimded  by  the  southern  edge 
of  V-210  on  the  north,  the  western  edge 
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of  V-237  on  the  east  and  the  northeast 
edge  of  V-135  on  the  southwest.  The 
Minimum  Vectoring  Altitude  (MVA)  is 
7,000  feet  MSL  in  that  area.  These 
transition  areas  will  provide  controlled 
airspace  for  aircraft  proceeding  via  a 
Standard  Terminal  Arrival  Route 
(STAR)  into  the  Las  Vegas  McCarran 
Airport  from  the  vicinity  of  the  Thermal 
VORTAC,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Incorporated  by 
reference.  Transition  areas. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF 
FEDERAL  AIRWAYS.  AREA  LOW 
ROUTES,  CONTROLLED  AIRSPACE, 
AND  REPORTING  POINTS,  JET 
ROUTES,  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  B.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69 

§71.1  [Amencted] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2. 1992,  emd  effective 
November  27. 1992,  is  amended  as 
follows; 

Section  71.181  Designation  of  Transition 
Areas 

•  •  •  W  • 

AWP  CA  TA  Goffs  North  (New) 

That  airspace  extending  upward  from 
7,000  feet  MSL  and  above  boimded  by  the 
southeast  edge  of  Victor  Airway  8  (V-8)  on 
the  northwest,  the  western  edge  of  V-237  on 


the  east,  and  the  northern  edge  of  V-210  on 
the  south. 

AWP  CA  TA  Goffs  South  (New) 

That  airspace  extending  upward  from 
7,000  feet  MSL  and  above  bounded  by  the 
south  edge  of  V-210  on  the  north,  the 
western  edge  of  V-237  on  the  east,  and  the 
northeastern  edge  of  V-135  on  the  southwest. 
•  *  *  *  * 

Issued  in  Los  Angeles,  California,  on 
November  19, 1992. 

Richard  R.  Lien, 

Manager,  Air  Traffic  Division.  Western-Pacific 
Region. 

|FR  Doc.  92-30409  Filed  12-14-92;  8;45  am) 
BILUNG  CODE  4aiO-13-U 


14  CFR  Part  71 

[Airspace  Docket  No.  92-ACE-02] 

Designation  of  Control  Zone;  Hays, 
Kansas 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  designates  a 
control  zone  at  Hays,  Kansas,  to  provide 
additional  controlled  airspace  for 
aircraft  using  the  Hays,  Kansas, 
Mimicipal  Airport. 

EFFECTIVE  DATE:  0901  UTC,  February  4. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  Camine,  Airspace  Specialist. 
System  Management  Branch,  Air  Traffic 
Division.  AC^530,  FAA,  Central 
Region,  601  East  12th  Street,  Kansas 
City,  Missouri  64106,  Telephone  (816) 
426-3408. 

SUPPLEMENTARY  INFORMATION: 

History 

On  May  29, 1992,  the  FAA  published 
a  notice  of  proposed  rulemaking  that 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  to 
designate  a  control  zone  at  Hays,  Kansds 
(57  FR  22672).  Interested  persons  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  objections  were  received  as  a  result 
of  the  notice  of  proposed  rulemaking. 
Except  for  editorial  changes,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice. 

The  coordinates  in  the  proposal  were 
published  in  North  American  Datum  27. 
However,  these  coordinates  have  been 
updated  to  North  American  Datum  83 
for  this  final  rule.  Qmtrol  zones  are 
published  in  §  71.171  of  FAA  Order 
7400.7A  dated  November  2, 1992,  and 
effective  November  27, 1992,  which  is 
Incorporated  by  reference  in  14  CFR 


71.1.  The  control  zone  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  designates 
a  control  zone  at  Hays,  Kansas.  To 
enhance  airport  usage,  an  Automated 
Weather  Observation  System  (AWOS) 
has  been  installed  that  will  provide 
weather  data  on  a  24  hour  basis. 
Accordingly,  the  control  zone  for  the 
Hays  Municipal  Airport,  Hays,  Kansas, 
which  was  canceled  effective  Jime  28, 
1990,  is  being  reactivated.  The  intended 
effect  of  this  action  is  to  provide 
segregation  of  aircraft  operating  under 
Instrument  Flight  Rules  (IFR)  from  other 
aircraft  operating  in  visual 
meteorological  conditions.  The  notice  of 
proposed  rulemaking  was  published 
using  statute  miles  in  the  legal 
description.  The  legal  description  for 
this  final  rule  is  being  published  in 
nautical  miles  in  accordance  \\ith  the 
Airspace  Reclassification  program. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
b(^y  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
Incorporation  by  reference. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority;  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
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Compilation  of  Regulations,  dated 
November  2, 1992,  and  eSective 
November  27, 1992,  is  araended  as 
follows: 

Section  71.171  Designation  of  Control 
Zones 

•  •  •  •  • 

ACE  KS  CZ  Hays,  Kansas 

Hays  Municipal  Airport.  Kansas  {New)  (bt. 

38”50'44''  N,  l(ng.  9916'27"  W) 

Hays  VORTAC  (let.  38®50'52"  N.  long. 
99'’16'3fi"  W) 

That  airspace  extending  upward  hum  the 
surface  to  and  tncltiding  3,200  feet  MSL 
within  a  4.1-n8utical  mile  radius  of  Hays 
Municipal  Airport  and  within  1.8  nautical 
miles  each  side  of  the  Hays  VORTAC  005* 
radial  extending  from  die  4.1-nauticaI  mile 
radius  to  6.0  nautical  miles  north  of  the 
VORTAC  and  within  1.8  nautical  miles  each 
side  of  the  Hays  VORTAC  169*  radial 
extending  from  the  4.1-nauticaI  mile  radius 
to  6.0  nautical  miles  south  of  the  VORTAC 
•  •  •  •  « 

Issued  in  Kansas  Qty.  Missouri,  on 
Decembo'  1. 1992. 

R.  Harry  Hale,  Jr., 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  92-30411  Filed  12-14-92;  8:45  aro| 
BtLUNO  COOC  4eiO-n-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Economic  Analysis 
15  CFR  Part  801 
pocket  No.  920786-2289} 

RIN  0691-AA19 

Internatlonai  Services  Surveys:  BE-22, 
Annual  Survey  of  Selected  Servicea 
Transactions  With  Unaffiliated  Foreign 
Persona 

AGENCY:  Bureau  of  Economic  Analysis, 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  15 
CFR  801.9  by  revising  the  reporting 
requirements  for  the  BE-22,  Annu^ 
Survey  of  Selected  Services 
Transactions  With  Unaffiliated  Foreign 
Persons. 

The  BE-22  survey  is  conducted  by  the 
Bureau  of  Economic  Analysis  (BEA), 
U.S.  Depiartment  of  Commerce,  under 
the  International  Investment  and  Trade 
in  Services  Survey  Act.  It  is  the  annual 
follow-on  survey  to  the  quinquennial 
BE-20,  Bendimark  Survey  of  Selected 
Services  Transactions  With  Unafhliated 
Foreign  Persons,  which  was  last 
conducted  for  1991.  Together,  the  two 
surveys  produce  a  continuous  annual 
time  series  of  data  on  major  types  of 


services  that  are  out  of  scope  of  othor 
international  services  surveys. 

Reporting  on  the  revised  BE-22  will 
begin  wi&  the  survey  covering  1992; 
forms  are  scheduled  to  be  mailed  out  in 
December  1992,  and  completed  forms 
will  be  due  to  BEA  on  March  31. 1993. 

Hie  date  firom  the  BE-22  survey, 
together  with  the  data  from  the  BE-20 
benchmarii  survey,  are  used  to 
formulate  U.S.  international  trade  policy 
on  services,  support  bilatwal  and 
multilateral  trade  negotiations,  compile 
the  U.S.  balance  of  payments  and  tlM 
nati(Hial  income  and  product  aocounts, 
develop  U.S.  international  price  indexes 
for  services,  assess  U.S.  competitiveness 
in  international  trade  in  services,  and 
improve  the  ability  of  U.S.  businesses  to 
identify  and  evaluate  market 
opportunities. 

EFFECTIVE  DATE:  These  rules  will  be 
effective  January  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  L.  Barker.  CSiief,  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce.  Washington,  DC  20230; 
phone  (202)  S23-06S9. 

SUPPLEMENTARY  INFORMATION:  In  the 
August  26. 1992  Federal  Roister, 
volume  57.  no.  166  (57  FR  38635),  BEA 
published  a  notice  of  proposed 
rulemaking  setting  fo^  reporting 
requirements  for  the  BE-22.  Annual 
Survey  of  Selected  Services 
Transactions  With  Unaffiliated  Foreign 
Persons.  No  comments  mi  the  propo^ 
rule  were  received.  As  a  result,  the  final 
rule  is  the  same  as  the  proposed  rule. 

Three  major  changes  to  the  BE-22 
survey  since  it  was  last  conducted  for 

1990  are  set  forth  in  this  final  rule: 

(1)  The  exemption  criteria  for  the 
survey  are  changed  from  a  per- 
transaction  to  a  total  transactions  basis, 
as  was  done  for  the  1991  BE-20 
benchmark  survey.  Specifically,  a  U.S. 
person  is  required  to  report  sales  of  a 
given  service  if  total  sales  of  that  service 
exceed  Si  million,  and  is  required  to 
report  purchases  of  the  service  if  t<Rel 
purchases  of  that  service  exceed  $1 
million.  (The  reporting  threshold  for  the 

1991  BE-20  survey  was  5500,000  of 
total  sales  or  purchases  of  the  given 
service.) 

(2)  Coverage  of  several  small  types  of 
services — agricultural  services: 
management  of  health  care  facilities; 
mailing,  reproduction,  and  commerdel 
art;  and  tempcNrary  help  supply 
services — is  eliminated.  During  the 
review  and  OMB  clearance  of  the  1991 
BE-20  benchmark  survey,  BEA  agreed 
to  drop  these  typ^  of  services  from  the 
BE-22  as  long  as  results  of  the  1991  and 
subsequent  BE-20  surveys  show  that 


transactions  in  them  cmitinued  to  be 
smaiL  (Accounting  services  were  also 
considered  for  elimination,  but.  because 
they  wme  relatively  large  in  both  1990 
and  1991,  and  because  data  users 
favored  their  continued  inclusitHi,  the 
proposed  and  final  rules  reflect 
continued  coverage.) 

(3)  Four  services  not  previously 
included  on  the  survey  are  now 
included.  Three  of  these  services — 
losses  recovered  on  purchases  of 
primary  insurance;  receipts  and 
pa3m3ents  for  the  purchase,  sale,  or  use 
of  rights  to  natural  resources;  and 
certain  "miscellaneous"  didiursements, 
consisting  of  outlays  to  fund  news¬ 
gathering  costs  of  broadcasters  and  the 
print  m^a,  production  costs  of  motion 
picture  companies  and  companies 
engaged  in  the  production  of  broadcast 
material  other  than  news,  and  costs  of 
maintaining  tourist,  business 
promotion,  sales  or  represmitative 
offices,  and  for  paitidpatioD  in  foreign 
trade  ^ows — ^were  covered  for  the  first 
time  in  the  1991  BE-20.  In  addition, 
purchases  of  certain  financial  services  * 
fi-om  foreigners  will  be  covered  in  the 
BE-22  survey  for  the  first  time.  These 
financial  services  mainly  consist  of 
those  for  which  an  explicit  fee  is  paid 
and  that  are'  purdiased  directly  by  U.S. 
firms  that  aie  not  financial  services 
intermediaries  or  providers. 

BEA  also  has  made  a  minor  change  in 
the  reporting  of  lease  bonus  payments. 
These  transactions  must  be  reported 
with  purchases  and  sales  of  rights  to 
natural  resources,  to  conform  to  the 
treatment  in  the  U.S.  national  income 
and  prcxluct  accounts.  Previously,  these 
payments  were  reported  with  receipts 
and  payments  for  the  use  of  rights  to 
natural  resources. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  4  to  500  hours  per  respemse, 
with  an  average  of  11.5  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Comments  regarding  the  burden 
estimate,  including  suggestions  for 
reducing  this  burden,  may  be  sent  to 
Director,  Bureau  of  Economic  Analysis 
(BE-l),  U.S.  Department  of  Commerce, 
Washington,  DC  20230;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
0608-0060,  Washington,  DC  20503. 

Executive  Order  12291 

BEA  has  determined  that  this  final 
rule  is  not  “major"  as  defined  in 
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Executive  Order  12291  because  it  is  not 
likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  SigniBcant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Executive  Order  12612 

This  final  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirement  in  this  final  rule  has  been 
approved  by  0MB  (OMB  No.  0608- 
0060). 

Regulatory  Flexibility  Act 

The  General  Counsel,  Department  of 
Commerce,  has  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  under  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  exemption  level  for  the  survey 
excludes  most  small  businesses  from 
mandatory  reporting.  Reporting  is 
required  only  if  total  sales  or  total 
purchases  of  a  given  type  of  service  with 
unaffiliated  foreign  persons  exceed 
$1,000,000  during  the  year.  In  addition, 
international  business,  whether  in  goods 
or  services,  tends  to  be  conducted 
mainly  by  the  larger  companies  in  a 
given  industry.  Finally,  small 
businesses  tend  to  have  specialized 
operations  and  activities,  so  those  that 
do  have  reportable  transactions  will 
likely  have  to  report  only  one  type  of 
service;  therefore,  the  burden  on  them 
should  be  relatively  small. 

List  of  Subjects  in  15  CFR  Part  801 

Economic  statistics.  Balance  of 
payments.  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  30. 1992. 

Carol  S.  Carson, 

Director,  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  amends  15  CFR  part  801 
as  follows: 


PART  801-{AMENDED] 

1,  The  authority  citation  for  15  CFR 
part  801  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  22  U.S.C  3101- 
3108,  and  E.0. 11961,  as  amended. 

2.  Section  801.9(b)(6)  is  revised  to 
read  as  follows: 

§801.9  Reports  required. 

*  «  *  *  * 

(b)*  *  * 

(6)  BE-22,  Annual  Survey  of  Selected 
Services  Transactions  With  Unaffiliated 
Foreign  Persons: 

(i)  Who  must  report — (A)  Mandatory 
reporting.  A  BE-22  report  is  required 
from  each  U.S.  person  who  had 
transactions  (either  sales  or  purchases) 
in  excess  of  $1,000,000  with  unaffiliated 
foreign  persons  in  any  of  the  covered 
services  during  the  U.S.  person’s  fiscal 
year.  The  determination  of  whether  a 
U.S.  person  is  subject  to  this  mandatory 
reporting  requirement  may  be 
judgmental,  that  is,  based  on  the 
judgment  of  knowledgeable  persons  in  a 
company  who  can  identify  reportable 
transactions  on  a  recall  basis,  with  a 
reasonable  degree  of  certainty  without 
conducting  a  detailed  manual  records 
search. 

(B)  Voluntary  reporting.  If,  during  the 
U.S.  person’s  fiscal  year,  the  U.S. 
person’s  total  transactions  (either  sales 
or  purchases)  in  any  of  the  covered 
services  is  $1,000,000  or  less,  the  U.S. 
person  is  requested  to  provide  an 
estimate  of  the  total  for  each  type  of 
service.  Provision  of  this  information  is 
voluntary.  The  estimates  may  be 
judgmental,  that  is.  based  on  recall, 
without  conducting  a  detailed  manual 
records  search. 

(C)  Any  U.S.  person  receiving  a  BE- 
22  survey  form  ft-om  BEA  must 
complete  all  relevant  parts  of  the  form 
and  return  the  form  to  BEA.  A  person 
that  is  not  subject  to  the  mandatory 
reporting  requirement  in  paragraph 
(b)(6)(i)(A)  of  this  section  and  is  not 
filing  information  on  a  voluntary  basis 
must  only  complete  the  "Determination 
of  reporting  status’’  and  the 
“Certification’’  sections  of  the  survey. 
This  requirement  is  necessary  to  ensure 
compliance  with  the  reporting 
requirements  and  efficient 
administration  of  the  survey  by 
eliminating  unnecessary  followup 
contact. 

(ii)  Covered  services.  With  the 
exceptions  given  below,  the  services 
covered  by  this  survey  are  the  same  as 
those  covered  by  the  BE-20,  Benchmark 
Survey  of  Selected  Services 
Transactions  With  Unaffiliated  Foreign 
Persons — 1991,  as  listed  in  §  801, 10(c) 
of  this  part.  The  exceptions  are  the 


elimination  of  coverage  of  four  small 
types  of  services — agricultural  services; 
management  of  health  care  facilities; 
mailing,  reproduction,  and  commercial 
art;  and  temporary  help  supply 
services — and  the  addition  of  coverage 
of  purchases  of  certain  financial 
services.  The  financial  services  covered 
are  those  directly  purchased  ft'om  or 
sold  to  foreigners  by  U.S.  companies  (or 
by  domestic  subsidiaries  of  consolidated 
U.S.  companies)  that  are  not  financial 
services  intermediaries  or  providers. 
Finally,  lease  bonus  payments  are  to  be 
reported  with  purchases  or  sales  of 
rights  to  natural  resources,  rather  than 
with  receipts  or  payments  for  the  use  of 
rights  to  natural  resources. 

«  *  *  *  * 

(FR  Doc.  92-30233  Filed  12-14-92;  8:45  am) 
BILUNG  CODE  361(M)6-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  2,  35,  50, 131, 141,  292, 
300  and  385 

[Docket  No.  RM92-6-001] 

Eliminating  Unnecessary  Regulation; 
Order  No.  541 -A 

December  9, 1992. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Final  rule;  order  denying 
rehearing. 

SUMMARY:  This  order  denies  a  request 
for  rehearing  of  that  portion  of  a  final 
rule  deleting  the  provision  of  the 
Commission’s  regulations  which 
provided  that  a  Federal  Power 
Marketing  Administration  must  include 
a  chronological  discussion  of  the 
procedural  history  of  the  rate  filing, 
including  meetings  held  with  the 
general  public,  in  the  record  that  it  files 
with  the  Commission.  This  order  states 
that,  under  the  current  delegation  of 
authority  from  the  Department  of 
Energy,  the  Commission  has  no 
authority  to  review  the  procedures  by 
which  the  Western  Area  Power 
Administration  develops  the  record  that 
it  submits  to  the  Commission. 

EFFECTIVE  DATE:  December  9. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Lynch,  Federal  Energy 
Regulatory  Commission,  Office  of  the 
General  Counsel,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426, 
(202)  208-2128. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
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this  document  in  the  Fatfaral  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  oontmits  of  this 
document  during  normal  business  hours 
,u  room  3308, 941  North  Capitol  Street, 
NE,  Washington,  DC  20426.  The 
Commission  Issuance  Pasting  S)rstem 
(QPS).  an  electronic  bulletin  board 
service,  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Conunission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  diaUi^  (202)  208-1397.  To 
access  QPS,  set  your  communicatirms 
software  to  use  300, 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  The  full  text  of  Order  No.  541- 
A  will  be  available  on  QPS  for  10  days 
horn  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purdiased  from  the 
Commission’s  copy  contractor.  La  Dorn 
Systems  Corporation,  also  located  in 
room  3308, 941  North  Capitol  Street. 

NE.,  Washington,  DC  20426. 

Order  Denying  Rehearing 

Deletions  of  Certain  Outdated  or 
Nonessential  Regulations  Pertaining  to  the 
Commission’s  Jurisdiction  Under  Parts  H  and 
III  of  the  Federal  Power  Act.  the  Public 
Utility  Regulatory  Polides  Act  of  1978,  the 
Pacific  Northwest  Electric  Power  Planning 
and  Conservation  Act  and  Delegations  from 
the  Secretary  of  Energy. 

Background 

On  June  1, 1992,  the  Colorado  Riv« 
Energy  Distributors  Association 
(CREDA),*  filed  a  request  for  rehearing 
of  Order  No.  541.* 

In  Order  No.  S41,  the  Commission, 
inter  aikt,  deleted  18  CFR  300.1(KfM2)(i). 
which  provided  that  a  Fedeitd  Power 
Marketing  Administration  (PMA)*  must 

*  CREDA’s  memtien  oonsisl  of  133  electric 
systems  lerviiig  cuslomen  in  the  States  of  Arisona, 
Colorado.  Nevada,  New  Meadoo.  Utah  and 
Wyoming,  and  purchase  af^roximately  85  percent 
of  &e  power  and  energy  of  the  Salt  Lake  City 
Integrated  Projects,  which  to  marketed  by  the 
Weslan  Area  Power  Administretiaa  tWostam). 
Many  of  the  members  also  purdkase  power  and 
energy  from  other  proiects  such  as  Parkar-Davis. 
tioulder  Canyon,  and  Pick-Sloan,  whose  power  and 
energy  to  nutated  by  Western. 

*  Deletions  of  Certain  Outdated  or  NoDesseiilid 

HHgulatkms.  Wai.  S7  FR  21730  (May  22. 1992).  HI 
FERC  Stats.  &  130>13  (1992). 

^  The  PMAs  include  the  Alaska,  Southeastern  and 
Southwestern  Power  Marketing  Administrations,  as 
well  as  Weatam. 

The  Bonneville  Power  Admintotrehon 
iBonneviile)  to  also  a  PMA.  but  its  rate  filings  are 
also  governed  by  additional  Commission 
regulattona.  Cempara  18  CFR  SOO-lfai)  (raaldag 
requiramanta  apirficaUe  to  all  PMA'a  indoding 
Bonneville)  with  18  CFR  300.10(e)(3)(U).  .UHbXl}, 
.10(c)(5),  .14.  .20.  .21  (specifying  additional 
requirements  appMcdMe  onfy  to  Bonneville's  rale 
filingd. 


include  a  chronological  discussion  of 
the  procedural  history  of  the  rate  filing, 
including  meetings  held  with  the 
general  public,  in  the  record  that  it  files 
with  the  Ctxnmission. 

QIEDA  vgues  that,  by  no  longer 
requiring  that  PMAs  int^de  a 
chronol^cai  discussion  of  the 
procedure  history  of  the  filing  imder 
review,  the  Commission  has 
contravened  the  standards  governing 
Commission  review  of  PMA  ratemal^g. 
According  to  CREDA,  until  Order  No. 
541,  the  Commission  has  always  viewed 
itself  as  an  appellate  court  to  FMA 
ratemaking,  ceding  wfaefiier  proposed 
PMA  rates  have  a  rational  basis  and  are 
consistent  with  statutory  requirements. 
CREDA  argues  that  elimination  of  the 
regulation  requiring  a  PMA  to  submit 
the  procedural  history  of  rata 
development  effectively  precludes  the 
Commission  from  acting  in  its  appellate 
capacity  to  determine  whether  die  PMA 
has  met  the  requirements  of  due 
process.  CREDA  sees  the  elimination  of 
the  previously-required  procedural 
history  as  a  radical  departure  from  past 
Commission  practice. 

CREDA  also  challenges  the 
Commission's  dtation  in  Order  No.  541 
of  Aluminum  Company  of  America  v. 
Bonneville  Power  Administration,  903 
F.2d  585  (9th  Cir.  1989),  cert,  denied. 

__\JS. _ .  Ill  S.a.  672  (1991) 

[Alcoa).  CREDA  argues  that  Alcoa 
involved  only  BonneviUe  and  that  the 
Commission  reviews  Western’s  rates 
under  diffarent  authority. 

CREDA  also  argues  that,  by  deleting 
section  300.10(!)(2)(i)  in  an 
immediately-e&ctive  final  rule,  the 
Commission  denied  CREDA  notice  and 
an  opportunity  to  comment,  in  violation 
of  section  553  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C  553 
(1988).  CREDA  contends  that  Uie 
Commission’s  deleticm  of  section 
3OO.lO(0(2Ki)  in  a  final  rule,  with  no 
opportunity  for  comment,  was  arbitrary 
and  capricious. 

CREDA  insists  that  the  Commission 
must  reverse  its  deletion  of  the 
requirement  for  filing  a  procedural 
history.  Alternatively,  CREDA  also 
requests  that  the  Commisdon  stay  the 
effective  date  of  Order  No.  541 
subject  the  deletion  of  the  regulation  in 
question  to  notice  and  cmnment.^ 

Discussion 

CRQ3A  argues  that  the  Commission’s 
elimination  of  the  routine  filing  of  the 
procedural  history  of  a  PMA’s  rate 

*The  requwt  fw*  atay  to  prawtoed  on  the  need 
for  notice  and  ctHmiMat.  As  described  bekrw, 
however,  Biere  was  and  to  no  each  need. 
Accordtoufy,  the  request  fare  slay  willbe  dwiied. 


development  represents  en  unlawful 
limitation  on  the  scope  of  Commission 
review  of  a  PMA’s,  a^,  in  particular. 
Western’s,  rates.  (SEDA  is  mistakmi. 

*1116  Department  of  Eneigy 
Organization  Act  provides  the  Secretary 
of  Energy  with  the  authority  to  approve 
Western’s  rates  on  both  an  interim  and 
on  a  final  basis.*  The  Secretary  has 
delegated  to  the  Assistant  Secretary. 
Conservation  and  Renewable  Energy, 
Department  of  Energy  (DOE),  the 
au^mity  to  confirm  and  approve 
Western’s  rates  on  an  interim  basis,  and 
has  delegated  to  the  Commission  the 
authority  to  confirm  and  approve 
Western’s  rates  on  a  final  basis.* 

That  delegation  of  authority  strictly 
limits  the  Commission’s  scope  of 
review.  The  Commission’s  review  is 
"limited  to": 

(a)  Whether  the  rates  are  the  lowest 
possible  to  customers  consistent  with 
sound  business  principles: 

(b)  Whether  the  revmiue  levels 
generated  by  the  rates  are  sufScirat  to 
recover  the  costs  of  producing  and 
transmitting  electric  energy  including 
the  repayment,  within  the  period  of  cost 
recovery  permitted  by  law,  of  the  cajutal 
investment  allocated  to  power  and  costs 
assigned  by  Acts  of  Congress  to  power 
for  repayment:  and 

(c)  The  assumptions  and  projectiims 
used  in  developing  the  rata  componrats 
that  are  subject  to  Qnnmissicm  review.* 

'The  Ckmonission’s  policy  in 
reviewing  Western’s  rates  under  the 
delegation  of  authority,  as  CREDA  notes, 
has  been  to  perform  tlto  function  of  an 

■  See  42  U.S.C.  71S2  (19M). 

•See  DOE  Delegatioa  Ordv  No.  0204-108. 48  FK 
55664  (1983),  wnendad,  SI  FR  19744  (1966),  Serther 
amentl^  56  FR  41835  (1991).  This  delegatioH  of 
authority  also  grants  the  Commission  authority  to 
review  dm  rales  of  the  Alaska.  Southeastern  s^ 
Southweaiam  Power  Mariuting  Admiaistratians. 
The  Commission  to  hen  focusing  on  Westam's 
ratemaking  because  that  to  tha  gravamen  of 
CREDA's  concern.  However,  what  is  stated  as  to  the 
Commission's  review  of  Western's  ratemaking  to 
also  true  of  the  Comatosian's  review  of  Western's 
ratemaking  is  atoo  true  of  the  Commissioa's  review 
of  the  other  PMAs’  ratemaking. 

^  56  FR  at  41836.  The  delegation  of  authority 
furdier  provides  that,  with  certain  eKcepdons  not 
here  applicable,  tbeComusskm: 

shall  r^ect  (Wastara’s)  decisions  *  *  *  only  if 
the  Commission  finds  them  to  be  arbitrary, 
c^ricious,  or  in  violation  of  the  taw. 

Id.  (emphasis  added).  While  CREDA  implies  that 
this  iKigoage  provides  a  separate  and  independent 
basis  for  review  of  Westam's  rates,  CKDA  Request 
for  Rehearing  at  9-10,  that  is  not  tha  case.  While 
the  Commission  is  authorized  to  reject  rates  that  are 
"arbitrary,  capridous,  or  in  violatiaa  of  the  taw,** 
the  scope  of  the  Commissum’s  review  is  expressly 
constrained  to  the  three  matters  identified  in  the 
text  above.  If  the  propoaed  rates  are  not.  for 
example,  tha  lowest  possible  to  customers 
oonsistant  with  sound  budness  prindpies,  the  rates 
can  be  rejeded. 
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appellate  tribunal.*  But  the  delegation 
of  authority  limits  the  Commission’s 
review  of  Western’s  rates.  The 
delegation  of  authority  does  not  provide 
for  Commission  review  of  Western’s 
procedures.  Accordingly,  given  that  the 
Commission  cannot  exceed  the  scope  of 
the  authority  delegated  to  it,  the 
Commission  cannot  review  the 
procedures  by  which  Western  develops 
its  record.® 

CREDA  cites  to  United  States  v.  City 
of  Fulton,  475  U.S.  657,  663  (1986), 
which,  in  turn,  cites  to  earlier 
Commission  language  stating  that  the 
Commission’s  review  function  in 
confirmation  and  approval  cases  is  to 
determine  from  the  record  before  it 
"that  due  process  requirements  have 
been  met  and  that  the  Administrator’s 
program  of  rate  schedules  and  the 
decision  of  the  [Assistant  Secretary]  are 
rational  and  consistent  with  the 
statutory  standards.’’^® 

The  Commission  notes  that  when  the 
Commission  issued  its  earlier  order 
containing  the  language  just  quoted,  its 
review  authority  was  prescribed  by  a 


‘CREDA  Request  for  Rehearing  at  9.  See,  e  g.. 
United  States  Department  of  Energy — ^Western  Area 
PowOT  Administration  (Salt  Lake  City  Area 
Integrated  Projects),  60  FERC  |  61,002  at  61,010 
(1992)  ("The  Commission’s  policy  in  reviewing 
PMA  rates  under  the  *  *  *  (delegation  of  authority] 
has  been  to  perform  the  function  of  an  appellate 
tribunal.”). 

‘CREDA  suggests  that  the  delegation  order 
provides  for  Commission  review  of  Western’s 
procedures:  "(TJhera  are  numerous  procedural  due 
process  requirements  in  PMA  rate  development 
which,  according  to  the  Delegation  Order  *  *  *,  the 
Commission  must  ensure  that  the  PMA  has 
followed  prior  to  approving  its  rate.”  CREDA 
Request  for  Rehearing  at  11.  Although  (3tEDA  cites 
to  no  particular  language  that  expressly  provides  for 
such  review — because  there  is  none — CREDA's 
subsequent  discussion  (referencing  section  S53  of 
the  APA,  infra,  section  S01(b)  of  the  DOE 
Organization  Act,  42  U.S.C  7191(b)  (1988),  and 
DOE'S  regulations,  10  CFR  903  indicates  t^t 
CREDA  is  relying  on  language  in  the  delegation  . 
order  that  states: 

The  Commission  may  reject  decisions  that  are  not 
in  accord  with  (a)  the  standards  set  forth  in  DOE 
Order  No.  RA61 20.2,  or  any  revisions  or 
modifications  to  such  standards,  adopted  pursuant 
to  the  Administrative  Procedure  Act  (5  U.S.C.  551 
et  seq.)  and  the  Department  of  Energy  Organization 
Act  (42  U.S.C.  7191),  and  (b)  the  standards  set  fordi 
in  any  interagency  agreement  between  the 
Administrator  and  the  power  generating  agency  that 
is  applicable. 

56  FR  at  41636.  However,  this  language  on  its 
face  does  not  provide  for  Commission  review  of 
Western's  procedures  in  developing  proposed  rates. 
Rather,  the  language  refers  to  the  standards  in  DOE 
Order  No.  RA6120.2  and  to  revisions  or 
modifications  to  such  standards  adopted  pursuant 
to  the  APA  and  the  DOE  Organization  Act.  We  add 
that  the  standards  in  DOE  Order  No.  RA6120.2, 
referred  to  in  the  delegation  order,  are  accoimting, 
financial  reporting,  and  ratemaking  standards 
applicable  to  the  PMAs. 

“■CREDA  Request  for  Rehearing  at  10-11  (citing 
City  of  Fulton,  supra,  in  turn  citing  U.S.  Secretary 
of  Energy,  Bonneville  Power  Administration,  13 
FERC  1  61  157  at  61,339  (1981) 


di^rent  delegation  order  than  the 
current  delegation  order.  ’The  earlier 
delegation  order  contained  none  of  the 
limiting  language  that  the  current 
delegation  order  contains.^'  As  noted 
above,  the  current  delegation  order 
limits  the  Commission’s  review  of 
Western’s  rates  to  the  criteria  listed 
above.  Accordingly,  even  if  the 
Commission  had  in  the  past,  under  a 
previous  delegation  of  authority,  viewed 
its  role  as  overseeing  Western’s  hearing 
requirements,  it  can  no  longer  do  so. 

The  deletion  of  the  regulation  in 
question  is  thus  merely  a  recognition  of 
the  Commission’s  current,  limited 
review  authority. 

CREDA  also  notes  that  section  553  of 
the  APA,  section  501  of  the  DOE 
Organization  Act,  and  IXDE’s  regulations 
require  Western  to  provide  notice  and 
opportunity  to  comment  on  a  proposed 
rate  to  ensure  public  participation  in  the 
rate’s  development,  lliis  is  true,  but 
irrelevant  to  our  inquiry  here.  The 
Commission  is  not  ^e  proper  forum  in 
which  to  enforce  either  APA  or  DOE 
procedural  requirements  for  Western’s 
ratemaking,  because,  as  explained 
above,  the  delegation  of  authority 
precludes  the  Commission  from 
considering  whether  Western  has 
complied  with  such  procedural 
requirements.  The  (Commission  can  only 
determine  whether  the  rates  that 
Western  proposes,  and  the  Assistant 
Secretary  confirms  on  an  interim  basis, 
satisfy  the  criteria  for  final  (Commission 
approval  expressly  provided  in  the 
delegation  of  authority.** 

The  (Commission  can  probe  the 
assumptions  and  projections  that 
Western  uses  in  developing  the  rate 
components  that  are  subject  to 
(Commission  review.  But  the  delegation 
of  authority  does  not  authorize  the 
Commission  to  examine  the  procedures 
by  which  Western  developed  the  record 
upon  which  it  bases  those  assumptions 
and  projections. 

(CREDA  also  faults  the  Commission  for 
citing  Alcoa  in  support  of  the  removal 


Compare  DOE  Delegation  Order  No.  0204-33, 
43  FR  60636  (1978)  (published  at  I  FERC  StaU.  k 
Regs.  1 9907)  and  13  FERC  at  61,337  with  supra 
notes  6-7  and  accompanying  text.  Indeed,  the 
current  delegation  order  was  not  issued  until  1983, 
while  the  Commission  order  referred  to  by  the 
Supreme  Court  and  thus  ultimately  relied  on  by 
CREDA  was  issued  in  1080. 

’‘See  supra  note  7  and  accompanying  text. 
CREDA  states  that  deletion  of  the  regulation  in 
question  "irrevocably  deprives  CREDA  of  its  right 
to  review  of  *  *  *  (proc^ural)  issues  under  the 
*  *  *  (delegation  of  authority]."  CREDA  Request 
for  Rehearing  at  19.  The  delegation  of  authority 
gives  the  Commission  no  right  to  review  Western's 
procedures.  However,  if  Western  does  not  conform 
to  the  APA  or  to  DOE'S  procedural  requirements. 
CREDA  would  be  fine  to  seek  review  of  Western’s 
actions  in  an  appropriate  judicial  forum. 


of  the  regulation  in  question.  (CREDA 
points  out  that  Alcoa  involved 
Bonneville  and  not  Western,  and  that 
the  (Commission  reviews  the  proposed 
rates  of  the  two  PMAs  under  different 
authorities.**  Upon  further 
consideration,  we  agree  with  (CREDA 
that  Alcoa  does  not  apply.  But,  as  we 
explain  above,  the  (Commission’s 
current  delegation  authority  is 
sufficiently  limited  that  the  Commission 
cannot  review  Western’s  procedures. 

(CREDA  next  argues  that  the 
Commission  should  have  provided 
notice  and  an  opportunity  for  comment 
before  deleting  the  requirement  that  a 
PMA  must  include  a  procedural  history 
with  the  record  that  it  files  with  the 
Commission.  We  disagree.  CREDA  bases 
its  argument  on  its  assertion  that  "Order 
No.  541  sharply  deviates  hum  existing 
policy  and  substantially  impacts 
interested  parties.’’**  But  CREDA  is 
mistaken  in  its  assertion  that  in  Order 
No.  541  the  Commission  changed  its 
policy.  Far  from  deviating  from  existing 
policy,  the  deletion  of  the  regulation  in 
question  was  merely  a  comparatively 
minor  procedural  change  implementing 
existing  policy.  The  Commission  has 
repeatedly  observed  that  it  does  not 
review  the  procedures  that  a  PMA  such 
as  Western  uses  to  develop  the  record 
that  it  files  with  the  Commission.*®  The 
removal  of  the  regulation  in  question 
was  thus  neither  “a  radical  change  in 
[the  Commission’s]  review  policy  of 
PMA  rates],]’’*®  nor  "a  significant 
change  in  longstanding  Commission 
policy],] ’’*’’  as  CREDA  charges.  And  the 
Commission  has  not  "suddenly  lost  the 
authority  to  review  the  procedural 
history  of  PMA  rate  development,’’*®  as 
C^REDA  surmises.  Rather,  as  discussed 
above,  the  Commission  does  not  have 
the  authority  to  review  the  procedural 
history  of  PMA  ratemaking,  and  does 
not  do  so. 

Moreover,  notice  and  an  opportunity 
for  comments  are  not  required  under  the 
APA  when  an  agency  for  good  cause 
finds  that  notice  and  an  opportunity  for 
comments  are  impracticable, 
unnecessary,  or  contrary  to  the  public 


’’The  Commission  reviews  Bonneville’s 
proposed  rates  under  the  Pacific  Northwest  Electric 
Power  Plaiming  and  Conservation  Act  16  U.S.C 
839.  et  seq.  (1988).  The  Commission  reviews 
Western’s  proposed  rates  under  DOE  Delegation 
Order  No.  0204-108,  supra  note  6. 

CREDA  Request  for  Rehearing  and  at  19;  see 
also  id.  at  13  ("(Order  No.  541]  deviates  sharply 
from  the  Commission’s  longstanding  conception  of 
its  review  obligations  under  the  *  *  *  (delegation 
of  authority)"). 

"See,  e.g.,  60  FERC  at  61,009-10  k  n.l6. 

"CREDA  Request  for  Rehearing  at  16. 

"Mat  18. 

"M.at  16. 
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interest.*®  The  rale  in  question, 
providing  for  the  filing  of  a  procedural 
history,  goes  to  matters  beyond  the 
scope  of  the  Commission’s  review 
authority  under  the  current  delegation 
order,  and,  therefore,  there  was  no 
necessity  for  notice  and  an  opportunity 
for  comments  under  the  APA.^® 

The  Commission  orders: 

(A)  CREDA’s  request  for  rehearing  is 
hereby  denied. 

(B)  CREDA’s  request  that  the 
Commission  stay  the  effectiveness  of 
Order  No.  541  and  provide  for  notice 
and  an  opportunity  for  comments  is 
hereby  denied. 

By  the  Commission. 

Lois  D.  Cashell, 

Secretary. 

[PR  Doc.  92-30332  Filed  12-14-92;  8:45  ami 
BILUNG  CODE  srir-oi-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2619 

Valuation  of  Plan  Benefits  In  Single- 
Employer  Plans;  Amendment  Adopting 
Additional  PBGC  Rates 

agency:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rale. 

SUMMARY:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  contains  the 
interest  rates  and  factors  for  the  period 
beginning  January  1, 1993.  The  use  of 
these  interest  rates  and  factors  to  value 
benefits  is  mandatory  for  some 
terminating  single-employer  plans  and 
optional  for  others.  The  Pension  Benefit 
Guaranty  Corporation  adjusts  the 
interest  rates  and  factors  periodically  to 
reflect  changes  in  financial  and  annuity 
markets.  This  amendment  adopts  the 
rates  and  factors  applicable  to  plans  that 
terminate  on  or  after  January  1, 1993, 
which  will  remain  in  effect  until  the 
PBGC  issues  new  interest  rates  and 
factors. 

EFFECTIVE  DATE:  January  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Code  22500,  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW., 
Washington  DC  20006,  202-776-8850 


’<•5  U.S.C.  553(b)(3)(B)  (1988). 

^To  the  extent  that  there  may  be  a  particular 
reason  in  a  particular  case  to  know,  for  example, 
whether  a  particular  issue  had  been  raised  before 
VMPA,  see  CREOA  Request  for  Rehearing  at  14-15, 
the  Commission  still  retains  the  ability  to  obtain 


(202-778-8859  for  TTY  and  TDD  only). 
These  are  not  toll-fi«e  numbers. 
SUPPLEMENTARY  INFORMATION:  The 
Pension  Benefit  Gueiranty  Corporation’s 
("PBGC’s”)  regulation  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619)  sets  forth  the 
methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  under  Title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA”).  Under  ERISA 
section  4041(c).  all  plans  wishing  to 
terminate  in  a  distress  termination  must 
value  guaranteed  benefits  and  "benefit 
liabilities”,  i.e.,  all  benefits  provided 
under  the  plan  as  of  the  plan 
termination  date,  using  the  formulas  set 
forth  in  part  2619,  subpart  C.  (Plans 
terminating  in  a  standard  termination 
may,  for  purposes  of  the  Standard 
Termination  Notice  filed  with  PBGC, 
use  these  formulas  to  value  benefit 
liabilities,  although  this  is  not  required.) 
In  addition,  when  the  PBGC  terminates 
an  underfunded  plan  involuntarily 
pursuant  to  ERISA  section  4042(a),  it 
uses  the  subpart  C  formulas  to 
determine  the  amount  of  the  plan’s 
underfunding. 

Appendix  B  in  part  2619  sets  forth  the 
interest  rates  and  factors  that  are  to  be 
used  in  the  formulas  contained  in  the 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  rates  and  factors  currently  in  use 
have  been  in  effect  since  December  1, 

1992.  This  amendment  adds  to 
Appendix  B  a  new  set  of  interest  rates 
and  factors  for  valuing  benefits  in  plans 
that  terminate  on  or  after  January  1, 

1993,  which  set  reflects  a  decrease  of  Va 
percent  in  the  immediate  interest  rate 
from  6  percent  to  5%  percent. 

Generally,  the  interest  rates  and 
factors  will  be  in  effect  for  at  least  one 
month.  However,  any  published  rates 
and  factors  will  remain  in  effect  until 
such  time  as  the  PBGC  publishes 
another  amendment  changing  them. 

Any  change  in  the  rates  normally  will 
be  published  in  the  Federal  Register  by 
the  15th  of  the  month  preceding  the 
effective  date  of  the  new  rates  or  as 
close  to  that  date  as  circumstances 
permit. 

The  PBCiC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 


that  information.  18  CFR  300.10(h).  However,  that 
is  a  far  cry  horn  the  routine  filing  of  an  extensive 
procedural  history  in  every  case — which  is  what 
CREDA  seeks,  when  CREDA  argues  that  the 
Commission  should  not  delete  18  CFR 
300.10(()(2Ki). 


public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  rates  and  factors  promptly  so 
that  the  rates  can  reflect,  as  accurately 
as  possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  that  will  terminate  on 
or  after  January  1, 1993,  and  because  no 
adjustment  by  ongoing  plans  is  required 
by  this  amendment,  the  PBGC  finds  that 
good  cause  exists  for  making  the  rates 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this  is 
not  a  "major  rale”  under  the  criteria  set 
forth  in  Executive  Order  12291,  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation. 

List  of  Subjects  in  29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

In  consideration  of  the  foregoing,  part 
2619  of  chapter  XXVI,  title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

PART  2619  [AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows; 

Authority:  29  U.S.C.  1301(a),  1302(b)(3). 
1341, 1344,  and  1362  (1988). 

2.  Rate  Set  101  of  Appendix  B  is 
revised  and  Rate  Set  102  of  Appendix  B 
is  added  to  read  as  follows.  The 
introductory  text  is  republished  for  the 
convenience  of  the  reader  and  remains 
unchanged. 

APPENDIX  B— INTEREST  RATES  AND 
QUANTITIES  USED  TO  VALUE 
IMMEDIATE  AND  DEFERRED 
ANNUITIES 

In  the  table  that  follows,  the 
immediate  annuity  rate  is  used  to  value 
immediate  annuities,  to  compute  the 
quantity  "Gy”  for  deferred  annuities 
and  to  value  both  portions  of  a  refund 
annuity.  An  interest  rate  of  5%  shall  be 
used  to  value  death  benefits  other  than 
the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred 
annuities,  ki,  k2,  ka,  ni,  and  n2  are 
defined  in  §  2619.45. . 
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Rata  sal 


101  . 

102 . . 


I  Issued  in  Washington,  DC,  on  this  8th  day 

^  of  December,  1992. 

Janies  B.  Lockhart  III, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doc.  92-3027S  Filed  12-14-92;  8:45  am] 
BILLING  CODE  770S-01-M 


29  CFR  Part  2619 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plana;  Expected  Retirement 
Age 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the  Pension 
Beneht  Guaranty  Corporation’s 
regulation  on  Valuation  of  Plan  BeneBts 
in  Single-Employer  Plans  (29  CFR  part 
2619)  by  adding  a  new  Table  1-93  to 
appendix  D.  Table  1-93  applies  to  any 
plan  being  terminated  either  in  a 
distress  termination  or  involuntarily  by 
the  PBGC,  with  a  valuation  date  falling 
in  1993,  and  is  used  to  determine 
expected  retirement  ages  for  plan 
participants.  This  Table  is  needed  in 
order  to  compute  the  value  of  early 
retirement  benefits  and,  thus,  the  total 
value  of  benefits  under  the  plan. 
EFFECTIVE  DATE:  January  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Renae  R.  Hubbard,  Special  Counsel, 
Office  of  the  General  Counsel  (22500), 
Pension  Benefit  Guaranty  Corporation, 
2020  K  Street,  NW.,  Washington,  DC 
20006;  202-778-6850  (202-778-8859 
for  TTY  and  TDD).  (These  are  not  toll- 
free  numbers.)  * 

SUPPLEMENTARY  INFORMATION:  The 
regulation  of  the  Pension  BeneBt 
Guaranty  Corporation  (“PBGC”)  on 
Valuation  of  Plan  BeneBts  in  Single- 
Employer  Plans  (29  CFR  part  2619)  sets 
forth  the  methods  for  valuing  plan 
beneBts  of  terminating  single-employer 
plans  covered  under  Title  IV  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended  (“ERISA”). 
Under  ERISA  section  4041(c),  plans 
wishing  to  terminate  in  a  distress 
termination  generally  must  value 
guaranteed  beneBts  and  beneBt 
liabilities  under  the  plan  using  formulas 
set  forth  in  part  2619,  subpart  C.  (Plans 


For  plans  with  a  vahj- 
allon  date 


Before 


Imme¬ 
diate  an- 
rHiNy  rate 
(percent) 


ki 


Deferred  annuities 


kj  kj  ni  nj 


12-1-92  1-1-93  6.00  1.0525  1.0400  1.0400  7  8 

1-1-93  .  5.75  1.0500  1.0400  1.0400  7  6 


terminating  in  a  standard  termination 
may,  for  purposes  of  the  Standard 
Termination  Notice  filed  with  PBGC, 
use  these  formulas  to  value  benefit 
liabilities,  although  this  is  not  required.) 
In  addition,  when  the  PBIX  terminates 
an  underfunded  plan  involuntarily 
pursuant  to  ERISA  Section  4042(a),  it 
uses  the  subpart  C  formulas  to 
determine  the  amount  of  the  plan’s 
underfunding. 

Under  §  2619.46,  early  retirement 
benefits  are  valued  based  on  the  annuity 
starting  date,  if  a  retirement  date  has 
been  selected,  or  the  expected 
retirement  age.  if  the  annuity  starting 
date  is  not  known  on  the  valuation  date. 
Subpart  D  of  part  2619  sets  forth  rules 
for  determining  the  expected  retirement 
ages  for  plan  participants  entitled  to 
early  retirement  benefits.  Appendices  D 
and  E  of  part  2619  contain  tables  and 
examples  to  be  used  in  determining  the 
expected  early  retirement  ages. 

There  are  two  sets  of  tables  in 
appendix  D.  The  first  set.  Selection  of 
Retirement  Rate  Category  (1-79  through 
1-92),  is  used  to  determine  whether  a 
participant  has  a  low,  medium,  or  high 
probability  of  retiring  early.  The  second 
set  of  tables.  Expected  Retirement  Ages 
for  Individuals  in  the  Low/Medium/ 
High  Categories  (II-A,  II-B,  and  II-C),  is 
used  to  determine  the  expected 
retirement  age  after  the  probability  of 
early  retirement  has  been  determined. 

The  first  set  of  tables  determines  the 
probability  of  early  retirement  based  on 
the  year  a  participant  would  reach 
normal  retirement  age  and  the 
participant's  monthly  benefit  at  normal 
retirement  age.  The  second  set  of  tables 
establishes,  by  probability  category,  the 
expected  retirement  age  based  on  both 
the  earliest  age  a  participant  could  retire 
under  the  plan  and  the  normal 
retirement  age  under  the  plan.  This 
expected  retirement  age  is  used  to 
compute  the  value  of  die  early 
retirement  benefit  and,  thus,  the  total 
value  of  benefits  under  the  plan. 

Tables  1-79  through  1-92  in  appendix 
D  establish  retirement  rate  categories  for 
the  calendar  years  1979  through  1992. 
The  table  for  each  year  applies  only  to 
plans  with  valuation  dates  in  that  year. 
This  document  amends  appendix  D  to 
add  Table  1-93  in  order  to  provide  an 


updated  correlation,  appropriate  for 
calendar  year  1993,  between  the  amount 
of  a  participant’s  benefit  and  the 
probability  that  the  participant  will 
elect  early  retirement.  Table  1-93  will  be 
used  to  value  benefits  in  plans  with 
valuation  dates  that  occur  during 
calendar  year  1993. 

The  PBGC  has  determined  that  notice 
of  and  public  comment  on  this  rule  are 
impracticable  and  contrary  to  the  public 
interest. 

Plan  administrators  need  to  be  able  to 
estimate  accurately  the  value  of  plan 
beneBts  as  early  as  possible  before 
initiating  the  termination  process.  For 
that  purpose,  if  a  plan  has  a  valuation 
date  in  1993,  the  plan  administrator 
needs  the  updated  table  being 
promulgated  in  this  rule.  Accordingly, 
the  public  interest  is  best  served  by 
issuing  this  table  expeditiously,  without 
an  opportunity  for  notice  and  comment, 
to  allow  as  much  time  as  possible  to 
estimate  the  value  of  plan  benefits  with 
the  proper  table  for  plans  with  valuation 
dates  in  early  1993.  Moreover,  because 
of  the  need  to  provide  immediate 
guidance  for  the  valuation  of  benefits 
under  such  plans,  and  because  no 
adjustment  by  ongoing  plans  is  required 
by  this  amendment,  the  PBGC  finds  that 
good  cause  exists  for  making  this 
amendment  to  the  regulation  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this  is 
not  a  “major  rule”  under  the  criteria  set 
forth  in  Executive  Order  12291  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity 
or  innovation. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

List  of  Subjects  in  29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

In  consideration  of  the  foregoing, 
appendix  D  to  part  2619  of  subchapter 
C  of  chapter  XXVI  of  title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 
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PART  2619-IAMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a).  1302(b)(3). 
1341. 1344. and  1362. 

2.  Appendix  D  to  part  2619  is 
amended  by  adding  Table  1-93  as 
follows: 

Appendix  D— Tables  Used  to 
Determine  Expected  Retirement  Age 
«  •  •  *  * 

Table  1-93.— Selection  of  Retirement 
Rate  Category 

[For  plane  with  valuation  dates  after  December 
31, 1992,  and  before  January  1, 1994] 


I  PaiDcipanrs  retirement  rate  cat- 
1  egory  Is— 


Participant 
reaches  NRA 
In  year— 

Low’  It 
monthly 
benefit 
at  NRA 

Is  less 
than— 

Medium^  If 
monthly  bene¬ 
fit  at  NRA  is— 

High®  H 
mofrthly 
benefit 
at  NRA 
is  great¬ 
er 

than— 

From  j 

To— 

1S94  . 

368 

368| 

1,549 

1,549 

1995  . 

380 

380  1 

1,599 

1,599 

1996  . 

392 

392  ; 

1,650 

1,650 

1997  . 

405 

405  I 

1,703 

1,703 

1998  . 

417 

417  1 

1,765 

1,755 

1999  . 

430 

430  E 

1,810 

1,810 

2000 . 

444 

***  i 

1,866 

1,866 

2001  . 

457 

i  457  : 

1,924 

1,924 

2002  . 

472 

472  ! 

1,983 

1,983 

2003  or  later 

486 

486[ 

2,045 

2,045 

1 _ 

'Table  ll-A 
*  Table  11-6. 
’Table  U-C. 


Issued  at  Washington,  DC  this  8tb  day  of 
December,  1992. 
fames  B.  Lockhart  III, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doc.  92-30276  Filed  12-14-92;  8;45  ami 
BILLING  CODE  7706-01-41 


29  CFR  Part  2621 

Limitation  on  Guaranteed  Benefits  in 
Single-Employer  Plans 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  appendix  A 
of  the  Limitation  on  Guaranteed 
Benefits  regulation  of  the  Pension 
Benefit  Guaranty  Corporation  (‘'PBGC”) 
by  adding  the  maximum  guaranteeable 
pension  benefit  that  may  be  paid  by  the 
PBGC  with  respect  to  a  plan  participant 
in  a  singie-employeijiension  plan  that 
terminates  in  1993.  The  maximum 
guaranteeable  benefit  is  computed  in 
accordance  with  the  formula  in  section 
4022(b)(3)  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  which 


provides  that  the  maximum 
guaranteeable  benefit  is  based  on  the 
contribution  and  benefit  base 
determined  \mder  section  230  of  the 
Social  Security  Act.  The  latter  number 
is  adjusted  annually,  and  that 
adjustment  automatically  changes  the 
dollar  amoimt  of  the  maximum 
guaranteeable  benefit  paid  by  PBGC. 

The  effect  of  this  amendment  is  to 
advise  plan  participants  and 
beneficiaries  of  the  increased  maximum 
guaranteeable  benefit  for  1993. 

EFFECTIVE  DATE:  January  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Renae  R.  Hubbard,  Special  Counsel, 
Office  of  the  General  Counsel.  Code 
22500,  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW., 
Washington,  DC  20006,  202-776-6850 
(202-778-8859  for  TTY  and  TTD). 

These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  Section 
4022(b)  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended,  ("ERISA”)  provides  for 
certain  limitations  on  benefits 
guaranteed  by  the  Pension  Benefit 
Guaranty  Corporation  (“PBGC”)  in 
terminating  single-employer  pension 
plans  covered  under  Title  IV  of  ERISA. 
One  of  the  limitations  set  forth  in 
section  4022(b)(3)  is  a  dollar  ceiling  on 
the  amoimt  of  the  monthly  benefit  that 
may  be  paid  to  a  plan  participant  by  the 
PBGC.  Subparagraph  (B)  of  section 
4022(b)(3)  provides  that  the  amount  of 
monthly  benefit  payable  in  the  form  of 
a  life  annuity  beginning  at  age  65  shall 
not  exceed  "$750  multiplied  by  a 
fraction,  the  numerator  of  which  is  the 
contribution  and  benefit  base 
(determined  under  section  230  of  the 
Social  Security  Act)  in  effect  at  the  time 
the  plan  terminates  and  the 
denominator  of  which  is  such 
contribution  and  benefit  base  in  effect  in 
calendar  year  1974  ($13,200)”,  This 
formula  is  also  set  forth  in  §  2621.3(a)(2) 
of  the  PBGC’s  regulation  entitled 
Limitation  on  Guaranteed  Benefits  in 
Single-Employer  Plans  (29  CFR  part 
2621). 

The  Social  Security  Amendments  of 
1977  added  special  increases  to  the 
contribution  and  benefit  base.  However, 
the  amended  Social  Security  Act 
specifically  states  that,  for  the  purpose 
of  section  4022(b)(3)(B)  of  ERISA,  the 
contribution  and  benefit  base  for  each 
year  after  1976  will  be  the  base  that 
would  have  been  determined  for  each 
year  if  the  law  in  effect  immediately 
before  the  amendment  had  remain^  in 
effect  without  change  (the  "old-law 
contribution  and  benefit  base”).  42 
U.S.C.  430(d)  (1982).  Section  10208  of 
the  Omnibus  Budget  Reconciliation  Act 


of  1989  (Public  Law  101-239,  enacted 
December  19. 1989)  ("OBRA  ’89”) 
amended  section  230  of  the  Social 
Security  Act  to  provide  for  the  inclusion 
of  certain  deferred  compensation  in  the 
determination  of  the  contribution  and 
benefit  base  for  1990  and  future  years. 
Each  year  the  Social  Security 
Administration  determines,  and  notifies 
the  PBGC  of,  the  old-law  contribution 
and  benefit  base  to  be  used  by  the  PBGC 
under  these  provisions. 

The  PBGC  has  been  notified  by  the 
Social  Security  Administration  that, 
under  section  230  of  the  Social  Security 
Act  as  amended  by  OBRA  ’89,  $42,900 
is  the  old-law  contribution  and  benefit 
base  that  is  to  be  used  to  calculate  the 
PBGC  maximum  guaranteeable  benefit 
for  1993.  Accordingly,  the  formula 
under  section  4022(b)(3)(B)  of  ERISA 
and  29  CFR  §  2621.3(a)(2)  is:  $750 
multiplied  by  $42,900/$13,200.  Thus, 
the  maximum  monthly  benefit 
guaranteeable  by  the  PBGC  in  1993  is 
$2,437.50  per  month  in  the  form  of  a  life 
annuity  beginning  at  age  65.  If  a  benefit 
is  payable  in  a  different  form  or  begins 
at  a  different  age,  the  maximum 
guaranteeable  amount  will  be  the 
actuarial  equivalent  of  $2,437.50  per 
month. 

Appendix  A  to  part  2621  lists  the 
maximum  guaranteeable  benefit  payable 
by  the  PBGC  to  participants  in  single¬ 
employer  plans  that  have  terminated  in 
each  year  from  1974  through  1992.  This 
amendment  updates  appendix  A  for 
plans  that  terminate  in  1993. 

Because  the  maximum  guaranteeable 
benefit  is  determined  according  to  the 
formula  in  section  4022(b)(3)(B)  of 
ERISA,  and  this  amendment  makes  no 
change  in  its  method  of  calculation  but 
simply  lists  the  1993  maximum 
guaranteeable  benefit  amount  for  the 
public’s  knowledge,  general  notice  of 
proposed  rulemaking  is  not  required. 
Moreover,  because  the  1993  maximum 
guaranteeable  benefit  is  elective,  under 
the  statute,  at  the  time  that  the  Social 
Security  contribution  and  benefit  base  is 
effective,  i.e.,  January  1, 1993,  and  is  not 
dependent  on  the  issuance  of  this 
regulation,  the  PBGC  finds  that  good 
cause  exists  for  making  this  amendment 
effective  less  than  30  days  after 
publication  (5  U.S.C.  553). 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule”  under  the  criteria  set 
forth  in  Executive  Order  12291,  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation. 
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Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

List  of  Subjects  in  29  CFR  Part  2621 

Employee  benefit  plans,  Pension 
insurance,  and  Pensions. 

In  consideration  of  the  foregoing,  part 
2621  of  subchapter  C,  chapter  XX^, 
title  29,  Code  of  Federal  Regulations,  is 
hereby  amended  as  follows: 

PART  2621^IMrrATION  ON 
GUARANTEED  BENEFITS  IN  SINGLE¬ 
EMPLOYER  PLANS 

1.  The  authority  citation  for  part  2621 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302, 1322, 1322b. 

2.  Appendix  A  to  part  2621  is 
amended  by  adding  a  new  entry  to  read 
as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  tmchanged. 

Appendix  A  to  Part  2621— Maximum 
Guaranteeable  Monthly  Benefit 

The  following  table  lists  by  year  the 
maximum  guaranteeable  monthly 
benefit  payable  in  the  form  of  a  life 
annuity  commencing  at  age  65  as 
described  by  §  2621.3(a)(2)  to  a 
participant  in  a  plan  that  terminated  in 
that  year: 


Year 

Maximum 
guaranteeabta 
monthtjf  bene- 

. 

. 

. 

1993  . . 

2,437.50 

Issued  at  Washington,  DC  this  8th  day  of 
December,  1992. 

James  B.  Lockhart  m. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  92-30277  Filed  12-14-92;  8:45  am) 
BILLMG  CODE  770S-01-M 


29  CFR  Part  2676 

Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal- 
Interest  Rates 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation’s 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any  valuation 
performed  as  of  a  valuation  date  within 
that  calendar  month.  On  or  about  the 
fifteenth  of  each  month,  the  PBGC 
publishes  a  new  entry  in  the  table  for 
the  following  month,  whether  or  not  the 
rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  January  1993. 

EFFECTIVE  DATE:  January  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street,  NW.,  Washington,  DC  20006; 
202-778-8820  (202-778-1958  for  TTY 
and  TDD).  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The  PBGC 
finds  that  notice  of  and  public  comment 
on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  'These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 


possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  (See  5  U.S.C  553(b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  “major  rule” 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  or  create  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
geographic  regions:  or  have  significant 
adverse  effects  on  competition, 
employment,  investment,  or  innovation, 
or  on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in  29  CFR  Part  2676 

Employee  benefit  plans,  and 
Pensions. 

In  consideration  of  the  foregoing,  part 
2676  of  subchapter  H  of  chapter  30C\T 
of  title  29,  Code  of  Federal  Regulations, 
is  amended  as  follows; 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  part  2676 
continues  to  read  as  follows; 

Authority:  29  U.S.C  1302(b)(3). 
1399(c)(1)(D).  and  1441(b)(1). 

2.  In  §  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  the  new  entries  to 
read  as  follows; 

§2676.15  Interest 
*  «  «  *  • 

(c)  Interest  Bates. 


For  valuation  dates  occurring  in 

The  values  for  b  are: 

the  month: 

ii  h  h 

U 

b 

1? 

b  lio  hi  Ii2  hr  iu  hs  L 

January  1993 . . 

.06375  .0625  ^6125 

.06 

.05875 

.0575 

.0575  .0575 

.0575  .0575  .05625  .05625  .05625  .05625  .05625  .055 
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Issued  at  Washington.  DC.  on  this  8th  day 
of  December  1992. 

James  B.  Lockhart  III, 

Executive  Director,  Pension  Benefit  Cuunziity 
Corporation. 

IFR  Doc.  92-30274  Filed  12-14-92;  8:45  am] 
BILUNO  COOC  77aa-0f-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN2900-AF93 

Aggravation  of  Presarvtca  DIsabUtty 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its 
adjudication  regulations  concerning 
aggravation  of  preservioe  disability  and 
the  presumption  of  soundness  upon 
service  entiy.  The  intended  effect  of  this 
amendment  is  to  bring  VA  regulations 
into  conformance  with  the  statutory 
provisions  pertaining  to  presumption  of 
soundness. 

EFFECTIVE  DATE:  This  amendment  is 
effective  May  1, 1974.  the  data  provided 
by  Public  Law  93-295. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Bisset,  )r..  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NVV., 
Washington,  DC  20420,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  In  a 
memorandum  dated  May  18. 1992,  VA*s 
Office  of  General  Counsel  pointed  out 
that  parts  of  38  CFR  3.306  are  outdated 
since  they  fail  to  reflect  the  changes  in 
law  which  made  the  wartime 
aggravation  criteria  applicable  to 
peacetime  service  after  December  31, 
1946.  In  1966,  Congress  added  section 
1137  to  title  38,  United  States  Code,  to 
apply  the  wartime  presumption  of 
sound  condition  upon  entry  onto  active 
duty  to  all  veterans  having  service  after 
January  31, 1955  (See  section  7  of  Pub. 

L.  89-358,  80  Stat.  12,  27).  In  1974, 
section  205  of  the  Veterans  Disability 
Compensation  and  Survivor  Benefits 
Act  of  1974  (Pub.  L.  93-295.  88  Stat. 

180, 183),  amended  38  U.S.C.  1137  to 
strike  out  the  date  January  31, 1955,  and 
substitute  December  31, 1946.  As  a 
result  of  this  amendment,  the  provisions 
of  38  U.S.C  1132,  which  provide  a  less 
generous  presumption  of  soundness  for 
veterans  with  peacetime  service,  do  not 
apply  to  veterans  with  service  after 
lieic^mber  31, 1946.  Rather,  the  same 
presumption  of  soimdness  for  wartime 


veterans  applies  to  these  veterans.  No 
conforming  amendments  were  made  to 
38  CFR  3.306,  however,  and  we  are  now 
correcting  that  oversight 

VA  is  issuing  a  final  rule  to  amend  the 
provisions  of  38  CFR  3.306.  This 
amendment  is  necessary  to  make  the 
regulatory  provisions  concerning 
peacetime  service  after  DecembOT  31, 
1946,  and  the  presumption  of  soundness 
conform  with  the  statute.  Because  this 
amendment  implements  statutory 
changes,  publication  as  a  proposd  for 
public  notice  and  comment  is 
unnecessary. 

Since  a  notice  of  proposed  rulemaking 
is  unnecessary  and  will  not  be 
published,  this  amendment  is  not  a 
"rule”  as  defined  in  and  made  subject 
to  the  Regulatory  Flexibility  Act  (RFA). 

5  U.S.C.  601-602.  In  any  case  this 
regulatory  amendment  will  not  have  a 
.significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  RFA,  5  U.S.C 
sections  601-612.  This  amendment  will 
not  directly  affect  any  small  entity. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  Sm  the 
following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  fmeign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  64.109. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped, 
Health  care,  Pensions,  Veterans. 

Approved  October  6, 1992. 

Anthony  J.  Principi, 

Acting  Secretary  (^Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  amended  as 
set  forth  below: 

PART  »-ADJUDICATtON 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  501(a). 


$3,306  (Amendecq 
2.  In  §  3.306,  remove  the  heeding  for 
paragraph  (b)  and  insert,  in  its  plan,  the 
heading  ’'Wartime  service;  peacetime 
service  after  December  31, 1946"; 
remove  the  heading  for  paragraph  (c), 
and  insert,  in  its  place  the  heading 
"Peacetime  service  prior  to  December  7, 
1941". 
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38  CFR  Part  3 
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Rm2MX>-AO07 

Dependency  and  Income 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its 
adjudication  regulations  regarding 
dependency,  inaime  and  estate.  The 
amendments  are  required  to  implement 
both  legislation  removing  certain 
income  sources  from  coi^deraticni  in 
entitlement  deteiminatimis  end 
opinions  of  the  VA  General  Counsel 
dealing  with  income  computations.  The 
intended  results  are  to  ensure  that  the 
income  sources  identified  by  legislation 
are  excluded  from  income  computations 
and  that  VA  regulations  provide 
adequate  guidelines  for  determining 
countable  income. 

EFFECTIVE  DATE:  These  changes  are 
effective  January  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  TTiomberry,  Consultant. 
Regulations  Staff.  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  telephone 
(202)  233-3005. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  5, 1991,  at 
pages  25645  through  25649,  VA 
published  propos^  rules  specifying 
sources  of  income  to  be  excluded  fiom 
income  or  net  worth  computations 
imder  VA  pension  and  parents’ 
dependency  and  indemnity 
compensation  (DIG)  programs,  and 
clarifying  the  guidelines  established  for 
certain  income  computations.  The  rules 
were  proposed  to  implement  legislation 
excluding  specific  income  sources  from 
entitlement  determinations  and 
opinions  of  the  VA  General  Counsel 
dealing  with  income  computations. 
Interested  parlies  were  invited  to  submit 
written  comments  on  or  before  July  5, 
1991.  One  comment  was  received,  from 
the  Paralyzed  Veterans  of  America. 

The  commenter  expressed  concern 
that  the  amendments  to  38  CFR  3.271(a) 
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and  3.273(d)  indicate  a  change  in  VA’s 
method  of  computing  income,  in  that 
unanticipated  “irregular”  income  would 
be  counted  from  the  beginning  of  the  12- 
month  annualization  period  in  which  it 
is  received  rather  than  from  actual  date 
of  receipt.  He  pointed  out  that  this 
would  imreasonably  require  claimants 
to  project  receipt  of  unanticipated 
income  in  order  to  avoid  overpayments. 
VA  does  not  concur  with  the 
commenter’s  interpretation  or 
conclusions. 

A  basic  concept  of  improved  pension 
is  annualization.  VA  computes  a 
beneficiary’s  entitlement  on  the  basis  of 
estimated  countable  income  over  a 
given  12-month  annualization  period 
(not  necessarily  a  calendar  year),  and 
projects  the  amoimt  of  pension  payable 
for  that  same  period.  Each  beneficiary  is 
required  to  report  actual  income 
received  during  the  annualization 
period  by  yearly  submission  of  an 
eligibility  verification  report  (EVR).  The 
pension  award  then  will  be  adjusted,  if 
necessary,  on  the  basis  of  actual  income 
received  during  the  annualization 
period. 

However,  when  a  claimant  receives 
unanticipated  income  subsequent  to  the 
initial  award  of  pension  benefits,  VA 
adjusts  payments  from  the  first  of  the 
month  following  the  month  in  which 
the  new  income  is  initially  received,  not 
from  the  beginning  of  the  current 
annualization  period  (38  CFR 
3.660(a)(2)).  This  procedure,  commonly 
called  the  “end-of-the-month  (EOM) 
rule,  ”  represents  VA’s  established 
policy  since  the  inception  of  improved 
pension  on  January  1, 1979, 

These  amendments  do  not  affect  the 
EOM  rule.  The  definitions  of  recurring, 
irregular,  and  nonrecurring  income  in 
§  3.271(a)  provide  regulatory  guidance 
for  classifying  income  types,  thereby 
promoting  consistency  in  entitlement 
determinations.  Section  3.273(d) 
provides  a  regulatory  basis  for 
computing  recurring  and  irregular 
income  to  determine  countable  income 
for  VA  prirposes.  Introductory  text 
added  by  this  change  specifically  states 
that  changes  in  benefit  payments  based 
on  the  provisions  of  that  section  will  be 
determined  under  the  provisions  of 
§  3.31  or  §  3.660,  whichever  is 
applicable.  In  the  situation  instanced  by 
PVA,  §  3.660  would  be  for  application. 
Nonetheless,  we  understand  Ae 
concerns  of  the  commenter  and  have 
added  language  to  3.271(a)  and  3.273(d) 
to  clarify  our  intent. 

VA  regulations  require  beneficiaries 
to  report  cheuiges  in  income  or  other 
circumstances  that  could  affect  benefit 
entitlement  (38  CFR  3.660(a)(1)).  VA 
acts  as  quickly  as  possible  on  evidence 


indicating  entitlement  changes,  but  it  is 
not  possible  to  avoid  creation  of 
overpayments  altogether.  We  do  not 
expect  beneficiaries  to  project  receipt  of 
income  that  is  truly  unanticipated,  but 
it  is  to  their  advantage  to  make 
reasonable  estimates  of  income  from 
sources  that  previously  have  provided 
irregular  income  and  to  furnish  timely 
reports  of  newly  acquired  income. 
Whereas  adjustments  for  unanticipated 
income  are  subject  to  application  of  the 
EOM  rule,  an  adjustment  to  previously 
underreported  income  is  made  from  the 
beginning  of  the  annualization  period 
for  which  the  incorrect  income  had  been 
reported.  The  amendments  to  §§  3.271 
and  3.273  will  not  have  the  effect  of 
increasing  either  the  number  or  amounts 
of  overpayments.  We  foresee  no  adverse 
impact  as  anticipated  by  the  commenter. 

VA  appreciates  the  comment  received 
in  response  to  the  proposed  regulations, 
which  now  eire  adopted  with  the 
following  technical  corrections,  in 
addition  to  the  changes  to  §  3.271(a)  and 
§  3.273(d)  mentioned  above:  we  are 
subdividing  §  3.261  into  paragraphs  (a), 
(b),  and  (c)  and  including  an  omitted 
item  of  income  to  paragraph  (a)(14);  in 
item  (28)  of  §  3.261(a)  the  rows 
designating  inclusion  to  or  exclusion 
from  income  have  been  interchanged:  in 
the  first  sentence  of  §  3.262(1)(4),  the 
words  “surviving  spouse”  have  been 
replaced  by  the  word  “parent”: 
references  to  §  3.263  (m)  and  (m)(2)  have 
been  corrected  to  §  3.262  (m)  and  (m)(2): 
we  have  rewritten  §  3.262  (r)  and  (s)  to 
clarify  the  income  exclusions  there 
referenced:  in  the  introductory  text  of 
§  3.660(b)  the  words  “the  following” 
have  been  replaced  by  “a”:  the  reference 
to  38  U.S.C.  5110(h)  in  the  introductory 
text  of  §  3.660(b)  has  been  moved  to  its 
proper  place  following  §  3.660(b)(1). 

Title  I  of  Public  Law  100-383,  die 
Civil  Liberties  Act  of  1988,  provided 
redress  in  the  amount  of  $20,000.00  to 
certain  individuals  of  Japanese  ancestry 
who  were  interned  or  relocated  by  the 
Federal  government  during  WWII.  The 
bill  expressly  provided  that  these 
payments  shall  not  be  included  as 
income  or  resources  for  determining 
eligibility  to  benefits  described  in  31 
U.S.C.  3803(c)(2)(C).  A  recent  opinion  of 
VA’s  General  Counsel  (O.G.C.  Free.  3- 
92)  has  held  that  for  purposes  of 
improved  pension  and  parents’  DIG, 
which  are  found  in  those  chapters  of 
title  38  U.S.C.  referenced  by  the  cited 
section  of  title  31,  these  payments  are 
not  countable  as  income  or  for  net  worth 
determinations.  The  opinion  further 
stated  that  these  payments  are  countable 
as  income  and  net  worth  under  306 
pension  and  old  law  pension.  These 
benefits  are  no  longer  in  force  under 


title  38,  but  under  the  savings  provision 
(section  306)  of  Public  Law  95-588, 
which  introduced  improved  pension. 

We  are  taking  this  opportunity  to  amend 
§  3.261,  §  3.263,  §  3.262,  §  3.272,  and 
§  3.275  to  implement  the  law  and  the 
opinion  of  the  General  Counsel.  Since 
parents’  death  compensation  also  is 
included  within  a  chapter  of  title  38 
referenced  by  title  31,  our  amendment 
will  also  reflect  that  these  redress 
payments  are  not  included  for  net  worth 
purposes  under  that  program.  Since 
these  amendments  simply  implement 
the  provisions  of  Public  Law  100-383, 
publication  as  a  proposed  rule  for 
comment  is  not  required. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  these 
amendments  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary' 
has  determined  that  these  regulatory 
amendments  are  non-major  for  the 
following  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104. 
64.105,  and  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped, 
Health  care.  Pensions,  Veterans. 

Approved:  October  30, 1992. 

Anthony  J.  Principi, 

Acting  Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  Part  3  is  amendec.  to 
read  as  follows: 

PART  3— ADJUDICATION 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  aa  follows: 
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ABtharity:  105  Stat  366,  38  U.SXl  501(a), 
unless  otherwise  noted. 

§3.261  (Amended] 

2.  In  $  3.261  remove  the  words 
“protected”,  “widows”,  and  “Pub.  L. 
86-211”  in  the  columnar  headings  and 
add,  in  their  place,  the  words  “old-law”. 


“surviving  spouses”  and  “section  306”, 
respectively. 

3.  In  §  3.261,  the  heading  titled 
“Income”  is  designated  as  paragraph  (a), 
an  uimumbered  category  is  added  at  the 
end  of  item  (14),  item  (28)  is  revised, 
new  items  (35)  and  (36)  are  added,  and 


new  paragraphs  (b)  and  (c)  are  added  to 
read  as  follows: 

§3.261  Chereeter  of  income;  exduslone 

And  AAlAteAe 

(a)  income 

«  «  •  *  * 

(14)*  •  • 


Annuity  under  f  653,  Pub.  L.  100-456 


(28)  Reimbursamont  for  casualty  loss 
(Pub.  L.  100-687). 

Other  fire  Insurance  — . — . 


(35)  Agent  Orange  settlement  payxnanti 

(36)  Reedtution  to  Individu^  of  Japa¬ 
nese  ancestry  (Pub.  L.  100-383). 

(b)  Deduction  of  Amounts  Paid  by  Oaim- 
ant: 

(1)  Unusual  medical  aypanses _ 

(2)  Veteran:  Just  debts,  axpmises  of 
last  iDness,  and  burial. 

(3)  Veteran's  spouse  or  ddld:  ex¬ 
penses  of  lost  illness  and  btiriaL 

(4)  Parent’s  spouse:  Just - 

(5)  Prepayments  on  real  property 
mortgages  after  death  of  spouse 
(Pub.  L.  01-588). 

(c)  Corpus  of  estala - 


(Authority.  PiAUc  law  tOl-201). 


Excluded . . 

...  S3.2S2(r) 

• 

• 

• 

$3,262(1) 

...  $3,262(4 

• 

Excluded . 

• 

Excluded  . . 

* 

Excluded  . . . 

• 

• 

...  S3.262(s) 

Excluded _ ... _ Exdudad _ _  Included  . .  Included  - - -  $  3J62(u) 


Not  authorlMd  _ 

Authorized  _ _ .... 

Not  authorized  . 

Authorized  ....... _ _ 

SS3.282(bK0.  8  (1) 

Not  authorized  — .. 

Authorized,  except 
debts. 

Not  authorizad  . 

Audiorized  - - .... 

$$3.262(Ba)  ft  (o) 

Not  authorized  _ 

Not  authorized 

Not  authorized  .. — . 

Audiorized 

S3.262(n) 

$3,262(0] 

S3.262(kX6) 

Not  authorized _ 

Not  authorized  - 

Not  authorizad  . 

Authorized  _ .... 

Cooaidered  condi- 
ttooally. 

Not  considered  . . 

Not  considered . 

Considered  _ _ _ 

S3.2S3 

4.  In  $  3.262  para^phs  (IKl)  through 

(1)(4)  and  the  authority  dtaticm  are 
revised  and  paragraph  (r),  (s),  (t),  and 
(u),  and  their  au^ority  dtations  are 
added  to  read  as  follows: 

§3.262  Evakwtionofineeme. 

•  •  *  *  * 

O)*** 

(1)  Veterans.  For  the  purpose  of 
section  306  pension,  th^  will  be 
excluded  unreimbursed  amounts  paid 
by  the  veteran  for  unusual  medical 
expenses  of  self,  spouse,  and  other 
relatives  of  the  veteran  in  the  ascending 
as  well  as  descending  class  who  are 
members  or  constructive  members  of  the 
veteran’s  household  and  whom  the 
veteran  .has  a  moral  or  legal  obligation 
to  support. 

(2)  surviving  spouses.  For  the  purpose 
of  section  306  pension,  there  will  be 
excluded  unreimbursed  amounts  paid 
by  the  surviving  spouse  for  the  luiusuel 
medical  expenses  of  self,  the  veteran's 
children,  and  other  relatives  of  the 
surviving  spouse  in  the  ascending  as 
well  as  descending  class  who  are 
members  or  constructive  members  of  the 
surviving  spouse’s  household  and 
whom  the  surviving  spouse  has  a  moral 
or  legal  obligation  lo  support. 

(3)  Children.  For  the  purpose  of 
section  306  pension,  there  will  be 
excluded  unreimbursed  amounts  paid 
by  a  child  for  the  imusUal  medical 


expenses  of  self,  parent,  and  brothers 
and  sisters  of  the  child. 

(4)  Parents.  For  dependency  and 
indemnity  compensation  purposes  there 
vriil  be  excluded  unreimbursed  amounts 
paid  by  the  parmt  for  the  unusual 
medical  expenses  of  self,  spouse,  and 
other  relatives  of  the  parent  in  the 
ascending  as  well  as  descending  class 
who  are  members  or  constructive 
members  of  the  parent’s  household  and 
whom  the  parent  has  a  moral  or  legal 
obligation  to  support.  If  the  combined 
annual  income  of  the  parent  and  the 
parent’s  spouse  is  the  basis  for 
dependency  and  indemnity 
compensation,  the  exclusion  is 
applicable  to  the  combined  annual 
income  and  extends  to  the  unusual 
unreimbursed  medical  expenses  of  the 
spouse’s  relatives  in  the  ascending  as 
well  as  descending  class  who  are 
members  or  constructive  members  of  the 
household  and  whom  the  parent’s 
spouse  has  a  moral  or  legal  obligation  to 
support. 

(Authority:  38  U.S.C  1315(0(3):  Sec.  306, 
Pub.  L.  95-588;  92  Stat.  2508) 

*  «  *  *  « 

(r)  Survivor  ben^  annuity.  For  the 
purposes  of  old  law  pension  and  section 
306  pension,  there  shall  be  excluded 
from  computation  of  inoome  annuity 
paid  by  the  Department  of  Defense 
imder  the  authority  of  section  653, 


Public  Law  100-456  to  qualified 
surviving  spouses  of  veterans  who  died 
prior  to  November  1, 1953.  (Septmnber 
29, 1988) 

(Authority:  Sec.  653,  Pub.  L.  100-456;  102 
Stat.  1991) 

(s)  Agent  Orange  settlement 
payments.  In  claims  for  pension  and 
parents'  dependency  and  indemnity 
income,  there  shall  be  excluded  from 
computation  of  income  payments 
received  by  any  person  in  the  case  of  In 
re  Agent  Orange  Product  Liability 
Litigation  in  the  United  States  District 
Court  for  the  Eastern  District  of  New 
York  (MDL  No.  381).  (January  1, 1989) 
(Authority:  Pub.  L  101-201, 103  Stat.  1795) 

(t)  Reimbursement  for  casualty  hss. 
The  following  sources  of 
reimbursements  for  casualty  loss  will 
not  be  considered  as  income  in 
determining  entitlement  to  benefits 
under  the  programs  specified.  Amounts 
to  be  excluded  from  computation  in 
parens’  dependmcy  and  indemnity 
compensation  claims  are  limited  to 
amounts  of  reimbursement  which  do 
not  exceed  the  greater  of  the  fair  market 
value  or  the  reasonable  r^lacement  cost 
of  the  property  involved  at  the  time 
immediately  precedmg  the  loss. 

(1)  Reimbursement  for  casualty  loss  of 
any  kind  in  determining  entitlement  to 
parents’  depmdency  and  indemnity 
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compensation  benefits.  For  purposes  of 
paragraph  (t)  of  this  section,  the  term 
"casualty  loss”  means  the  complete  or 
partial  destruction  of  property  resulting 
from  an  identifiable  event  of  a  sudden, 
unexp^ed  or  unusual  nature. 

(2)  noceeds  fiom  fire  insurance  in 
determining  dependency  of  a  parent  for 
compensation  purposes  or  in 
determining  entitlement  to  old-law  and 
section  306  pension  benefits. 

(Authority:  38  U.S.C.  1315(9) 

(u)  Restitution  to  individuals  of 
Japanese  ancestry.  In  claims  for  parents* 
death  compensation  and  parents’ 
dependency  and  indemnity 
compensation,  there  shall  be  excluded 
fi'om  income  computation  any  payment 
made  as  restitution  under  Public  Law 
100-383  to  individuals  of  Japanese 
ancestry  who  were  interned,  evacuated, 
or  relocated  during  the  poriod  December 
7, 1941,  through  June  30, 1946,  pursuant 
to  any  law.  Executive  Order, 

Presidential  proclamation,  directive,  or 
other  official  actimi  respecting  these 
individuals.  (August  10, 1988) 

(Authority:  Sec.  105,  Pub.  L.  100-383;  102 
Stat.  905) 

} 3.262  [Amended] 

5.  In  §  3.262(g)(2),  third  sentence, 
remove  the  words  "Where  eligibility  to 
pension  is  subject  to  determination 
imder  Public  I^w  86-211  (73  Stat.  432)” 
and  add,  in  their  place,  the  words  "For 
purposes  of  section  306  pension”. 

6.  In  §  3.262(h),  introducing  text, 
second  sentence,  remove  the  word 
"widow”  and  add,  in  its  place,  the 
words  "surviving  spouse”. 

7.  In  §  3.262(j)12),  first  and  second 
sentences,  remove  the  words  "imder 
Public  Law  86-211  (73  Stab  432)”  and 
"under  Public  Law  86-211”  and  add  the 
words  "section  306"  in  front  of  the 
word  "pension”  wherever  it  appears. 

8.  In  §  3.262(j)(3),  remove  the  word 
^‘protected"  in  the  paragraph  heading 
and  add,  in  its  place,  the  word  '‘old- 
law". 

9.  In  §  3.262(k)(l),  second  sentence, 
remove  the  words  "pension  purposes 
under  the  provisions  of  Public  Law  86- 
211  (73  Stat.  432)”  and  add,  in  their 
place,  the  words  "section  306  pension 
purposes”  and  revise  the  authority 
citation  to  read  "(Authority:  Sec.  306, 
Public  Law  95-588;  92  Stat.  2508)”. 

10.  In  §  3.262(k)(5)  and  (k)(6)  remove 
the  words  "Public  Law  86-211”  and 
"Public  Law  86-211  (73  Stat  432)” 
wherever  they  appear,  and  add,  in  their 
place,  the  words  "section  306  pension”. 

11.  In  §  3.262(m),  introductory  text, 
remove  the  words  "Public  Law  86-211 
(73  Stat.  432)”  and  add,  in  their  place, 
the  words  "section  306”;  in  paragraph 


(m) (l)  remove  the  word  "widow”  and 
add,  in  its  place,  the  words  "surviving 
spouse”  and  remove  the  words  "she,  as 
wife,”. 

12.  In  §  3.262(m)(2)  remove  the  word 
"widow”  wherever  it  appears  and  add, 
in  its  place,  the  words  "surviving 
spouse”:  remove  the  word  "his”  where 
it  appears,  and  add,  in  its  place,  the 
words  "the  veteran’s”:  and  remove  the 
words  "for  the  expenses  of  his”. 

13.  In  §  3.262(m)  the  authority  citation 
is  revised  to  read 

"(Authority:  Sec.  306,  Pub.  L  95-588;  92 
Stat.  2508)”. 

14.  In  §  3.262(n),  introductory  text, 
remove  the  words  "Public  Law  86-211 
(73  Stat  432)”,  and  add,  in  their  place, 
the  words  "section  306”:  in  paragraph 

(n) (l)  remove  the  words  "him”  and 
"his”,  and  add,  in  their  place,  the  words 
"the  veteran”  and  "the  veteran’s”;  in 
paragraph  (n)(2),  remove  the  words 
"wife  or  widow”  and  "her  as  wife  or 
widow”  and  add,  in  their  place,  the 
words  "spouse  or  surviving  spouse”, 
and  "the  spouse  or  surviving  spouse”, 
and  revise  the  authority  citation  to  read 

“(Authority:  Sec.  306,  Pub.  L.  95-588;  92 
Stat.  2508)”. 

15.  In  §  3.262(o)  the  authority  citation 
appearing  at  the  end  of  the  paragraph  is 
revised  to  read 

"(Authority:  38  U.S.C.  1315(f))". 

16.  In  §  3.262(p)  remove  the  words 
"the  wife  or  husbwd”  and  add,  in  their 
place,  the  words  “spouse  or  surviving 
spouse”  and  remove  the  words  “widow, 
widower”. 

§3.263  [Amended] 

17.  In  §  3.263(a)  remove  the  words 
"widow,  widower”  wherever  they 
appear  and  add,  in  their  place,  the 
words  "surviving  spouse”. 

18.  In  $  3.263  add  paragraphs  (e)  and 
(0  and  their  authority  citations  to  read 
as  follows: 

§3.263  Corpus  of  eetela;  networth. 
***** 

(e)  Agent  Orange  settlement 
payments.  There  shall  be  excluded  from 
the  corpus  of  estate  or  net  worth  of  a 
claimant  any  payment  made  from  the 
Agent  Orange  Settlement  Fund  or  any 
offier  fund  established  pursuant  to  the 
settlement  in  the  In  re  Agent  Orange 
product  liability  litigation,  M.D.L.  No. 
381  (E.D.N.Y.).  (January  1, 1989). 
(Authority:  Pub.  L  101-201, 103  Stat.  1795) 

(f)  Restitution  to  individuals  of 
Japanese  ancestry.  In  claims  for  parents’ 
death  compensation,  there  shall  be 
excluded  from  the  corpus  of  estate  or 
net  worth  of  a  claimant  any  payment 


made  as  restitution  under  Public  Law 
100-383  to  individuals  of  Japanese 
ancestry  who  were  interned,  evacuated, 
or  relocated  during  the  period  December 
7, 1941,  through  June  30, 1946,  pursuant 
to  any  law.  Executive  order.  Presidential 
proclamation,  directive,  or  other  official 
action  respecting  these  individuals. 
(August  10, 1988) 

(Authority:  Sec.  105,  Pub.  L.  100-383;  102 
Stat.  905) 

19.  In  §  3.271  paragraphs  (a)  (1) 
through  (3)  are  added,  and  paragraph  (f) 
is  amended  by  redesignating  the 
introductory  text  as  paragraph  (f)(1)  and 
adding  paragraph  (f)(2)  to  read  as 
follows: 

§3.271  Computation  of  Income. 

(a)*  *  * 

(1)  Recurring  income.  Recurring 
income  means  income  which  is  received 
or  anticipated  in  equal  amounts  and  at 
regular  intervals  (e.g.,  weekly,  monthly, 
quarterly,  etc.),  and  which  will  continue 
throughout  an  entire  12-month 
annualization  period.  The  amoimt  of 
recurring  income  for  pension  purposes 
will  be  the  amount  received  or 
anticipated  during  a  12-month 
annualization  period.  Recurring  income 
which  terminates  prior  to  being  counted 
for  at  least  one  full  12-month 
annualization  period  will  be  treated  as 
nonrecurring  income  for  computation 
purposes. 

(2)  Irregular  income.  Irregular  income 
means  income  which  is  received  or 
anticipated  during  a  12-month 
annu^zation  period,  but  which  is 
received  in  unequal  amounts  or  at 
irregular  intervals.  The  amount  of 
irregular  income  for  pension  purposes 
will  be  the  amount  received  or 
anticipated  during  a  12-month 
annualization  period  following  initial 
receipt  of  such  income. 

(3)  Nonrecurring  income. 
Nonrecurring  income  means  income 
received  or  anticipated  on  a  one-time 
basis  during  a  12-month  annualization 
period  (e.g.,  an  inheritance).  Pension 
computations  of  income  will  include 
nonrecurring  income  for  a  full  12-month 
annualization  period  following  receipt 
of  the  income. 

***** 

(f)*  *  * 

(2)  When  a  claimed  dependent  is 
shown  to  have  income  which  exceeds 
the  additional  amount  of  benefits 
payable  based  on  the  claimed 
dependency,  but  evidence  requirements 
of  §  3.204,  §  3.205,  §  3.209,  or  §  3.210 
have  not  been  met,  the  maximiun 
annual  rate  of  improved  pension  shall 
be  determined  without  consideration  of 
the  claimed  dependency.  This  amount 
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shall  be  reduced  by  an  amount  which 
includes  the  income  of  the 
imestablished  dependent.  Adjustments 
in  computation  of  the  maximum  annual 
rate  of  improved  pension  shall  occiir 
following  receipt  of  evidence  necessary 
to  establish  the  dependency. 

(Authority:  38  U.S.C.  501(a)) 

*  *  *  *  * 

20.  In  §  3.272  paragraph  (d)  and  its 
authority  citation  are  revised  and 
paragraphs  (n),  (o),  and  (p),  and  their 
authority  citations  are  added  to  read  as 
follows: 

f  3.272  Exclusions  from  Income. 

***** 

(d)  Reimbursement  for  casualty  loss. 
Reimbursement  of  any  kind  for  any 
casualty  loss.  The  amount  to  be 
excluded  is  not  to  exceed  the  greater  of 
the  fair  market  value  or  the  reasonable 
replacement  cost  of  the  property 
involved  at  the  time  immediately 
preceding  the  loss.  For  purposes  of  this 
paragraph,  the  term  "casualty  loss” 
means  the  complete  or  partial 
destruction  of  property  resulting  from 
an  identifiable  event  of  a  sudden, 
unexpected  or  imusual  nature. 

(Authority:  38  U.S.C.  1503(a)(5)) 
***** 

(n)  Survivor  benefit  annuity.  Annuity 
paid  by  the  Department  of  Defense 
tmder  the  authority  of  section  653, 
Public  Law  100-456  to  qualified 
surviving  spouses  of  veterans  who  died 
prior  to  November  1, 1953.  (September 
29, 1988) 

(Authority.  Sec.  653,  Pub.  L.  100-456;  102 
Stat.  1991) 

(o)  Agent  Orange  settlement 
payments.  Payments  received  by  any 
person  in  settlement  of  the  case  of  In  re 
Agent  Orange  product  liability  litigation 
in  the  United  States  District  Court  for 
the  Eastern  District  of  New  York  (M.D.L. 
No.  381).  (January  1, 1989) 

(Authority  Pub.  L  101-201, 103  Stat.  1795) 

(p)  Restitution  to  individuals  of 
Japanese  ancestry.  Any  payment  made 
as  restitution  under  Public  Law  100-383 
to  individuals  of  Japanese  ancestry  who 
were  interned,  evacuated,  or  relocated 
during  the  period  December  7, 1941, 
through  June  30, 1946,  pursuant  to  any 
law,  ^ecutive  order.  Presidential 
proclamation,  directive,  or  other  official 
action  respecting  these  individuals. 
(August  10, 1988) 

(Authority:  Sec.  105,  Pub.  L  100-383;  102 
Stat  905) 

21.  In  §  3.273  add  an  introductory 
text,  add  a  sentence  at  the  end  of 


paragraph  (a),  and  add  paragraph  (d)  to 
read  as  follows: 

{3.273  Rato  computation. 

The  commencement  date  of  change  in 
benefit  pa)rments  based  on  rate 
computations  tmder  the  provisions  of 
this  section  will  be  determined  under 
the  provisions  of  §  3.31  or  §  3.660. 

(a)  *  •  *  Recomputation  of  rates  due 
to  changes  in  the  maximum  annual 
pension  rate  or  rate  of  income  following 
the  initial  date  of  entitlement  are  subject 
to  the  provisions  of  paragraph  (b)  of  this 
section. 

***** 

(d)  Recurring  and  irregular  income. 
The  amount  of  recurring  and  irregular 
income  anticipated  or  received  by  a 
beneficiary  shall  be  added  to  determine 
the  beneficiary’s  annual  rate  of  income 
for  a  12-month  annualization  period 
commencing  at  the  begiiming  of  the  12- 
month  annualization,  subject  to  the 
provisions  of  §  3.660(a)(2)  of  this 
chapter. 

22.  In  §  3.273(a)  and  (b)(1)  remove  the 
words  “annual  rate  oP’. 

23.  In  §  3.273(b)(2)  remove  the  words 
"annual  rate”  and  add,  in  their  place, 
the  word  “amount”. 

24.  In  §  3.273(c)  remove  the  words 
“12-month  period”  and  add,  in  their 
place,  the  words  “12-month 
annualization  period”. 

25.  In  §  3.275  add  paragraphs  (f)  and 
(g)  and  their  authority  citations  to  read 
as  follows: 

§  3.275  Criteria  for  evaluating  net  worth. 
***** 

(f)  Agent  Orange  settlement  payments. 
There  shall  be  excluded  from  the  corpus 
of  the  estate  or  net  worth  of  a  claimant 
any  payment  made  from  the  Agent 
Orange  Settlement  Fimd  or  any  other 
fund  established  pursuant  to  the 
settlement  in  the  In  re  Agent  Orange 
product  liability  litigation,  M.D.L.  No. 
381  (E.D.N.Y.).  (January  1, 1989) 
(Authority:  Pub.  L  101-201, 103  Stat.  1795) 

(g)  Restitution  to  individuals  of 
Japanese  ancestry.  There  shall  be 
excluded  from  the  corpus  of  estate  or 
net  worth  of  a  claimant  any  payment 
made  as  restitution  under  PubUc  Law 
100-383  to  individuals  of  Japanese 
ancestry  who  were  interned,  evacuated, 
or  relocated  during  the  period  December 
7, 1941,  through  June  30, 1946,  pursuant 
to  any  law.  Executive  order.  Presidential 
proclamation,  directive,  or  other  official 
action  respecting  these  individuals. 
(August  10, 1988) 

(Authority:  Sec.  105,  Pub.  L.  100-383;  102 
Stat.  905) 


§3.277  [Amanctod] 

26.  In  §  3.277  the  authority  citation 
appearing  at  the  end  of  the  section  is 
revised  to  read  “(Authority;  38  U.S.C. 
1506)”. 

{3.660  [Amended] 

27.  In  §  3.660(a)(2)  remove  the  word 
“Contingency”  in  the  paragraph  heading 
and  add,  in  its  place,  ffie  words 
“Effective  dates”. 

28.  In  §  3.660(b),  introductory  text, 
remove  the  words  “year”,  and  “calendar 
year”  and  add,  in  their  place,  the  words 
“12-month  annualization  period”;  and 
delete  the  authority  citation  “(38  U.S.C. 
5110(h).)”  following  the  first  sentence. 

29.  In  §  3.660(b)(1)  remove  the  words 
“January  1  of  that  year”  and  add,  in 
their  place,  the  words  “the  beginning  of 
the  appropriate  12-month  aimualization 
period”;  and  add  an  authority  citation  at 
the  end  of  the  paragraph  to  read  as 
follows:  “(38  U.S.C.  5110(h))”. 

30.  In  §  3.660(b)(2)  remove  the  word 
“year”  the  first  two  times  it  appears  and 
the  words  “within  that  year”  and  add, 
in  their  place,  the  words  “12-month 
annualization  period”  and  “within  that 
period”,  respectively. 

§3.661  [Amended] 

31.  In  §  3.661,  remove  the  words 
‘‘Income  and  net  worth  questionnaires” 
in  the  section  heading  and  add,  in  their 
place,  the  words  "Eligibility  Verification 
Reports". 

32.  In  §  3.661,  paragraphs  (a)(1)  and 
(b),  heading,  remove  the  word 
“questionnaire”  wherever  it  appears 
and  add,  in  its  place,  the  word  “report”. 

33.  In  §  3.661(b)(1)  add  the  word 
“calendar”  before  the  word  “year”  each 
time  it  appears. 

34.  In  §  3.661(b)(2)  remove  the  words 
“year”  and  “income  questionnaire”, 
wherever  they  appear,  and  add,  in  their 
place,  the  words  “12-month 
annualization  period”  and  “Eligibility 
Verification  Report”,  respectively. 

(FR  Doc.  92-30077  Filed  12-14-92;  8:45  am] 
BILUNQ  CODE  t320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52  and  81 
[SC-026-5602;  FRL-4537-9] 

Approval  of  Maintenance  Plan  and 
Dealgnatlon  of  Areas  for  Air  Quality 
Planning  Purposes 

AQENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  On  July  20, 1992,  the  State  of 
South  Carolina  through  the  Department 
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of  Health  and  Environmental  Control 
(DHEC)  submitted  a  maintenance  plan 
and  a  request  to  redesignate  Cherokee 
County  to  attainment  for  ozone.  The 
State  has  met  the  requirement  for 
redesignation  contained  in  section 
107(d)(3)(E)  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA).  EPA  approves 
the  maintenance  plan  and  the 
redesignation  of  Cherokee  County, 

South  Carolina,  to  attainment  for  ozone. 
DATES:  This  action  will  be  effective  on 
February  16, 1993  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments.  If  the  effecUve  date  is 
delayed,  timely  notioe  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Copies  of  the  material 
submitted  by  South  Carolina  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 

Region  IV  Air  Programs  Brandi, 
Environmental  Protection  Agency,  345 
Courtland  Street,  Atlanta,  Gror^  30365. 

Bureau  of  Air  Quality  Control,  South 
Carolina  Department  of  Health  and 
Environmental  Control,  2600  Bull  Street, 
Columbia,  South  Carolina  29201. 

FOR  FURTHER  INFORMAHON  CONTACT: 

Scott  Miller  of  the  Re^on  IV  Air 
Programs  Branch  at  404-347-2864  and 
at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  In  a 
Federal  Register  notice  published 
November  6, 1991,  Cherokee  County 
was  designated  as  nonattainment  for 
ozone.  This  designation  became 
effective  60  days  later  on  January  6, 

1992.  On  July  20. 1992,  The  Bureau  of 
Air  Quality  Control  (BAQC)  of  the  South 
Carolina  Department  of  Health  and 
Environmental  Control  (DHEC) 
submitted  a  request  for  Cherokee 
Coimty  to  be  redesignated  to  attainment 
for  ozone.  This  request  was  based  on 
three  years  (1989, 1990,  and  1991)  of 
quality  assured  monitoring  data  which 
showed  that  Cherokee  County  had  not 
violated  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone. 
The  State  of  South  Carolina  has  met  all 
of  the  CAA  requirements  for 
redesignation  pursuant  to  section 
107(d)(3)(E).  The  requirements  of 
section  107(d)(3)(E)  are  as  follows: 

Section  107(d)(3)(E)(i}  The 
Administrator  Has  Determined  That  the 
Area  Has  Attained  the  National 
Ambient  Air  Quality  Standard 
South  Carolina  submitted  air  quality 
data  showing  that  Cherokee  County  has 
attained  the  ozone  NAAQS  for  ozone  for 
the  three  year  period,  1989-1991. 

During  that  period,  there  were  no 
exceedances,  and  hence,  no  violations 
of  the  ozone  standeud. 


Section  107(d)(3)(E)(ii)  The 
Administrator  Has  Fully  Approved  the 
Applicable  Implementation  Plan  for  the 
Aroa  Under  Section  110(k} 

Prior  to  the  enactment  of  the  Clean 
Air  Act  Amendments  of  1990,  Public 
Law  101-549,  Cherokee  County  was  a 
designated  attainment  area  and  had  a 
fully  approved  attainment  area  SIP.  40 
CFR  52.2120.  As  stated  below,  by  this 
action  today,  EPA  is  approving 
Cherokee  County's  maintenance  plan 
and  has  found  that  Cherokee  County  has 
met  all  of  the  applicable  requirements 
imder  Section  110  and  part  D.  Based  on 
this,  EPA  believes  that  Cherokee  County 
has  a  fully  approved  SIP  under  section 
llO(k)  of  the  Act. 

Section  107(d)(3)(iii)  The 
Administrator  Determines  That  the 
Improvement  in  Air  Quality  is  Due  to 
Permanent  and  Enforceable  Reductions 
in  Emissions  Resulting  From 
Implementation  of  the  Applicable 
Implementation  Plan  and  Applicable 
Federal  Air  Pollutant  Control 
Regulations  and  Other  Permanent  and 
Enforceable  Reductions 

The  Federal  Motor  Vehicle  Control 
Program  (FMVCP)  requirements  for 
lower  tail  pipe  standiuds  have  reduced 
emissions  in  Cherokee  County.  In 
addition,  the  Federal  requirements  to 
reduce  the  Reid  Vapor  Fissure  (RVP)  of 
gasoline  to  9.5  psi  went  into  effect  in 
Cherokee  County  during  the  Summer  of 
1989.  The  air  quality  data  showing 
attainment  of  ^e  standard  is  for  the 
time  period,  1989-1991,  when  this 
requirement  was  in  effect  As  required 
for  nonattainment  areas  in  the 
Southeast,  an  RVP  of  7.8  psi  went  into 
effect  on  June  1, 1992,  in  Cherokee 
County.  This  is  discussed  further  under 
the  section  on  maintenance  plans. 
Therefore,  permanent  enforceable  VOC 
emissions  reductions  have  been 
obtained  through  State  and  Federal 
control  programs. 

Section  107(d)(3)(E)(iv)  The 
Administrator  Has  Fully  Approved  a 
Maintenance  Plan  for  the  Area  as 
Meeting  the  Requirements  of  Section 
175 A 

South  Carolina  has  submitted  a 
maintenance  plan  as  required  in  section 
175A  of  the  Act.  The  maintenance  plan 
includes  a  requirement  to  assess  growth 
factors  on  a  triennial  basis  with  the 
contingency  to  assess  on  a  yearly  basis 
if  the  projection  inventory  is  exceeded 
by  10%  or  more.  The  projection 
inventory  reflects  the  allowable 
.  emission  rate  and  the  expected  actual 
production  or  activity  level.  The  plan 
contains  a  contingency  to  implement 


additional  control  measures  such  as 
Control  Technique  Guideline  (CTG) 
categories  within  nine  (9)  months 
should  the  area  violate  the  ozone 
NAAQS.  The  plan  also  relies  on  a  RVP 
of  9.0  psi.  A  RVP  of  7.8  psi — a  more 
stringent  standard — went  into  effect  for 
Chei^ee  County  on  June  1, 1992. 
However,  since  Cherokee  has 
demonstrated  that  it  can  maintain  the 
standard  using  the  less  stringent  RVP  of 
9.0,  EPA  believes  that  the  maintenance 
plan  may  be  approved.  Therefore,  based 
on  the  maintenance  demonstration,  EPA 
plans  to  propose  approval  of  the  9.0  psi 
RVP  in  the  near  future.  Until  such 
approval  the  7.8  psi  RVP  will  remain  in 
place  during  the  applicable  months.  In 
addition.  South  Choline  has  committed 
to  keep  it’s  monitoring  efforts  in 
Cherokee  Coimty  at  the  Cowpens 
National  Park  intact  after  redesignation. 
Therefore,  EPA  is  approving  the 
maintenance  plan. 

Section  107(dX3)(EXv)  The  State 
Containing  Such  Ai^  Has  Met  All 
Requirements  Applicable  to  the  Area 
Under  Section  110  and  Part  D 

Prior  to  the  CAA,  all  of  South 
Carolina  including  Qierokee  County, 
was  designated  as  attainment  and  was 
not  subject  to  any  requirements  of  the 
CAA  to  date.  Since  its  designation  as 
nonattainment  under  the  amended  Act, 
none  of  the  requirements  under  section 
182(a)  have  become  applicable.  Also, 
the  State  agrees  to  meet  conformity 
requirements  of  section  176(cK4)  once 
EPA  guidance  is  issued.  In  addition,  a 
PSD  program  exists  and  will  apply  in 
Cherokee  County  upon  redesignation  to 
attainment.  ’Dierefore,  the  State  has 
complied  with  all  requirements  of 
section  110  and  part  D  of  the  Act.  In 
addition.  South  Carolina  has  taken  an 
extra  step  beyond  section  110  and  part 
D  by  implementing  RACT  fixups 
statewide  even  though  RACT  is  not 
required  for  South  C^lina.  Therefore, 
EPA  believes  that  the  State  has  met  all 
applicable  requirements  of  section  110 
and  Part  D  of  the  Act. 

Final  Action 

EPA  is  today  redesignating  Cherokee 
County  to  attainment  for  ozone.  This 
action  is  being  taken  without  prior 
proposal  because  the  changes  are 
noncontroversial  and  EPA  anticipates 
no  significant  comments  on  them.  The 
public  should  be  advised  that  this 
action  will  be  effective  60  days  horn  the 
date  of  this  Federal  Register  notice. 
However,  if  notice  is  received  witlun  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
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effective  date.  One  notice  will  withdraw 
the  final  action  and  another  will  begin 
a  new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 
a  comment  period. 

For  further  information,  the  reader 
may  consult  a  Technical  Support 
Document  which  contains  a  detailed 
review  of  the  material  submitted.  This  is 
available  at  the  EPA  address  given 
previously.  Interested  persons  are 
invited  to  submit  comments  on  this 
proposed  approval.  EPA  will  consider 
all  comments  received  within  thirty 
days  of  the  publication  of  this  notice. 

Under  5  U.S.C.  605(b),  the 
Administrator  certifies  that  SIP 
approvals  under  sections  107, 110, 172 
of  the  Clean  Air  Act  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Redesignations,  therefore,  do  not  add 
any  additional  requirements  for  small 
entities.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  imder  the 
Clean  Air  Act,  preparation  of  a 
flexibility  analysis  for  a  SIP  approval 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  the 
State  actions.  The  Clean  Air  Act  forbids 
EPA  to  base  it*s  actions  concerning  SIPs 
on  such  grounds. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  16, 1993.  T^s  action 
shall  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).)  The  Office  of 
Management  and  Budget  has  exempted 
this  rule  from  the  requirements  of 
section  3  of  Executive  Order  12291. 

Nothing  in  this  action  ^all  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  redesignation  of  any 
nonattainment  area.  Each  request  for 
redesignation  of  any  nonattainment  area 


shall  be  considered  separately  in  light  of 
specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  smdl  entities.  S  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not  for  profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

List  of  Subjects 
40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  October  28, 1992. 

Patrick  M.  Tobin, 

Acting  Reponal  Administrator. 

Chapter  I,  Title  40  of  the  Code  of 
Federal  Regulations  is  to  be  amended  as 
follows: 

PART  52HAMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  PP— South  Carolina 

2.  Section  52.2120  is  amended  by 
adding  paragraph  (c)(36)  to  read  as 
follows: 


f  52.2120  Mwttlficatlon  of  plan. 

*  *  *  *  .  • 

(c)*  *  * 

(36)  The  maiqtenance  plan  for 
Cherokee  Coimty  submitted  by  the 
South  Carolina  Department  of  Health 
and  Environmental  Control  on  July  20, 
1992,  as  part  of  the  South  Carolina  SIP. 

(i)  Incorporation  by  reference. 

(A)  Cherokee  County  Ozone 
Attainment  Demonstration  and  Ten 
Year  Maintenance  Plan  effective  June 
11, 1992. 

(B)  Emissions  Inventory  Projections 
for  Cherokee  County  effo^ve  June  11, 
1992. 

(ii)  Other  material. 

(A)  July  20, 1992  letter  from  the 
Department  of  Health  and 
Environmental  Control.  Ten  Year 
Maintenance  Plan  effective  Jime  11, 
1992. 

(B)  Emission  Inventory  Projections  for 
Cherokee  Coimty  efiective  June  11, 

1992. 

(iii)  Other  material. 

(A)  July  20, 1992  letter  from  the 
Department  of  Hemth  and 
Environmental  Control. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  81.341  is  amended  by 
revising  the  attainment  status 
designation  table  for  Ozone  to  read  as 
follows: 

§61.341  South  Carolina. 
***** 

South  Carolina— Ozone  (O3). 


Designatad  area 

Date* 

Statawrida . 

February  16, 1993 

AtibaviHa  Cnunly . 

Aikan  County  . 

AUartdala  County  . . 

Andaraon  County . 

Bamberg  Courrty . . 

BarmmH  County  . 

Beaufort  County . 

Beilcaley  County  . 

Calhoun  County . 

Chaileston  County . 

Chetokae  County' . 

Cheater  County . 

Chesterfield  Cwnly  . . 

Clarendon  County . 

CoHeion  County . 

Dailingion  County . . 

Dillon  County . . . 
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Dorchester  County . 

Edgefield  County . 

FairfMd  County . 

Florence  County . 

Georgetown  Coiurtty . . . 

QreenvUte  County . 

Greenwood  County _ 

Hampton  County . 

HonyCounty . 

JasperCounty _ 

Kershaw  Cou^ . . . . 

Lancaster  Courtly _ 

Laurens  County . 

Lee  County . 

Latdngton  County . . . 

Manon  Courtly . . . 

Maitxtro  County . 

MoComtick  County _ _ 

NeaAteny  County _ 

Oconee  County . . . 

Orangeburg  County . . 

Pickens  County _ 

Richland  County _ _ 

Saloda  County . 

Spartanburg  County . . 

Sumter  County . 

Urtlon  County . 

WHIIamsburg  County . . . . 

York  County . 


'  This  dsts  It  Nowsmbtr  IS,  1000,  uttittt  olhsrwltt  nottd. 


[FR  Doc  92-30425  Piled  12-14-92;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
[Docket  No.  FEMA-7056] 

Changes  in  Rood  Elevation 
Determinations 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 

ACIION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
commxmities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
ter^ical  data.  New  flood  insurance 
premium  rates  will  be  calculated  firom 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  commtmity. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  conmumity  that  the 
Acministrator  reconsider  the  (Ganges. 


The  modified  elevations  may  be 
changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  commtmity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  follovdng  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Locke,  Chief,  Risk  Studies 
Division,  Federal  Instirance 
Administration,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2766. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  flood  elevation 
determinations  are  available  for 
inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968, 42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  ntunber  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 


floodplain  management  meastires  that 
the  commimity  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
fi’om  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
has  determined  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 

42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
National  Flood  Insmrance  Program.  No 
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regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  February  17, 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 


Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 


PART  65-{AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  etseq.; 
Reorganization  Plan  No.  3  of  1078,  3  CFR, 
1978  Comp.,  p.  329;  B.0. 12127, 44  FR 19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4  [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of 
newspaperwners  no¬ 
tice  was  published 

Chief  executive  officer  of  oomrTHinity 

Effective  date  of 
modification 

Community 

No. 

CalHofnia;  San  Diego . 

Umncoiporated  Areas  . 

Nov.  23, 1992,  Nov. 

30. 1992,  San  Diego 
Union  Tribune. 

The  Honorable  George  F.  Bailey,  Chairman, 
San  Diego  County  Board  of  Supervisors. 
1600  Pacific  Highway,  San  Diego,  California 
92101. 

Nov.  16. 1992  _ 

060284 

Cokxado:  Bouldar . 

City  of  Longmont . 

Dec.  9, 1992,  Dec.  16, 
1992,  Longmont 

Daily  Timea 

The  Honorable  Fred  WHson,  Mayor,  City  of 
LongrTKKit,  Civic  Center  Complex,  406  Third 
Avenue,  Longmont  Colorado  80501. 

Nov.  23,  1992  _ 

060027 

Florida:  Sarasota  . 

City  of  Sarasota  . 

Sapl  15, 1992,  Sept. 

22, 1992,  Sarasota 
Herald-Tt^une. 

The  Honorable  Jack  Gurney,  Mayor  of  the  City 
of  Sarasota,  P.O.  Box  1058,  Sarasota,  FL 
34230. 

Aug.  25, 1992  _ 

125150  B 

Texas:  Tarrant  . 

City  of  Benbrook  . 

Nov.  19, 1992,  Nov. 

26. 1992,  The 
Benbrook  Nevifs. 

The  Honorable  Jerry  Dunn,  Mayor,  City  of 
Benbrook,  911  Winscott  Road,  P.O.  Box 
26569,  Benbrook,  Texas  76126. 

OcL  27, 1992 _ 

480588 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance”) 

Issued;  December  7, 1992. 

CM.  "Bud”  Schauerte, 

Administrator,  Federal  Insurance 
Administration. 

IFR  Doc.  92-30264  Filed  12-14-92;  8:45  am] 
BILLING  cooe  47ia-09-M 


44  CFR  Part  65 

Changed  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 

ACTION:  Final  rule. 

SUMMARY:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood'elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  C3iief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 


FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Locke,  Chief,  Risk  Studies 
Division.  Federal  Insurance 
Administration.  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2766. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
gives  notice  of  the  final  determinations 
of  modified  base  flood  elevations  for 
each  community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication,  llie  Administrator  has 
resolved  any  appeals  resulting  from  this 
notification. 

The  modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  notice.  However,  this 
rule  includes  the  address  of  the  Chief 
Executive  Officer  of  the  commimiiy 
where  the  modified  base  flood  elevation 
determinations  are  available  for 
infection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968, 42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 


the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  tne  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 
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Regulatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
has  determined  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
National  Flood  Instance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  imder 
Executive  Order  12291,  February  17, 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 


Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows; 


PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.\ 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127, 44  FR 19367 
3  CFR,  1979  Comp.,  p.  376. 

f65.4  [Amandin 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows; 


State  and  county 

Location 

Date  and  name  of 
newspaper  where  notice 
was  published 

Chief  executive  officer  of  community 

Effective  date 
of  modification 

Community 

No. 

Aikansas:  Benton  (FEMA 
Docket  No.  7038). 

California: 

City  of  Centerton . 

Oct.  28,  1991,  Nov.  4, 
1991,  The  Daily 
Reco^. 

The  Horwrable  Sherman  Kinyon,  Mayor  of  the 
City  of  Centerton,  Benton  County,  P.O.  Box 
208,  Centerton,  Arkansas  72719. 

Oct.  18.  1991  .. 

050399 

Mendocino . 

Unincorporated  areas 
(Docket  No.  7052). 

Sept.  4,  1992,  Sept.  11, 
1992,  Uklah  Dally 
Journal. 

The  Honorable  Liz  Henry,  Chairperson, 
Mendocino  County  Board  of  Supen4sors, 
Clerk  of  the  Board,  Courthouse,  Ukiah,  CaH- 
fomia  95482. 

Aug.  25, 1992  . 

060183 

Riverside . 

City  of  Palm  Springs 
(Docket  No.  7052). 

Aug.  20,  1992,  Aug.  27, 
1992,  The  Desert  Sun. 

The  Horrorable  Lloyd  Maryanov,  Mayor,  City  of 
Palm  Springs,  P.O.  Box  2743,  Palm  Springs. 
Califomia  92263. 

July  30, 1992  .. 

060257 

Sacramento . 

Unirxxirporated  areas 
(Docket  No.  7051). 

Aug.  28,  1992,  Sept.  4,' 
1992,  Sacramento 
Bee. 

Douglas  M.  Fraleigh,  Director,  Sacramento 
County  Department  of  Public  Works,  627  Sev¬ 
enth  Street,  Room  304,  Sacramento,  Califor¬ 
nia  95814. 

Aug.  7. 1992  ... 

060262 

Sacramento . 

Unincorporated  areas 
(Docket  No.  7052). 

Aug.  19,  1992,  Aug.  26, 
1992,  The  Sac¬ 
ramento  Bee. 

Douglas  M.  Fraleigh,  Director,  Sacramento 
County  Department  of  Public  Works,  827  Sev¬ 
er^  Street,  Room  304,  Sacramento,  Califor¬ 
nia  95814. 

Aug.  10,  1992  . 

060262 

San  Bernardino  . 

City  of  Loma  Linda 
(Docket  No.  7049). 

Aug.  20,  1992,  Aug.  27, 
1992,  San  Bernardino 
County  Sun. 

The  Honorable  Robed  Christman,  Mayor,  City  of 
Loma  Linda,  25541  Barton  Road,  Loma  Linda, 
Califomia  92354. 

July  16,  1992  .. 

065042 

Louisiana:  Plaquemines 

Parish  (FEMA  Docket  No. 
7043). 

Unincorporated  areas  ... 

May  1,  1992,  May  8, 
1992,  Plaquemines 
Gazette. 

The  Honorable  Luke  A.  Petrovich,  Parish  Presi¬ 
ded,  Plaquemines  Parish  Government,  P.O. 
Box  829,  Pod  Sulphur,  Louisiana  70063. 

April  9, 1992  ... 

220139 

B&C 

Ohio;  Medina  (FEMA  Dock¬ 
et  No.  7044). 

Texas: 

City  of  Brunswick . 

May  14,  1992,  May  21, 
1992,  Brunswick  Sun 
Times. 

The  Honorable  Judith  A.  Beadell-Rapp,  Mayor 
of  the  City  of  Bmnswlck.  Medina  County, 
4095  Center  Road,  Brunswick,  Ohio  44212. 

May  5, 1992  ... 

390380B 

Tarrant . 

City  of  Colleyville  (Dock¬ 
et  No.  7052). 

Sept.  3,  1992,  Sept.  10, 
1992,  Colleyville 

News  and  Times. 

The  Honorable  Richard  Newton,  Mayor,  City  of 
Ck)lleyvillo,  P.O.  Box  185,  Colleyville,  Texas 
76034. 

Aug.  3. 1992  ... 

480590 

Dallas . 

City  of  Coppell  (Docket 
No.  7051). 

Aug.  21,  1992,  Aug.  28, 
1992,  The  Citizen’s 
Advocate. 

The  Honorable  Mark  Wolfe,  Mayor.  City  of 
Coppell,  P.O.  Box  478,  255  Parkway  Boule¬ 
vard,  Coppell,  Texas  75019. 

Aug.  10,  1992  . 

480170 

Bexar  (FEMA  Docket 
No.  7044). 

City  of  San  Antonio . 

May  6,  1992,  May  13, 
1992,  San  Antonio 
Light. 

The  Honorable  Nelson  Woiff,  Mayor  of  the  City 
of  San  Antonio,  P.O.  Box  639966,  San  Anto¬ 
nio.  Texas  78283-^966. 

April  29,  1992  . 

480045  B 

Virginia:  Independent  City 
(FEMA  Docket  No.  7043). 

City  of  Harrisonburg . 

Feb.  27,  1992,  March  5. 
1992,  Dally  News 
Record. 

Roger  0.  Baker,  Acting  Manager  of  the  City  of 
Harrisonburg,  345  South  Main  Street, 
Harrisonburg,  Virginia  22801. 

Feb.  19, 1992  . 

510076  B 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.”) 

Issued;  December  7, 1992. 

C  M.  "Bud"  Schauerte, 

Administrator,  Federal  Insurance 
Administration. 

[FR  Doc.  92-30265  Filed  12-14-92;  8:45  am] 
BIUINQ  CODE 


44  CFR  Part  67 

Final  Rood  Elevation  Determinations 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 

ACTION:  Final  rule. 

summary:  Base  (100-year)  flood 
elevations  and  modified  base  (100-year) 


flood  elevations  are  made  final  for  the 
commtmities  listed  below. 

The  base  (100-year)  flood  elevations 
and  modified  base  flood  elevations  are 
the  basis  for  the  floodplain  management 
measures  that  each  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
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participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
ihodifled  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Locke,  Chief,  Risk  Studies 
Division.  Federal  Insurance 
Administration,  500  C  Street,  SW., 
Washington.  DC  20472,  (202)  646-2766. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  gives  notice  of  the 
final  determinations  of  base  flood 
elevations  and  modified  base  flood 
elevations  for  each  community  listed. 
The  pro{K>sed  base  flood  elevations  and 
proposed  modified  base  flood  elevations 
were  published  in  newspapers  of  local 
circulation  and  an  opportunity  for  the 
community  or  individuals  to  appeal  the 
proposed  determinations  to  or  through 
the  community  was  provided  for  a 
period  of  ninety  (90)  days.  The 
proposed  base  flood  elevations  and 
proposed  modified  base  flood  elevations 
were  also  published  in  the  Federal 
Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

National  Environmental  Policy  Act 


Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  February  17, 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procediire.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127, 44  FR 19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.1{  [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


•Depth  In 
leet  above 


Source'ol  flooding  and  location 


pround. 

'Elavatlon 


In  feel 
(NGVD) 


Itapa  m*  avaHabta  for  ravlaw  at  Chy  Hal.  105 
Soulhaaal  Front  Street,  Walnul  RIdga.  Arttan- 

•aa. 


KANSAS 


Shaamaa  County  (Unincorporalad  Araaa) 
(FEMA  Oochal  No.  7060) 


ShanKe  Croek 

Juat  upstream  of  SW  97lh  Stiaal _ _ 

Just  downstream  of  Uriah  Road  ......_ . . 

Juat  upstream  of  Urtsh  Road _ 

Just  downstream  of  SW  68ih  Stieal _ _ 

Juat  upstream  of  OOlh  Street . . . 

Just  downstream  of  SW  Slat  Sliest 
Maps  available  lor  Inapactlon  at  the  County 
Engineer'a  Office.  3137  SE  29th  Street.  To¬ 
peka.  Kansas. 


MAINE 


Pfttston  (Town),  Karmaboc  County  (FEMA 
Dochat  Na  7040) 

Eastern  fl/ver 

At  downstream  corporate  Nmlts  . . 

Approximately  80  leal  above  State  Route  194 
Ma|M  available  lor  InapacUon  at  the  Town  Of¬ 
fice,  State  Route  126,  Gardiner,  Maine. 


•967 

•1018 

•1024 

•1041 

•1049 

•1081 


•13 

•103 


Robbfnaton  (Town),  Washington  County 
(FEMA  Dockat  Na  7046) 

Sr.  Croix  River: 

At  Bunker  Point . 

Shoreline  at  southern  moat  corporate  Nmlta _ 

Boyden  Lake:  Entire  shoreline  wNhln  commu- 

lilty  . . . 

Mapa  avallabla  for  Inapactlon  at  the 
Robbinston  Town  HalL  Ridge  Road. 
Robbinston,  Maine. 


MASSACHUSETTS 


Abington  (Tovm),  Plymouth  Couiity  (FEMA 
Docket  No.  7040) 

Stream  River 

Approximately  140  feet  downstream  of  Walnut 

Street  . 

Approximately  100  feel  upstream  of  upstream 

crossing  of  Ashland  Street  . 

Mapa  avaUabla  tor  Inspection  at  the  Abington 
Town  HaH,  33  Randolph  Street,  Abington, 
Massachusetts. 


•17 

•25 

•79 


•80 


•127 


This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
has  determined  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 

42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 


•Depth  In 
feel  above 


Source  of  flooding  and  location 


ground. 
•Elevation 
In  feel 
(NGVD) 


ARKANSAS 


Walnul  RIdga  (city),  Lawrence  County  (FEMA 
DockM  No.  7050) 


outage  Creek: 

Approximately  6250  leet  downstream  of  West 

Free  Street . 

Approximately  2,400  feel  upstream  of  U.S. 

Highway  67 . ^ 

Highlartd  Creek  North: 

Entire  reach  between  Northwest  Front  Street 

and  VHtage  Creek . 

Highland  Creek  South: 

Appronmaiely  120  feet  upstream  of  U.S. 

Highway  412 . . . . 

Just  dowripream  of  Northeast  Front  Street ..... 


•262 

•267 


•266 


•267 

•268 


Mtddlefietd  (Town),  Hampshire  County  (FEMA 
Docket  No.  7040) 

Middle  Branch  Westlield  River 

At  the  downstream  County  boundary _ 

At  the  upstream  corporate  limits . 

West  Branch  Westfield  River 

At  the  downstream  County  boundary  . . 

Approximately  820  feet  upstream  of  CONRAIL 
Mapa  available  for  Inspection  at  the  Middle- 
fietd  Town  HaM.  Sk^  TraL  MIddlefield, 
Massachusetts. 


North  Arklover  (Town),  Essex  County  (FEMA 
Docket  Na  7037) 


MosguHo  Brook 

ApproxImMefy  .6  mile  downstream  of  Boxiord 

^reet  . 

Approximately  65  feel  upstream  of  ChestntA 

Street  . 

Boston  Brook 


•778 

■1.010 

•732 

•746 


-114 

•236 
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I 


i 


I 

I 

I 
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•Oaplh  in 
teet  above 


Source  of  flooding  end  location 


around. 

Elevation 

mfeot 

(NOVO) 


At  downatream  corporate  RmRa . . 

Approidinataly  .7  mHe  upetreom  of  Havddna 
Lone . 


*107 


Half.  120  Main  Street,  North  Andover,  Moasa- 
ehueetta. 


PapperaN  (Toem),  Mfddlaeea  County  (FEMA 
Doclial  No.  7040) 


Vamutn  SrtxA: 

At  conlluanoe  with  Naahua  River . 

ApproKlmalafy  66  feel  upatieam  of  HoWa 

Street  . — . — . 

Greene  Brook; 

At  confluence  wHh  Vomum  Brook  . . - . 

Approximately  140  feat  upatraam  of  Elm 

Street . . . — 

Mapo  eveflable  tor  Inapeetfon  at  the  Papperalt 
Town  Office,  1  Mein  Street,  Papparefl,  Maaaa- 
ehueetta. 


•IK. 


*241 

•233 


•25S. 


MICHIOAN 


Evart  (CRy),  Oocaofa  County  (FEMA  Docka* 
Na7046) 


TwinCrMt 

At  mouth . . . - . . . 

About  1050  feel  upatraam  of  Ftllh  Street  — 
Muaktgon  Afwar 

At  Main  Street . . . 

About  2000  feat  upatraam  of  Main  Street - 

Mape  available  tor  Inepecllon  at  the  City  Man- 
agefa  Olfioa,  CKy  Hall,  101  North  Main  Street, 
Evart,  Michigan. 


*092 

■1012 

*002 

*003 


MISSOURI 


Source  of  floodkig  and  location 


Mountain  Brook  Baaantoln  Entire  ahoraNne  with¬ 
in  community . 

Contoooook  Pk<tar. 

At  downotream  ooiporale  limlla - - 

At  Contoooook  Lake  Dam - 

Mountain  Brook: 

At  Qilmore  Pond  Road . 

Approximately  100  feat  upatieam  of  State 

Route  124 . . . . . . 

MaadBrook 

At  oonfluanoe  wNh  Moulain  Brook . . 

Approalmataly  100  feat  upatraam  ol  State 

Route  124 . 

Black  Heaervok  OuUat  Strmm: 

Approxknatefy  SO  feet  dovmatream  at 

Contoooook  Road  Bridge  . 

Approximately  36  leal  upatraam  of  Black  Ree- 

ervoir  Dam  . . . 

Mopa  available  tor  Inapaciton  at  the  Jeffrey 
Town  HaH,  60  Main  Street,  Jeffrey,  New 
Hampohire  03452. 


aoepth  in 
feet  above 
ground. 
•Elevation 
in  faM 
(NQVD) 


•1,010 

*862 

•1,013 

•1,022 

*1,063 

*1,030 

•1,000 


1,013 

*1,067 


Waara  (Town),  Hinaborough  County  (FEMA 
Docket  No,  7050) 


Phcalaquoo  River 
At  downstream  corporate  Kmils 
Approximately  100  leal  upatraam  of  Raeervoir 

Road . . 

Waara  Reservoir  Entiro  ahorellna  within  com¬ 
munity  . — 

Hopkkiton-Evaralt  Reservoir  Entiro  shoreline 

within  community . 

Daniaia  Laka:  Entire  shoreline  within  community 
Mope  avallabla  tor  Inapactlon  at  the  Waere 
Town  Office,  15  Flanders  Memorial  Drive, 
Weare,  Now  Hampshire  03261. 


*302 

*623 

*657 

•416 

*377 


Wabater  (Town),  Merrimack  County  (FEMA 
Docket  Na  7060) 


Janninoa  (City),  St  Loula  County  (FEMA 
Docket  Na  7060) 


MaUnaCraak: 

About  1,650  feet  downatroom  of  Halls  Ferry 

Hoad . 

About  1,225  feel  downstream  of  Lucaa-Hunt 

Road  . 

About  740  feet  upstream  of  Lucas-HurM  Road 
Mapo  ovalloblo  tor  Inapactlon  at  the  City  HoH, 
Buildino  Department,  2120  Hord  Avenue,  Jen- 
nlnoa,  Mlasouri 


*449 

*454 

*466 


Btackwafer  River 

At  the  downstream  corporate  limits - - — 

/^proximotely  1.7  miles  upstream  of  Clothea 

pm  Road  . — 

Maps  available  tor  loapectlon  at  the  Town 
Clark's  Office,  R.F.D.  as.  Box  325,  Webstar. 
New  Hampshire. 


NEW  YORK 


*360 

*472 


Bainbridge  (Village),  Chenango  County  (FEMaI 
Docket  Na  70M)  I 


St  Louie  County  (Unincorporated  Aroaa) 
(FEMA  Docket  No.  7053) 

Malina  Ctaak: 

About  0.80  mHe  downstream  of  Halls  Ferry 

Road  . 

About  0.40  mile  upstream  of  Glenn  Owen 

Drive . 

Black  Jack  Craek 

At  mouth . 

Just  downstream  of  PershaU  Road . . . 

Just  upstream  of  Dunn  Rood  . . — 

Just  downstream  of  Redman  Avenue . . 

DeHwood  Ctaak: 

At  moufli . - 

About  1,870  feet  upatraam  of  Clairmont  Drive 
HaHa  Parry  Ctaak: 

At  mouth . 

Just  downstream  of  Old  HaMs  Ferry  Road . 

Mape  avallabla  tor  Inapacilon  at  the  Depart¬ 
ment  of  Plorvimg,  41  South  Central  Avertue, 
Clayton,  MIsaouri 


NEW  HAMPSHIRE 


JoHrey  (Team),  CtieaWre  County  (FEMA 
Docket  Na  7040) 


Contoooook  Laka:  Entire  shoreline  wilhm  com- 


SusQuahanna  Rkran 

At  downstream  corporate  Hmlts  . — . 

At  upstream  corporate  llmils  , — . . 

Mape  avallabla  tor  biapacdon  at  the  Bam- 
bridge  ViHags  Offlcas,  33  West  Mom  SiroeL 
Bainbridge,  New  York. 


*46«. 


*446 

*47! 

*492 

*49! 

*460 

*487 


*471 

*474 


Champion  (Town),  Jefferson  County  (FEMA 
Docket  No.  70SC) 

Black  RVar 

Approximately  200  feet  downatraem  of 

Deferiel  Dam . . . 

At  corporate  limits  with  Village  of  Vliost 

Carthage . . . 

Mope  avallabla  tor  bispactton  si  the  Champion 
Town  Clerk's  Offica,  7  North  Mam  Street 
West  Carthage.  New  York  13619. 


Milton  (Town),  Saratoga  County  (FEMA  Dochstl 
Na7060) 


*1,013  I 


Glomgaa  Craak 

At  the  confluence  with  Kayaderosseros  Creek 

(upper  reach) . . . - . . 

Approximately  0.2  mile  upstream  of  Privata 
Dam  . 


•sec 

*962 


•651 

*686 


*369 

*43t 


Source  of  flooding  and  location 


•Depth  m 
leel  above 


ground. 

•Elevation 


Kayadaroaaaraa  Craak  (kmar  raach): 
ftoproxknately  0.2  mile  downstream  of  Data¬ 
ware  and  Hudson  Railroad  Bridge _ 

Approximately  0.3  milo  upstream  of  Delaware 

and  Hudson  Railroad  Bridge _ 

Kayadaroaaaraa  Craak  (uppar  raach): 

At  the  dovmatream  corpse  Kmils  . 

Approxlmatoty  200  feet  upstream  of  corporate 

Hmita . 

Mape  avelleble  tor  tnepedlon  at  the  MWon 
Town  Hal,  Building  Deportment  503  Quyaar 
Road.  Balaton  Spa.  New  York. 


OHIO 


Avon  (CHy),  Lorain  County  (FEMA  Docket  No. 
7042) 


(NGVO) 


*228 

*232 

*269 

•523 


MBa  Craak 

At  mouth . . .  *691 

Just  downstream  of  Mills  Road . . —  *703 


Schwarts  Dkch: 

At  mouth . - . 

About  2450  leel  upstream  of  WHilams  Court ... 
Frartch  Craak 

Just  downstream  of  State  Routs  83  . . 

Just  downstream  of  Mills  Road . 

Mape  ovaUeblo  tor  Inapacilon  at  the  City  HaK, 
36774  Detroit  Road,  Avon,  Ohio. 


OKLAHOMA 


Noble  County  (Unincorporalad  Areaa)  (FEMA 
Docket  Na  7038) 


*688 

•688 

*695 


Dry  Craak 

At  county  boundary . 

Approximately  1.3  mllee  upstream  of  county 

bourrdary . 

North  StilNraiaf  Craak 

At  country  boundary . 

Approximately  500  feat  upetreom  of  oounly 

boundary . . 

Mope  avaliabla  tor  Inepactlon  at  the  Noble 
County  Courthouse,  Pe^,  Oklahoma. 


*915 

*932 

*905 

*906 


Nowata  (CHy),  Nowata  County  (FEMA  Dochal 
No.  7063) 


MIsjfem  Branch  Craak 

Approximately  1,000  feet  downstream  of 
Choctaw  Avenue,  at  the  corporate  Nmite  — 
Approximately  300  feel  upstream  of  U.S. 

Route  189 . 

At  Clrerokae  Avenue . 

At  Elm  Street . 

Just  upstream  of  Maple  Street . . . 

Goff  Couraa  Tributary: 

At  the  confluence  with  Western  Branch  Creek 

At  Pecan  Street . 

Approximately  250  feel  upstream  of  Hickory 

Street  . . 

Sanaca  Straat  Tributary: 

At  the  confluence  with  Western  Branch  Creek 

Just  upstream  Of  Seneca  Street  — . . 

Southmat  Tributary: 

Just  downstream  of  Qalsr  Street - 

Approximately  2.000  feel  upstream  of  Oolor 

Street  . 

Mope  wo  avaHablo  for  review  at  City  Hall.  701 
East  Modoc  Street,  Nowata,  Oklahoma. 


PENNSYLVANIA 


Muitcy  (Borough),  Lycoming  County  (FEMA 
Docket  Na  7048) 


*677 

*683 

*686 

•689 

*893 

*691 

*701 

•706 

*692 

*694 

*686 

*695 


MIssf  Branch  Suaquahanna  River 
Approxtmolely  550  leel  upetreom  of  Stole 

Route  405  .  *504 

Approximately  100  feel  upstream  of  Stale 

Route  406  . . - . .  *604 

GladaRun: 
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Sourm  ol  floodkig  and  loeatlon 

aoapihin 

Nalabova 

ground. 
•ENvation 
In  (aal 
(NGVD) 

At  oonflutno*  with  W.  Branch  Suaquahanna 

*504 

At  downtlfMtfi)  tida  of  Ponn  StfMt . . . 

Map#  avaNibla  Iqf  Inapadloii  at  Bia  Muncy 
Town  Offloa.  14  North  Waahington  Strait, 
Muncy,  Parmaj^iranta. 

*506 

SprtnQflaM  (Toaaiahlp)*  MonlQOiiiary  County 
(FEMA  OodNl  Na  7046) 

Sandy  Run: 

AppfQxknxNly  100  NW  dowrwtrMm  at  Vakay 

*178 

AppraxknxMly  125  iMl  upxtfMm  ol  flw  up- 

*164 

Wkaahkkon  Qaak 

*140 

*141 

Mapa  auaUabN  lof  InapacBott  al  lha  Spring 
flaM  TownaNp  Manama  Olflca,  Toxmahip 
Bulhkng.  1510  Papar  Mill  Road,  Wyndmoor, 
PanoaytvonN. 

TEXAS 

Buda  (Clly),  Haya  Counly  (FEMA  Doekal  Ito. 
7040) 

Onkn  Craak 

Approxlmataly  350  Nal  doumatraam  ol  StaN 

RouN  867  . . 

Appraodmaiaty  0.50  mHa  upatraam  of  Stata 

*688 

*695 

Mapa  avaHabN  lor  tnapaeUon  at  lha  Buda  city 
Hal,  Main  SbaaL  Buda,  Taxaa. 

Soum  of  Doodkig  and  locBtlon 


•Oaplhin 

toaiaboM 

*£l«vaiion 

InfMl 


(NGVD) 


WMlIalBt  pTowfi),  Dafilofi  and  Tanant 
Coundaa  (FEMA  DocM  Na  TOSS) 


HIggtm  Bmnoh: 

M  oonSuanoa  wWt  KMnwod  Branch . — 

ApproKknataty  100  (aal  upaliaam  ot  Dova 

Stiaal  . . . - . 

Kkkwood  Bfwtch,' 

Approxlmataly  100  laal  doamauaaw  cH  Siata 

BotAa  114 . . . 

Approximalaty  1,82S  (aal  upairaam  of  Dova 

Straal . . 

Mtnhal  Branch: 

Approxbnalaly  50  (Ml  doamatraam  of  Stata 

Roula114 . . . 

ApproximataV  275  laal  upaliaam  o(  Tumar 

LakaOam  . . 

Whkaa  Branch: 

AppreadmaWay  0.38  mHa  downatraam  of  oor- 

porataRmlta . . . . 

At  coiporaia  Kmtta  . . . . 

Straam  WB-1: 

At  doamatraam  ooiporala  Nmlla . 

At  upatraam  ooiporata  Nmka . . 

Kkkwood  Branch  TriMtary; 

K  oonlluanoa  adh  KMcanod  Branch  . . 

Approximalaty  220  laal  doamalraam  oi  VHtapa 

Aooaaa  Driva _ _ — . 

Mapa  aaallabla  (or  inapacMon  at  Matroplax  En- 
glnaartng  Conaullanta,  Ina,  501  South  Carrotl 
Road.  Oanton,  Taxaa. 


*503 

•801 

•580 

*628 

*504 

*614 

*596 

*607 

*504 

*506 

*568 

*504 


Woodctaah  (Clly)t  Haya  County  (FEMA  Dockau 
NaT042) 


Grand  PraMa  (Clly),  DoHaa,  Tarranl.  and  EMa 
CounMaa  (FEMA  Doekal  No.  7027) 

LyrmCraak 

At  lha  oonfluanoa  wKh  Laka  Joa  Pool _ 

Approdmalaly  1.13  rnHaa  upatraam  ol  lha 

oonfluanoa  «dih  LMia  Joa  Pool _ 

Wait  Fork  TtmUyRkar 
Approxlmalaly  .8  mlia  upatraam  at  Tarrant- 

Daflaa  County  boundary . . . 

At  lha  Qraal  Southraant  RaHroad  Spur _ 

Laka  Joa  Pool:  EnOra  ahorallna  within  tha 

oommunfly . . 

BaarCraak: 

Approxlmataly  550  laal  upatraam  at  BaWina 

Road  . . . 

Upatraam  oorporata  Imll  (at  Rock  laland 

Road) . . . 

Bomtan  Branch: 

Approxknaialy  000  laal  downatraam  ol  Arllng- 

lon  Wabb  Brtton  Road . 

At  ArUnglon  Wabb  Brtlton  Road _ 

Cottonmod  Craak 

Approxlmataly  50  laal  upairaam  at  lha  DaHaa- 

Tanani  County  bound^ _ 

Approaimataly  ISO  laal  downatraam  ol  tha  up¬ 
airaam  oorporata  Imit . . . . 

South  Fork  at  Oononwood  Craak 
AppradmaMy  800  laal  doamalraam  ol  tha 

Qraat  SoiAhwaat  Parkway  . . . . 

Approxlmataly  800  laal  upatraam  ol  lha  Qraat 

Southwaat  Parkway . . . 

JohnaonCraak 

Approxlraaialy  100  laal  upatraam  at  Lowar 

Tarranl  Road _ 

At  lha  upairaam  oorporata  Kmlia _ _ 

Straam  JC~1: 

Al  lha  oonfluanoa  wNh  Johnaon  Craak _ 

ApproKknaMy  1.230  laal  upatraam  ot  Watt 

Tarraifl  Road . . . 

Mapa  atraMabN  lor  Mapactlon  at  ttia  Dapaiv 
mam  at  Public  Worka.  317  Collaga.  Grand 
Praklt.  Taxaa. 


Cypraaa  Craak 

Appraxknalaly  100'  upatraam  ol  aorvorkm  Ikn- 

Ita . - . . . 

Approxlmataly  010'  upatraam  Irom  Jaooba 

Wall  Road  at  oorporata  Nmlia _ 

Mapa  avallabla  lor  Inapacdon  at  lha 
*538  Wooderaak  Clly  Hal,  17  WHdwood. 
Woodcraak.  Taxaa. 

*552  _ 

U.8.  VmOIN  I8LAN08 


*458 

*461 

*538 

*448 

*460 

*536 

*538 

*509 

*528 


laland  ol  St  Thomao  (FEMA  Dockol  Ho.  7038) 
Tutpankna  Burt 

At  oonfluanoa  with  Mtngrova  Lagoon . 

Approxlmataly  0.6  mla  upabaam  at  Bovonl 

Road  (Stata  Roula  30)  . . . . 

Mapa  atraHabla  lor  biopacllon  at  tha  Daparl- 
rnam  ol  Planning  and  Natural  Raaouroaa. 
Niaky  CarOtr.  aulia  231,  MSA  Batata  Nitky. 
St.  Thomaa.  Virgin  Wanda. 


VmQMiA 


Auguata  County  (Unincotporaltd  Araaa) 
(FEMA  Oockal  no.  7040) 


*807 

*937 


*8 

*37 


*545 

*564 

*449 

*509 

*450 

*501 


FokyMBa  Craak 

Approxlmataly  550  laal  downatraam  ol  tha 
moat  dovmatraam  croating  at  Stata  Roula 

683  . .  *1.580 

Approxlmataly  1,000  laal  upatraam  at  lha 
moai  upatraam  croaaing  ol  Stato  Roula  883  *1.580 

Mapa  atraMabN  lor  Inapaellon  al  lha  AuguaN 
County  Qovammarn  Canlar,  Communlly  Oa- 
valoprnam  Olfloa.  Laa  Highway.  Varona.  Vir¬ 
ginia. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  “Flood  Insurance.*’) 


Issued:  December  7, 1992. 

CM.  “Bud**  Schauerte, 

Administrator,  Federal  Insurance 
Administration. 
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DEPARTMENT  OF  TRANSPORTATION 

Reeeerch  and  Special  Programa 
Adminlatration 

49  CFR  Parta  171. 172, 174  and  177 

[Docket  Noe.  HM-181,  and  HM-189,  Arndt 
Noe.  171-111, 1712-123, 174-68  and  177- 
781 

Hazardous  Materials  Regulations; 
Editorial  Corrections 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT.. 

ACTION:  Final  rule;  corrections. 

SUMMARY:  This  document  makes  certain 
editorial  corrections  to  a  final  rule 
which  corrected  editorial  errors  and 
made  minor  regulatory  changes  to  the 
Hazardous  Materials  Regulations 
(HMR).  This  action  is  necessary  to 
reduce  misunderstandings  of  the  HMR. 
The  intended  effect  is  to  promote 
accuracy  of  the  HMR.  These 
amendments  are  minor  editorial 
changes  which  will  not  impose  any  new 
requirements  on  persons  subject  to  the 
HMR. 

EFFECTIVE  DATE:  October  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Gale  or  Beth  Romo,  telephone 
(202)  366-4488,  Office  of  Hazardous 
Materials  Standards,  or  Charles 
Hochman,  telephone  (202)  366-4545, 
Office  of  Hazardous  Materials 
Technology,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  final  rule  was  published  on  October 
1, 1992  \mder  Dcndcets  HM-181  and 
HM-189  [57  FR  45446]  which  made 
editorial  and  technical  corrections  to  49 
CFR  parts  107-180.  'This  document 
corrects  editorial  errors  in  the  October  1, 
1992  final  rule. 

The  definition  for  "non-bulk 
packaging**  in  §  171.8  is  corrected  by 
restoring  the  quantity  limits  for  liqidds 
as  “450  L  (119  gallons)  or  less"  and  for 
solids  "400  kg  (882  poimds)  or  less." 
The  "non-bu&  paclmging"  definition  in 
the  October  1, 1992  fffial  rule  does  not 
include  the  actual  quantities  of  "450  L” 
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or  "400  kg";  therefore,  those  quantities 
do  not  faU  in  either  the  "bulk”  or  "non¬ 
bulk"  packaging  definition.  Also,  in  (3), 
the  water  capacity  of  a  receptacle  for  a 
gas  is  revised  to  read  "454 1^  or  less", 
in  place  of  "greater  than  454  kg  (1000 
pounds]  or  less",  which  is 
contradictory. 

The  October  1, 1992  final  rule 
amended  certain  entries  in  the  $  172.101 
Hazardous  Materials  Table.  Item  "m."  of 
the  amendatory  language,  for  the  entry 
"Carbon  monoxide",  stated  that  the 
Coliunn  (8C)  reference  "302”  was 
revised  to  read  "314, 315",  when  in  fact 
the  Column  (8C)  reference  to  be  revised 
was  "None”.  However,  RSPA 
subsequently  has  determined  that  the 
pre-October  1, 1992  entry  for  Carbon 
monoxide  is  correct,  and  the  “None”  in 
Colunm  (8C)  should  not  be  revised. 

In  the  §  172.101  Table  amendments, 
item  “dd."  of  the  amendatory  language 
added  Special  Provision  B47  in  Column 
(7)  for  two  entries,  "Nitrating  add 
mixtures  with  not  more  than  50  percent 
nitric  acid"  and  "Nitrating  add 
mixtures  with  50  percent  or  more  nitric 
acid".  This  was  not  correct  Spedal 
Provision  B47  should  apply  to  "Nitric 
add  other  than  red  fuming  with  more 
than  70  percent  nitric  acid’  and  "Nitric 
acid  other  than  red  fuming,  with  not 
more  than  70  percent  lutric  acid’.  This 
document  amends  the  entries  for 
nitrating  add  mixtures  by  removing 
Special  Provision  B47.  For  the 
aforementioned  nitric  add  entries, 
Spedal  Provision  B47  is  added  in 
Colmnn  (7). 

The  section-by-section  review  in  the 
October  1, 1992  final  rule  stated  that  a 
domestic  entry  for  "vinyl  chloride”  was 
being  added  to  the  §  172.101  Table,  but 
this  addition  was  inadvertently  omitted 
firom  the  amendments  to  the  Table.  A 
domestic  entry  for  “Vinyl  chloride"  is 
added  to  the  Table  in  this  docviment. 

An  exception  to  permit  the  use  of  hat 
shaped  or  open  channel  stiffening  rings 
on  carbon  steel  cargo  tanks  used  to 
transport  asphalt  and  liquid  tar  was 


inadvertently  omitted  in  Spedal 
Provision  B13  in  §  172.102.  This 
exception  from  the  drcumferential 
reinforcement  requirements  of 
§  178.345-7(d)(5)  is  added  in  this 
document. 

This  document  also  clarifies  a 
domestic  exception  provided  for  Class  9 
placards.  The  October  1, 1992  final  rule 
amended  §  172.504  by  adding  an 
exception  in  paragraph  (f)(9)  for  the 
display  of  a  Class  9  placard  in  domestic 
transportation  if  a  bulk  package  is 
marked  with  the  appropriate 
identification  number  on  an  orange 
panel  or  a  white  square-on-point  display 
configuration.  RSPA  has  received 
several  inquiries  as  to  whether  this 
provision  precludes  the  use  of  the 
identification  numbers  on  a  Class  9 
placard.  RSPA  did  not  intend  to 
preclude  use  of  the  Class  9  placard  for 
display  of  identification  numbers  as 
permitted  under  §  172.332.  Therefore, 

§  172.504(f)(9)  is  revised  to  clarify  that 
a  Class  9  plac^  may  be  used,  but  is  not 
required. 

The  Segregation  Table,  which  appears 
in  §$  174.81  and  177.848,  is  editorially 
revised  to  add  an  "O"  at  the  intersection 
of  the  row  entitled  "Oxidizers"  and  the 
column  entitled  “3".  This  revision  was 
discussed  in  the  section  review  of  the 
October  1, 1992  final  rule,  but  was  not 
included  in  the  regulatory  text 
amendments  of  §§  174.81  and  177.848. 

List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  waste.  Labeling,  Packaging 
and  containers,  Reporting  and 
recordkeeping  requirements. 


49  CFR  Part  174 

Hazardous  materials  transportation. 
Radioactive  materials.  Railroad  safety. 

49  CFR  Part  177 

Hazardous  materials  transportation. 
Motor  carriers,  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  chapter  I  is  amended  as  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.Q  1802, 1803, 
1804, 1805, 1808, 1815, 1818;  49  CFR  Part  1. 

S  171.8  [Amontfod] 

2.  In  §  171.8,  for  the  definition  "Non¬ 
bulk  packaging",  the  following  changes 
are  made: 

a.  In  paragraphs  (1)  and  (2),  the 
wording  "less  than  450  L  (119  gallons)" 
is  revised  to  read  "of  450  L  (119  gallons) 
or  less”. 

b.  In  paragraph  (2),  the  wording  "less 
than  400  kg  (882  poimds)"  is  revised  to 
read  "of  400  kg  (882  potmds)  or  less". 

c.  In  paragraph  (3),  the  wording 
"greater  than  454  kg  (1000  poimds)  or 
less"  is  revised  to  read  "of  454  kg  (1000 
pounds)  or  less". 

PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

3.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authmity:  49  App.  U.S.C  1803, 1804, 
1805,  and  1808;  49  CFR  part  1,  unless 
otherwise  noted. 

4.  In  §  172.101,  in  the  Hazardous 
Materials  Table,  the  following  entry  is 
added  in  appropriate  alphabetical 
sequence: 


§  172.101  Hazardcxjs  Materials  Table 


(8)  Pecfcaging  authorizations 
(§173.*  *  •) 


(9)  Quantity  Hmttalions 


(10)  Vessel 
stowage  require¬ 
ments 


Hazardous  me-  Lahel/sl  i».  - 

JK  •aS'-  fJSgl  TO"  Passenger  cargoair- 

.r^  dMsion  “"‘►to-  ^  'ST 


sions 


(10A)  (10B) 
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§  172.101  Hazardous  Materials  Table— Continued 

. 

(8)  Packaging  authorizatioru 
(§173.*  •  •) 

(9)  Quantity  Nmitatlorts 

(10)  Vessel 
stowa^  require¬ 
ments 

Hazardous  ma- 
tadals  daactip- 
tiona  and  prop¬ 
er  sNpping 
natTtas 

Identifica-  Packing 

mIS.  "«""«■  «"»* 

LabeKs)  ca- 
qulrra  (V 
not  ex¬ 
cepted) 

Sym- 

t)OlS 

Special 

provisions 

Excep-  Nonbulk  Bulk 
tions  packaging  packaging 

Passenger 
aircraft  or 
raH  car 

Cargo  air¬ 
craft  only 

Other 
Vessel  ^ 

j5oSl. 

sions 

(1) 

(2) 

(3)  (4)  (5) 

(6) 

(7) 

(8A)  (8B)  (8C) 

(9A) 

m 

(10A)  (10B) 

n 

e 

Vinyl  cNodde  .. 

9 1  NAinna . 

.  Flammable 

• 

21,B44 

306  304  314,315 

• 

Forbidden  . 

150  kg  . 

e 

B .  40 

gas. 

f  172.101  [AmMKM] 

5.  In  addition,  in  the  §  172.101  Table, 
the  following  changes  are  made: 

a.  For  the  entry  '^Carbon  monoxide", 
in  Column  (8B),  "314,  315"  is  revised  to 
read  "302"  and  Column  (8C)  should 
continue  to  read  "None". 

b.  For  the  entries  "Nitrating  add 
mixtures  with  not  more  than  50  per  cent 
nitric  acid"  and  "Nitrating  acid 
mixtures  with  50  per  cent  or  more  nitric 
acid",  in  Column  (7),  Spedal  Provision 
"B47,”  is  removed. 

c.  For  the  entries  "Nitric  acid  other 
than  red  fuming  with  more  than  70 
percent  nitric  acid"  and  "Nitric  add 
other  than  red  fuming,  with  not  more 
than  70  percent  nitric  acid",  in  Column 
(7),  Special  Provision  "B47,"  is  added  in 
appropriate  alpha-numeric  order. 

{172.102  [Amended] 

6.  In  §  172.102,  in  paragraph  (c)(3),  in 
Spedal  Provision  Bl3,  the  wording 
'‘178.345-7(d)(5),  drciunferential 
reinforcements,"  is  added  to  paragraph 
b.  immediately  following  "from  §§  ". 

{172.504  [Amended] 

7.  In  §  172.504,  in  paragraph  (f)(9],  in 
the  second  sentence,  the  wording 
"marked  on  each  side  and  each  end 
with  the  appropriate  identification 
number  displayed  on  an  orange  panel  or 
a  white-square-on-point  display 
configuration  are  required  by  subpart  D 
of  this  part."  is  revi^  to  read  “marked 
with  the  appropriate  identification 
number  displayed  on  a  Class  9  placard, 
an  orange  penel  or  a  white-square-on- 
point  display  configuration  as  required 
by  subpart  D  of  this  part.". 

PART  174— CARRIAGE  BY  RAIL 

8.  The  authority  citation  for  part  174 
continues  to  read  as  follows: 

Ai^iority:  49  App.  U.S.Q  1803, 1804, 
1808;  49  CFR  1.53(e),  1.53,  App.  A  to  part  1. 

{174.81  [AmMMtod] 

9.  In  §  174.81,  in  the  Segregation 
Table  in  paragraph  (d),  in  the  entry  for 
"Oxidizers — 5.1",  the  letter  “O"  is 
added  in  the  column  titled  "3". 


PART  177— CARRIAGE  BY  PUBUC 
HIGHWAY 

10.  The  authority  citation  for  part  177 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804, 
1805;  49  CFR  part  1. 

{177.848  [Amended] 

11.  In  §  177.848,  in  the  Segregation 
Table  in  paragraph  (d),  in  the  entry  for 
"Oxidizers — 5.1",  the  letter  "O"  is 
added  in  the  column  titled  "3". 

Issued  in  Washington,  DC,  on  December  4, 
1992,  imder  authority  delegated  in  49  CFR 
part  1. 

Douglas  B.  Ham, 

Acting  Administrator,  Research  and  Special 
Programs  Administration. 

(FR  Doc.  92-30250  Filed  12-14-92;  8:45  am] 
Burjfta  CODE  saio-so-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 
[Docket  No.  920407-2519] 

Atlantic  Tuna  Rsheriea;  Bluefin  Tuna 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Annotmcement  of  an  Incidental 
Catch  category  quota  overage  for  the 
1992  fishing  season  and  adjustment  of 
the  1993  quota. 

SUMMARY:  NMFS  aimoimces  that  the 
longline  component  of  the  Incidental 
Catch  category  fishery  for  Atlantic 
bluefin  tima  operating  south  of  36°00'  N. 
latitude  in  the  Regulatory  Area  has 
exceeded  its  quota  for  1992  by  13  metric 
tons  (mt).  Therefore,  pursuant  to  Federal 
regulations  for  Atlantic  tuna  fisheries, 
the  1992  13-mt  overage  will  be 
subtracted  from  the  1993  longline 
Incidental  Catch  quota  of  67  mt.  This 
results  in  a  1993  longline  Incidental 
Catch  category  quota  for  the  area  south 
of  36®00'  N.  latitude  of  54  mt.  The  intent 


of  this  action  is  to  prevent  overharvest 
of  the  longline  Incidental  Catch  quota 
established  for  this  fishery  for  the  1992- 
93  biennial  period. 

EFFECTIVE  DATES:  The  quota  reduction 
will  be  effective  firom  0001  hours  local 
time  January  1, 1993,  through  December 
31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Stone,  301-713-2347. 
SUPPLEMENTARY  INFORMATION: 

Regulations  promulgated  under  the 
authority  of  the  Atlantic  Timas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
regulating  the  harvest  of  Atlantic  bluefin 
tuna  by  persons  and  vessels  subject  to 
U.S.  jurisdiction  are  found  at  50  CFR 
part  285.  Section  285.22(e)(1)  provides 
for  a  1992  season  quota  of  132  mt  of 
Atlantic  bluefin  tuna  to  be  harvested 
from  the  Regulatory  Area  by  longline 
vessels  pen^tted  in  the  Incidental 
Catch  category,  with  no  more  than  104 
mt.  of  that  quota  harvested  in  the  area 
south  of  36°00'  N.  latitude.  Section 
285.22(e)(2)  provides  for  a  1993  season 
quota  of  85  mt  of  Atlantic  bluefin  tuna 
to  be  harvested  frnm  the  Regulatory 
Area  by  longline  vessels  permitted  in 
the  Incidental  Catch  category,  with  no 
more  than  67  mt  of  that  quota  harvested 
in  the  area  south  of  36'’00'  N.  latitude. 

If  a  quota  in  any  category,  or  as 
appropriate,  subcategory,  has  been 
exceeded  or  has  not  been  reached,  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator),  is 
required  under  §  285.22(h)  to  subtract 
the  overage  from,  or  add  the  underage 
to,  that  quota  for  1993;  provided  that  the 
total  of  me  1992  harvest  plus  the  1993 
adjusted  quotas  and  the  reserve  does  not 
exceed  2,497  mt.  The  Assistant 
Administrator  is  further  required  to 
publish  any  amounts  to  be  subtracted  or 
added  and  the  basis  for  the  quota 
reductions  or  increases  in  the  Federal 
Reg^er. 

The  longline  component  of  the 
Incidental  Catch  category  fishery  for 
Atlantic  bluefin  tuna  operating  south  of 
36‘’00'  N.  latitude  in  the  Regulatory 
Area,  exceeded  its  quota  for  1992  by  13 


Federal  Register  /  Vol.  57,  No.  241  /  Tuesday,  December  15,  1992  /  Rules  and  Regulations  59311 


mt.  Therefore,  pursuant  to  §  285.22(h), 
the  1992  13-mt  overage  will  be 
subtracted  from  the  1993  longline 
Incidental  Catch  quota  of  67  mt.  This 
action  will  create  a  1993  longline 
Incidental  Catch  category  quota  for  the 
area  south  of  36°00'  N.  latitude  of  54  mt. 
The  intent  of  this  action  is  to  prevent 
overharvest  of  the  longline  Incidental 
Catch  quota  establish^  for  this  fishery 
for  the  1992-93  biennial  period 


Classification 

This  action  is  required  by  50  CFR 
285.22(h)  and  complies  with  E.O. 
12291. 

List  of  Sub|ects  in  50  CFR  Part  285 

Fisheries,  Penalties,  Reporting  and 
I  recordkeeping  reauireiTiAnts  TVo**'®* 


Dated:  December  0, 1992. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc  92-30405  Filed  12-14-92;  8:45  am] 
BNJJNQ  COOC  SSIO-aa-M 
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Proposed  Rules 


Federal  Register 
Vol.  57.  No.  241 
Tuesday,  December  IS,  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Standards; 

Waiver  of  the  Nonmanufacturer  Rule 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  intent  to  waive  the 
Nonmanufacturer  Rule  for  photographic 
film  and  video  cassette  records. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  considering 
granting  a  waiver  of  the 
Nonmanufacturer  Rule  for  photographic 
film  and  for  video  cassette  recorders. 
The  basis  for  a  waiver  of  the 
Nonmanufacturer  Rule  for  these 
roducts  is  that  there  are  no  small 
usiness  manufacturers  or  processors 
available  to  supply  these  products  to  the 
Federal  government.  The  effect  of  a 
waiver  would  be  to  allow  otherwise 
qualified  regular  dealers  to  supply  the 
products  of  any  domestic  manufacturer 
on  a  Federal  contract  set  aside  for  small 
businesses  or  awarded  through  the  SBA 
8(a)  Program.  The  purpose  of  this  notice 
is  to  solicit  comments  emd  potential 
source  information  from  interested 
parties.  ^ 

DATES:  Comments  and  sources  must  be 
submitted  on  or  before  December  30, 
1992. 

ADDRESSES:  Robert  J.  Moffitt,  Associate 
Administrator  for  Procurement 
Assistance,  U.S.  Small  Business 
Administration,  409  3rd  Street.  SW., 
Washington,  DC  20416,  Tel;  (202)  205- 
6460. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  SBA  8(a)  Program  procurement  must 
provide  the  product  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 


are  found  at  13  CFR  121.906(b)  and 
121.1106(b).  Section  303(h)  of  the  law 
provides  for  waiver  of  this  requirement 
by  SBA  for  any  "class  of  products”  for 
which  there  are  no  small  business 
manufecturers  or  processors  in  the 
Federal  market.  To  be  considered 
available  to  participate  in  the  Federal 
market  on  these  classes  of  products,  a 
small  business  manufacturer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  bem 
the  Federal  government  within  the  last 
24  months.  Tlie  SBA  defines  "class  of 
products”  based  on  two  coding  systems. 
The  first  is  the  Office  of  Management 
and  Budget  Standard  Industrial 
Classification  Manual.  The  second  is  the 
Product  and  Service  Code  established 
by  the  Federal  Procurement  Data 
System. 

The  Small  Business  Administration 
(SBA)  is  currently  processing  a  request 
for  a  waiver  of  the  Nonmanufacturer 
Rule  for  photographic  film  (SIC  code 
3861,  PSC  code  6770)  and  video  cassette 
recorders  (SIC  code  3651,  PSC  code 
5836)  and  invites  the  public  to  comment 
or  provide  information  on  potential 
small  business  sources  for  these 
products. 

In  an  effort  to  identify  potential  small 
business  sources,  the  SBA  has  searched 
the  Procurement  Automated  Source 
System  (PASS)  and  Thomas  Register, 
and  published  a  notice  in  the  Commerce 
Business  Daily.  The  SBA  has  also  been 
in  touch  with  procurement  staff  at 
several  major  procuring  agencies  to 
request  information  on  potential  small 
business  sources.  None  of  these  efforts 
have  identified  such  sources  for  these 
products. 

Dated:  December  2, 1992. 

Robert  J.  Mofiltt, 

Associate  Administrator  for  Procurement 
Assistance. 

(FR  Doc.  92-30376  Filed  12-14-92;  8:45  am] 
B«UJNQ  CODE  S02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  92-AWP-9] 

Proposed  Amendment  to  Tucson,  AZ 
Transition  Area  and  Proposed 
Establishment  of  Ryan  Field,  AZ 
Transition  Area 

AGENCY:  Federal  Aviation 
Administration  (FA A),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  700  foot  above  ground  level 
(AGL)  transition  area  at  Tucson.  AZ. 

This  amendment  would  clarify  the 
Tucson  Transition  Area  by  eliminating 
the  Ryan  Field,  AZ,  Transition  Area 
from  the  Tucson  Transition  Area 
description,  and  listing  Ryan  Field  as  a 
separate  entity.  Heretofore,  the  Ryan 
Field  Transition  Area  had  been 
published  as  part  of  the  Tucson 
Transition  Area.  A  new  Standard 
Instrument  Approach  Procedure  (SLAP), 
the  non-directional  beacon/distance 
measuring  equipment  (NDB/DME) 
runway  (RWY)  6,  has  been  developed 
for  Ryan  Field,  Tucson,  AZ  which 
necessitates  the  enlargement  of  the  700 
foot  transition  area  to  contain  holding 
pattern  airspace  for  the  missed  approach 
portion  of  the  new  SLAP. 

OATES:  Comments  must  be  received  on 
or  before  February  15, 1993. 

ADDRESSES:  Send  comments  On  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 

Manager,  System  Management  Branch, 
AWP-530,  Docket  No.  92-AWP-9,  Air 
Traffic  Division,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  room  6W14, 
15000  Aviation  Boulevard,  Lawndale, 
CA. 

An  informal  docket  may  be  examined 
during  normal  business  hours  at  the 
Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Enstad,  Airspace  Specialist, 
System  Management  Branch,  AWP-530, 
Air  Traffic  Division,  Western-Pacific 
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Region.  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard.  Lawndale.  California  90261; 
telephone  (310)  297-0010. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 
Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specihcally  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  92- 
AWP-9.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
i-eceived  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  he  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch.  Air  Traffic  Division,  at  15000 
Aviation  Boulevard.  Lawndale. 
California  90261.  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM’s 
Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch.  P.O.  Box  92007. 
Worldway  Postal  Center.  Los  Angeles. 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futvire 
NPRM’s  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedures. 

The  Proposal 
The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 


amend  the  700  foot  AGL  Transition 
Area  at  Tucson.  AZ.  This  amendment 
would  clarify  the  Tucson  Transition 
Area  by  eliminating  the  Ryan  Field.  AZ. 
Transition  Area  from  the  Tucson 
Transition  Area  description.  Heretofore, 
the  Ryan  Field  Transition  Area  had  been 
published  as  part  of  the  Tucson 
Transition  Area.  The  FAA  proposes  to 
list  the  airspace  designation  of  the  Ryan 
Field  transition  area  as  a  separate  entity. 
A  new  Standard  Instrument  Approach 
Procedure  (SIAP).  the  NDB/DME  RWY 
6.  has  been  developed  for  Ryan  Field. 
Tucson.  AZ  which  necessitates  the 
enlargement  of  the  700  foot  transition 
area  to  contain  holding  pattern  airspace 
for  the  missed  approa^  portion  of  the 
new  SIAP.  'The  coordinates  for  this 
Airspace  Docket  are  based  on  North 
American  Datum  83.  Transition  areas 
are  published  in  §  71.181  of  FAA  Order 
7400.7A.  dated  November  2. 1992.  and 
effective  November  27. 1992.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  transition  areas  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 10034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  proceduires  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71-4)ESIGNATION  OF 
FEDERAL  AIRWAYS,  AREA  LOW 
ROUTES,  CONTROLLED  AIRSPACE, 
AND  REPORTING  POINTS,  JET 
ROUTES,  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.0. 10854;  24  FR  9565. 3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A. 
Ck)mpilation  of  Regulations,  dated 
November  2, 1992.  and  efiective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.181  Designation  of  Transition 
Areas 

*  •  •  *  • 

AWP  AZ  TA  Ryan  Field,  AZ  (NEWl  (lat. 

32'>08'29''N,  long.  lll'‘10'26'’W) 

Ryan  NDB,  AZ  (lat  32‘’08'18"N,  long. 
111"09'41''W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Ryan  Field  Airport  and  within  8  miles 
north  and  4.6  miles  south  of  the  Ryan  NDB 
252°  bearing  extending  frnm  the  5-mile 
radius  to  18.4  miles  southwest  of  the  Ryan 
NDB. 

***** 

AWP  AZ  TA  Tucson.  AZ  (REVISED) 

Tucson  International  Airport,  AZ  (lat 
32°06'58"N,  long.  110°56'28"W) 

That  airspace  extending  upward  from  700 
feet  above  Uie  surface  within  a  10-mile  radius 
of  the  Tucson  International  Airport,  and 
within  16  miles  NE  and  13  miles  SW  of  the 
138°  bearing  from  lat.  32°07'21'T'I.,  long. 
110°49'14"W.;  extending  from  the  10-mile 
radius  area  to  16  miles  SE  of  lat.  32°07'21'74., 
long.  110°49'14"W.;  and  within  1  mile  NE 
and  9  miles  SW  of  a  318°  bearing  from  lat 
32°07'21'TJ.,  long.  110°49'14"W.;  extending 
from  the  10-mile  radius  area  to  22  miles  NW 
of  lat.  32°07'21'TM.,  long.  110°49'14"W.;  and 
within  16  miles  NE  of  the  318°  bearing  from 
lat.  32°07'21"N.,  long.  110°49'14''W.; 
extending  from  lat.  32°07'21"N.,  long. 
110°49'14'’W.;  to  30  miles  NW  of  lat 
32°07'21"N.,  long.  110°49'14'^.:  and  that 
airspace  extending  upward  from  1200  feet 
above  the  surface  bounded  by  a  line 
beginning  at  lat.  32°33'00''N.,  long. 
111°45'02"W.:  to  lat.  32°33'00"N.,  long. 
110°52'02"W.:  thence  N  via  long. 
110°52'02'TV.,  to  the  S  boundary  of  V-94: 
thence  SE  via  the  S  boundary  of  V-94  to 
long.  110°00'02"W.;  thence  S  to  lat 
31°39'00"N.,  long.  110°00'02"W.;  to  lat 
31°39'00"N.,  long.  111°00'02"W.;  to  lat. 
32°00'00"N..  long.  111°45'02"W.;  to  the  point 
of  beginning. 

*  *  ^  *  *  * 

Issued  in  Los  Angeles,  California,  oa 
November  19, 1992. 

Richard  R.  Lien, 

Manager,  Air  Traffic  Division,  Western-  Pacific 
Region. 

(FR  Doc.  92-30410  Filed  12-14-92;  8:45  am] 
MLUNQ  CODE  4910-19-11 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aasletant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  251, 252  and  255 
[Docket  No.  R-92-1589;  FR-2951-P-01] 

RIN  2502-AF09 

GNMA  Requests  for  Full  Insurance  on 
Coinsurance  Loans 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  revise 
currently  applicable  multifamily  and 
health  facility  coinsurance  regulations 
to  eliminate  the  requirement  Uiat  the 
Government  National  Mortgage 
Association  (GNMA),  in  every  case,  first 
attempt  to  assign  issuer-servicer 
responsibility  on  current  coinsured 
mortgages  held  by  a  defaulting  lender- 
issuer  before  requesting  full  insurance 
endorsement  by  the  Federal  Housing 
Administration  (FHA).  The  purpose  of 
the  rule  is  to  eUminate  a  current 
regulatory  requirement  which  has 
proved  to  be  time-consuming  and,  in 
most  cases,  unnecessary. 

DATES:  Comments  must  be  submitted  on 
or  before  February  16, 1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  Notice  to  the  Office  of  General 
Coimsel,  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410. 
Communication  should  refer  to  the 
above  docket  number  and  title. 

Facsimile  (FAX)  are  not  acceptable.  A 
copy  of  each  commimication  submitted 
will  be  available  for  public  inspection 
and  copying  on  weekdays  between  7:30 
a.m.  and  5:30  p.m.  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  A.  Kaplan,  Director,  Office  of 
Multifamily  Housing  Management, 
room  6160,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washin^on,  DC  20410,  voice  (202) 
708-3730,  TDD  (202)  708-4594.  (These 
are  not  toll-free  numbers.) 
SUPPLEMENTARY  MFORMATION:  The 
Department’s  former  regulation^ 
concerning  GNMA’s  right  to  assignment 
of  coinsured  mortgages  were  found  at  24 
CFR  251.827  (Multifamily 
Coinsurance— New  Construction  and 
Substantial  Rehabilitation),  §  252.827 
(Coinsurance  of  Nursing  Homes  and 
Related  Facilities),  and  §  255.827 


(Coinsurance  of  Mortgages  Covering 
Existing  Multifamily  Projects),  before 
their  recent  removal  as  part  of  the 
termination  of  the  Coinsurance  program. 
These  regulations  read  as  follows: 

Section  251.827  [252.827  or  255.827] 
GNMA  right  to  assignment. 

If  the  lender-issuer  defaults  on  its 
obligations  under  the  GNMA  Mortgage- 
backed  Securities  Program,  GNMA  will 
have  the  right,  notwithstanding  the 
requirements  of  §  251.106  [252.106  or 
255.106],  to  cause  all  Coinsured 
Mortgages  held  in  GNMA  pools  by  the 
defaulting  coinsuring  lender-issuer  to  be 
assigned  to  another  GNMA-approved 
coinsuring  lender-issuer  or  to  itself. 

(a) (1)  For  any  Coinsured  Mortgage 
that  is  not  in  default  and  is  held  by  a 
defaulting  lender-issuer,  BNMA  will 
first  attempt  to  have  the  Mortgage 
assigned  to  another  eligible  coinsuring 
lender  by  soliciting  ofiers  to  assume  the 
defaulting  lender-issuer’s  rights  and 
obligations  under  the  Mortgage  from 
those  eligible  coinsuring  lenders  that  are 
indicated  on  a  periodically  updated 
listing  furnish^  to  GNMA  by  the 
Commissioner  and  that  are  also  GNMA 
issuers. 

(2)  If  GNMA  rejects  all  offers  or  no 
ofiers  are  received.  GNMA  will  have  the 
right  to  perfect  an  assignment  of  the 
Mortrage  to  itself. 

(b)  For  any  Coinsured  Mortgage  that  is 
in  default  and  held  by  a  defaulting 
lender-issuer,  GNMA  will  have  the  right 
to  perfect  an  assignment  of  the 
Coinsured  Mortgage  directly  to  itself 
before  extinguishing  the  Mortgage  by 
completion  of  foreclosure  action  or 
acquisition  of  title  by  deed-in-lieu  of 
foreclosure. 

(c)  GNMA,  as  assignee,  will  give  the 
Commissioner  written  notice  within  30 
days  after  taking  a  Mortgage  by 
assignment  in  accordance  with  this 
section,  in  order  to  allow  an  appropriate 
endorsement  and  necessary  changes  in 
the  Commissioner’s  records. 

(d)  The  Commissioner  will  endorse 
any  Mortgage  assigned  to  GNMA  as 
provided  by  this  section  for  full 
insiurance  effective  as  of  the  date  of 
assignment  in  accordance  with  the 
appropriate  provisions  of  24  CFR  part 
221  [232  or  207].  Any  future  claim  by 
GNMA  or  any  assignment  of  the  fully 
insured  Mortgage  will  be  governed  by 
the  appropriate  provisions  of  24  CFR 
part  221  [232  or  207],  except  that  any 
payment  will  be  made  in  cash  instead 
of  debentures. 

On  October  10, 1990,  a  final  rule  was 
published  (55  FR  41312)  terminating  the 
FHA  multifamily  coinsurance  programs 
and  revising  parts  251,  252  and  255.  As 
a  result  of  the  final  rule,  parts  251,  252 


and  255  consist  of  a  single  provision 
dealing  with  the  program  phase-out 
process.  However,  while  the  former 
rule’s  provisions  are  no  longer  included 
in  the  Code  of  Federal  Regulations, 
those  regulations  in  effect  before 
November  12, 1990  continue  to  govern 
the  rights  and  obligations  of  mortgagors, 
coinsuring  lenders  and  HUD  in 
existence  before  the  termination  of  the 
coinsurance  programs.  'The  effect  of  this 
rule  would  be  to  revise  those  regulations 
as  they  relate  to  the  handling  of 
mortgage  assignments  to  GNMA. 

In  lieu  of  the  above-quoted  paragraphs 
(a)(1)  and  (a)(2),  the  rule  would  provide 
that  “For  any  Coinsured  Mortgage  that 
is  not  in  default  and  is  held  by  a 
defaulting  lender-issuer,  GNMA  will 
have  the  right  to  perfect  an  assignment 
of  the  mortgage  to  itself.  However, 
before  exercising  this  right.  GNMA  will 
attempt  to  have  the  Mortgage  assigned 
to  another  eligible  coinsuring  lender 
(unless  it  determines,  with  the 
agreement  of  the  Commissioner,  that  the 
attempt  would  prove  ineffectual  because 
of  market  or  other  conditions).  The 
assignment  will  be  attempted  by 
soliciting  offers  to  assume  the  defeulting 
lender-issuer’s  rights  and  obligations 
under  the  Mortgage  from  those  eligible 
coinsuring  lenders  that  are  also  GNMA 
issuers  and  that  are  indicated  on  a 
periodically  updated  listing  furnished  to 
GNMA  by  the  Commissioner.’’ 

Given  the  facts  that  (a)  the  authority 
to  coinsure  mortgages  has  been 
terminated;  (b)  for  the  most  part,  no 
market  exists  for  the  purchase  of 
coinsurance  servicing  rights:  and  (c) 
none  of  the  few  remaining  approved 
coinsuring  lenders  has  shown  any 
interest  to  date  in  assuming  additional 
coinsuring  risk  by  assignment  of  loans 
from  GNh^,  implementation  of  the 
regulatory  requirement  earlier  set  forth 
in  paragraphs  (a)(1)  and  (a)(2)  has 
proved  to  be  a  time-consuming, 
burdensome  and  fruitless  process. 
Therefore,  this  rule  proposes  to  amend 
parts  251,  252  and  255  to  eliminate  the 
requirement  that  GNMA,  in  every  case, 
first  attempt  to  assign  issuer-servicer 
responsibility  on  current  coinsured 
mortgages  before  perfecting  assignment 
of  the  Coinsured  Mortgage  to  itself  and 
requesting  full  insurance  endorsement 
by  FHA. 

Procedural  Matters 

This  rule  does  not  constitute  a  “major 
rule’’  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  order  12291  on 
Federal  Regulations  issued  by  the 
President  on  February  17, 1981.  An 
analysis  of  the  rule  indicates  that  it  does 
not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
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cause  a  majm  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  ftneign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  605(b) 

(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
procedural  in  nature.  It  effects  no 
substantive  changes  in  HUD  programs 
or  policies. 

This  rule  was  listed  as  item  number 
1407  in  the  Department’s  Semiannual 
Agenda  of  Regulations  published  on 
November  3, 1992  (57  FR  51392,  51415) 
under  Executive  order  12291  and  the 
Regulatory  Flexibility  Act. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Execytive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  Federalism 
implications  and,  thus,  are  not  subject 
to  review  under  the  Order.  No 
programmatic  or  policy  changes  would 
result  horn  this  rule’s  promulgation 
which  would  affect  existing 
relationships  between  the  Federal 
Government  and  State  and  local 
governments. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  The 
rule  is  procedural  in  nature  and  no 
significant  change  in  existing  HUD 
policies  or  programs  impacting  on  the 
family  will  result  from  promulgation  of 
this  rule. 

An  environmental  assessment  is 
unnecessary,  since  internal 
administrative  procedures  whose 
content  does  not  constitute  a 
development  decision  affecting  the 
physical  condition  of  specific  project 
areas  or  building  sites  is  categoric^ly 
excluded  from  the  Department’s 
National  Environmental  Policy  Act 
procedures  under  24  CFR  50.20(k). 


IistofSub)ect8 

24  CFR  part  251 

Low  and  moderate  income  housing. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  part  252 

Health  facilities.  Loan  programs — 
housing  and  community  development. 
Loan  programs — health.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Nursing  homes. 

24  CFR  part  255 

Low  and  moderate  income  housing. 
Mortgage  insurance.  Reporting  and 
recoi^eeping  requirements. 

Accordingly,  24  CFR  parts  251, 252 
and  255  would  be  amended  to  read  as 
follows: 

PART  251— COINSURANCE  FOR  THE 
CONSTRUCTION  OR  SUBSTANTIAL 
REHABILITATION  OF  MULTIFAMILY 
HOUSING  PROJECTS 

1.  The  authority  citation  for  24  CFR 
part  251  would  be  revised  to  read  as 
follows: 

Authority:  12  U.S.C.  1715b,  1715z-9  (42 
U.S.C.  3535(d)). 

2.  Part  251  would  be  amended  by 
adding  the  following  new  §  251.2,  to 
read  as  follows: 

S2S1.2  GNMA  right  to  aaaispiinent 

If  the  lender-issuer  defaults  on  its 
obligations  imder  the  GNMA  Mortgage- 
Backed  Securities  Program,  GNMA  will 
have  the  right,  notwithstanding  the 
requirements  of  HUD  regulations  on  the 
assignment  of  and  participation  in 
coinstu^  mortgages  which  were  in 
effect  before  November  12, 1990,  to 
cause  all  Coinsured  Mortgages  held  in 
GNMA  pools  by  the  defaulting 
coinsuring  lender-issuer  to  be  assigned 
to  another  GNMA-approved  coinsuring 
lender-issuer,  or  to  GNMA  itself. 

(a)  For  any  Coinsured  Mortgage  that  is 
not  in  default  and  is  held  by  a 
defaulting  lender-issuer,  GNMA  will 
have  the  right  to  perfect  an  assignment 
of  the  mortgage  to  itself.  However, 
before  exercising  this  right,  GNMA  will 
attempt  to  have  the  Mortgage  assigned 
to  another  eligible  coinsuring  lender 
(unless  GNMA  determines,  with  the 
agreement  of  the  Commissioner,  that  the 
attempt  would  prove  ineffectual  because 
of  market  conditions  or  other  factors). 
This  attempt  will  be  undertaken  by 
soliciting  offers  to  assume  the  defaulting 
lender-issuer’s  rights  and  obligations 
rmder  the  Mortgage  from  those  eligible 
coinsuring  lenders  that  are  also  GNMA 
issuers  and  that  are  indicated  on  a 


periodically  updated  listing  furnished  to 
(^>IMA  by  the  Commissioner. 

(b)  For  any  Coinsured  Mortgage  that  is 
in  default  and  held  by  a  defaulting 
lender-issuer,  GNMA  will  have  the  right 
to  perfect  an  assignment  of  the 
Coinsured  Mortgage  directly  to  itself 
before  extinguismng  the  Mortgage  by 
completion  of  foreclosure  action  or 
acquisition  of  title  by  deed-in-lieu  of 
foreclosure. 

(c)  GNMA,  as  assignee,  will  give  the 
Commissioner  written  notice,  within  30 
days  after  taking  a  Mortgage  by 
assignment  in  accordance  with  this 
section,  in  order  to  allow  an  appropriate 
endorsement  and  necessary  changes  in 
the  Commissioner’s  records. 

(d)  The  Commissioner  will  endorse 
any  Mortgage  assigned  to  GNMA  as 
provided  by  this  section  for  full 
insurance,  effective  as  of  the  date  of 
assignment  in  acccndance  with  the 
appropriate  provisions  of  24  CFR  part 
221.  Any  future  claim  by  GNMA,  or  any 
assignment  of  the  fully  insured 
Mortgage,  will  be  governed  by  the 
appropriate  provisions  of  24  CFR  part 
221,  except  ^at  any  payment  will  be 
made  in  cash  instead  of  debentures. 

PART  252— COINSURANCE  OF 
MORTGAGES  COVERING  NURSING 
HOMES,  INTERMEDIATE  CARE 
FACILITIES  AND  BOARD  AND  CARE 
HOMES 

3.  The  authority  citation  for  24  CFR 
part  252  would  be  revised  to  read  as 
follows: 

Authority:  12  U.S.C  1715b.  17152-9;  42 
U.S.C  3535(d). 

4.  Part  252  would  be  amended  by 
adding  the  following  new  §  252.2,  to 
read  as  follows: 

§  252.2  GNMA  right  to  assignment 

If  the  lender-issuer  defaults  on  its 
obligations  under  the  GNMA  Mortgage- 
Backed  Securities  Program,  GNMA  will 
have  the  right,  notwithstanding  the 
requirements  of  HUD  regulations  on  the 
assignment  of  and  participation  in 
coinsured  mortgage  which  were  in  effect 
before  November  12, 1990,  to  cause  all 
Coinsured  Mortgages  held  in  GNMA 
pools  by  the  defaulting  coinsuring 
lender-issuer  to  be  assigned  to  another 
GNMA-approved  coinsuring  lender- 
issuer,  or  to  GNMA  itself. 

(a)  For  any  Coinsiured  Mortgage  that  is 
not  in  default  and  is  held  by  a 
defaulting  lender-issuer,  GNMA  will 
have  the  right  to  perfect  an  assignment 
of  the  mortgage  to  itself.  However, 
before  exercising  this  right,  GNMA  will 
attempt  to  have  the  Mortgage  assigned 
to  another  eligible  coinsuring  lender 
(unless  GNMA  determines,  with  the 


59316 


Federal  Register  /  Vol.  57,  No.  241  /  Tuesday,  December  15,  1992  /  Proposed  Rules 


agreement  of  the  Commissioner,  that  the 
attempt  would  prove  ineffectual  because 
of  market  conditions  or  other  factors). 
This  attempt  will  be  imdertaken  by 
soliciting  offers  to  assume  the  defaulting 
lender-issurer’s  rights  and  obligations 
under  the  Mortgage  from  those  eligible 
coinsuring  lenders  that  are  also*GNMA 
issuers  and  that  are  indicated  on  a 
periodically  updated  listing  furnished  to 
GNMA  by  the  Commissioner. 

(b)  For  any  Coinsured  Mortgage  that  is 
in  default  and  held  by  a  defaulting 
lender-issuer,  GNMA  will  have  the  right 
to  perfect  an  assignment  of  the 
Coinsured  Mortgage  directly  to  itself 
before  extinguishing  the  Mortgage  by 
completion  of  foreclosure  action  or 
acquisition  of  title  by  deed-in-lieu  of 
foreclosure. 

(c)  GNMA,  as  assignee,  will  give  the 
Commissioner  written  notice,  within  30 
days  after  taking  a  Mortgage  by 
assignment  in  accordance  with  this 
section,  in  order  to  allow  an  appropriate 
endorsement  and  necessary  changes  in 
the  Commissioner’s  records. 

(d)  The  Commissioner  will  endorse 
any  Mortgage  assigned  to  GNMA  as 
provided  by  this  section  for  full 
insurance,  effective  as  of  the  date  of 
assignment  in  accordance  with  the 
appropriate  provisions  of  24  CFR  part 
232.  Any  future  claim  by  GNMA,  or  any 
assignment  of  the  fully  insured 
Mortgage,  will  be  governed  by  the 
appropriate  provisions  of  24  CFR  part 
232,  except  that  any  payment  will  be 
made  in  cash  instead  of  debentures. 

PART  255— COINSURANCE  FOR  THE 
PURCHASE  OR  RERNANCING  OF 
EXISTING  MULTIFAMILY  HOUSING 
PROJECTS 

5.  The  authority  citation  for  24  CFR 
part  255  would  be  revised  to  read  as 
follows: 

Authority:  12  U.S.C.  1715b,  1715z-9  (42 
U.S.C  3535(d). 

6.  Part  255  would  be  amended  by 
adding  the  following  new  §  255.2,  to 
read  as  follows: 

§  255.2  GNMA  right  to  assignment 

If  the  lender-issuer  defaults  on  its 
obligations  under  the  GNMA  Mortgage- 
Backed  Securities  Program.  GNMA  will 
have  the  right,  notwithstanding  the 
requirements  of  HUD  regulations  on  the 
assignment  of  and  participation  in 
coinsured  mortgages  which  were  in 
effect  before  November  12, 1990,  to 
cause  all  Coinsured  Mortgages  held  in 
GNMA  pools  by  the  defaulting  < 
coinsuring  lender-issuer  to  be  assigned 
to  another  GNMA-approved  coinsuring 
lender-issuer,  or  to  GNMA  itself. 


(a)  For  any  Coinsured  Mortgage  that  is 
not  in  default  and  is  held  by  a 
defaulting  lender-issuer,  GNMA  will 
have  the  right  to  perfect  an  assignment 
of  the  mortgage  to  itself.  However, 
before  exercising  this  right,  GNMA  will 
attempt  to  have  the  Mortgage  assigned 
to  another  eligible  coinsuring  lender 
(unless  GNMA  determines,  with  the 
agreement  of  the  Commissioner,  that  the 
attempt  would  prove  ineffectual  because 
of  market  conditions  or  other  factors). 
This  attempt  will  be  undertaken  by 
soliciting  offers  to  assume  the  defaulting 
lender-issuer’s  rights  and  obligations 
under  the  Mortgage  from  those  eligible 
coinsuring  lenders  that  are  also  GNMA 
issuers  and  that  are  indicated  on  a 
periodically  updated  listing  furnished  to 
GNMA  by  the  Commissioner. 

(b)  For  any  Coinsured  Mortgage  that  is 
in  default  and  held  by  a  defaulting 
lender- issuer,  GNMA  will  have  the  right 
to  perfect  an  assignment  of  the 
Coinsured  Mortgage  directly  to  itself 
before  extinguishing  the  Mortgage  by 
completion  of  foreclosure  action  or 
acquisition  of  title  by  deed-in-lieu  of 
foreclosure. 

(c)  GNMA,  as  assignee,  will  give  the 
Commissioner  written  notice,  within  30 
days  after  taking  a  Mortgage  by 
assignment  in  accordance  with  this 
section,  in  order  to  allow  an  appropriate 
endorsement  and  necessary  changes  in 
the  Commissioner’s  records. 

(d)  The  Commissioner  will  endorse 
any  Mortgage  assigned  to  GNMA  as 
provided  by  this  section  for  full 
insurance,  effective  as  of  the  date  of 
assignment  in  accordance  with  the 
appropriate  provisions  of  24  CFR  part 
207.  Any  future  claim  by  GNMA,  or  any 
assignment  of  the  fully  insured 
Mortgage,  will  be  governed  by  the 
appropriate  provisions  of  24  CFR  part 
207,  except  ^at  any  payment  will  be 
made  in  cash  instead  of  debentures. 

Dated:  December  9, 1992. 

Arthur  ).  Hill, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

IFR  Doc.  92-30351  Filed  12-14-92;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  905 

[Docket  No.  R-92-1619;  FR-3228-4M)11 
RIN2577-AB11 

Indian  Housing:  Revisions  to  Lease 
and  Grievance  Procedures 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Proposed  rule.  • 

SUMMARY:  'This  rule  proposes  to  revise 
the  Indian  housing  regulations 
concerning  required  lease  provisions 
and  grievance  procedures  for  residents 
of  Indian  housing.  The  changes  would 
facilitate  eviction  of  tenants  who  are 
involved  in  criminal  activity  that 
threatens  the  health,  safety,  or  right  to 
peaceful  enjoyment  of  other  tenants  or 
who  are  involved  in  drug-related 
criminal  activity,  be  permitting  use  of 
an  expedited  grievance  procedure  or 
reliance  upon  court  actions  without  Hrst 
conducting  a  grievance  procedure. 

DATES:  Comments  must  be  submitted  by 
February  16, 1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Office  of  the  General 
Counsel,  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410-0500. 
Comment  should  refer  to  the  above 
docket  number  and  title.  Facsimile 
(FAX)  comments  are  not  acceptable.  A 
copy  of  each  communication  submitted 
will  be  available  for  public  inspection 
and  copying  during  regular  business 
hours  (7:30  a.m.  to  5:30  p.m.  Eastern 
Time)  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dominic  Nessi,  Director,  Office  of 
Indian  Programs,  room  4140, 

Department  of  Housing  and  Urban 
Development,  Washington,  DC  20410- 
5000;  telephone  (202)  708-1015  (voice) 
or  (202)  708-0850  (TDD).  (These  are  not 
toll-free  telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paper  Reduction  Act  Statement 
The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520). 

Public  reporting  burden  for  the 
collection  of  information  requirements 
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contained  in  this  rule  are  estimated  to 
include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  in 
paragraph  m.  H.  of  this  Preamble.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk,  at  the 
address  stated  above;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  HUD, 
Washington,  DC  20503. 

m.  Background 

Changes  were  made  to  the  statutory 
provisions  governing  leases  and 
grievance  procedures  in  Indian  housing 
by  sections  503,  504  and  505  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (NAHA),  42  U.S.C  1437d 
note,  which  require  notice  and  comment 
rulemaking.  PropK>sed  and  final  rules 
were  issued  concerning  these  statutory 
provisions  as  they  applied  to  the  public 
housing  program  (amending  24  QH  part 
966),  but  those  rules  did  not  cover  the 
Indian  housing  program.  Consequently, 
this  separate  rule  is  now  being 
published  with  respect  to  those 
statutory  dianges  as  they  affect  the 
Indian  housing  program. 

Before  the  enactment  of  NAHA, 
section  6(k)  of  the  United  States 
Housing  Act  of  1937  permitted  an 
Indian  Housing  Authority  (IHA)  to 
exclude  from  its  administrative 
grievance  procedure  actions  to  evict 
tenants  if  the  jurisdiction  required  a 
court  hearing  that  provided  the  basic 
elements  of  due  process.  The  cnirrent 
rule,  §  905.340(a)(2),  reflects  that 
provision. 

However,  NAHA  places  greater 
emphasis  on  permitting  IHAs  to  evict 
tenants  quickly  and  easily  if  they  are 
involved  in  criminal  activity  that  is 
drug-related  or  threatens  the  health, 
safety  or  peaceful  enjoyment  of  the 
premises  by  other  tenants  or  IHA 
employees.  It  makes  two  changes  to  the 
IHA’s  grievance  procedures.  It  revises 
the  provision  that  has  permitted  the 
exclusion  from  the  IHA’s  grievance 
fmx»dure  of  any  eviction  that  would  be 
the  subject  of  a  local  court  proceeding 
affording  due  process,  as  determined  by 
the  Secretary.  Now  only  evictions  that 
involve  the  specified  types  of  criminal 
activity  mayte  exduded  from  the  IHA’s 
grievance  procedure.  NAHA  also 
authorizes,  for  the  first  time,  an 


expedited  grievance  procedure  to  be 
est^Ushed  by  an  IHA.  to  be  used  in 
evictions  involving  the  specified  types 
of  criminal  activity. 

NAHA  also  revises  the  provision 
regarding  the  leases  used  in  Indian 
housing,  to  require  that  criminal  activity 
as  described  above  engaged  in  by  a 
tenant,  a  member  of  the  tenant’s 
household,  or  a  guest  of  the  tenant,  is 
grounds  for  termination  of  tenancy.  It 
also  requires  that  the  lease  provide  that 
any  notice  of  termination  of  tenancy  or 
notice  of  eviction  must  inform  the 
tenant  of  a  right  to  examine  relevwt 
documents,  records,  or  regulations 
directly  related  to  the  termination  or 
eviction  before  any  hearing  or  trial  on 
the  matter. 

The  rule  implementing  these  changes 
in  the  public  housing  program 
(published  at  56  FR  51560,  October  11, 
1991)  included  other  changes,  as  well. 
This  rule  simply  modifies  §  905.340  to 
add  one  more  provision  to  the  required 
elements  of  the  lease,  to  add  a  provision 
permitting  an  expedited  grievance 
procedure,  and  to  modify  the  situation 
imder  which  the  IHA  could  omit  the 
grievance  procedure  and  proceed 
directly  to  court  to  terminate  tenancy 
and  evict  a  tenant. 

m.  Findings  and  Certifications 

A.  Impact  on  the  Economy 

This  rule  does  not  constitute  a  “major 
rule’’  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

B.  Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969, 42  U.S.C  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  room 


10276,  451  Seventh  Street,  SW.. 
Washington,  DC  20410-0500. 

C.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  This  rule  merely 
conforms  the  existing  rule  on  the  subject 
of  Indian  housing  leases  and  grievance 
procedures  to  the  governing  statute,  as 
amended.  As  a  result,  the  rule  is  not 
subject  to  review  under  the  order. 

D.  Impact  on  the  Family 

The  General  Counsel,  as  the 

Designated  Official  under  Executive 
order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  imder  the  wder.  The 
rule  will  simply  buttress  the  efforts  of 
Indian  Housing  Authorities  to  keep  their 
housing  free  of  criminal  activity  by 
enforcing  provisions  of  the  law  making 
drug-related  and  other  serious  criming 
activity  on  or  near  the  premises  clearly 
actionable. 

E.  Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  is 
limited  to  specifying  the  procedures  for 
enforcing  lease  provisions  concerning 
criminal  activity. 

F.  "Takings"  Assessment 

The  General  Counsel,  as  the 

Designated  Official  under  Executive 
Order  12630,  Government  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights,  has 
determined  that  this  rule  does  not  have 
“takings  implications’’  as  defined  in 
HUD’s  “Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Teikings.’’  The 
Department  does  not  regard  the  effects 
of  this  rule  on  private  property  rights  as 
“effectively  denying  economically 
viable  use  of  any  distinct  legally 
protected  property  interest  of  [a 
property  owner],  or  result  in  a 
permanent  or  tempruary  physical 
occupation,  invasion,  or  deprivation." 
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The  proposed  rule  would  merely 
prescribe,  pursuant  to  statute,  the 
changes  in  lease  provisions  and 
grievance  procedures  to  be  used  by 
Indian  housing  authorities  that  receive 
assistance  from  HUD  under  the  United 
States  Housing  Act  of  1937. 


G.  Regulatory  Agenda 
This  rule  was  listed  as  item  1497  in 
the  Department’s  Semiannual  Agenda  of 
Regulations  published  on  November  3, 
1992  (57  FR  51392,  51435)  in 
accordance  with  Executive  order  12291 
and  the  Regulatory  Flexibility  Act. 


H.  Public  Reporting  Burden 

The  Department  has  determined  that 
the  following  provisions  contain 
information  collection  requirements  and 
estimates  the  public  reporting  burden  as 
follows: 


Annual  Reporting  Burden 


[Indian  Lease  and  Grievance  Procedure] 


Description  o<  Information  coMection 

No.  of  re¬ 
spondents 

No.  of  re- 
sponses/re- 
aponoent 

Total  annual 
response 

Hours  per  re¬ 
sponse 

Total  an¬ 
nual 
hours 

Adoption  of  expedited  grievance  procedure  . — 

190 

1 

190 

5 

950 

Development  of  new  lease:  90S.340(b)(5) . . . . . . 

190 

1 

190 

10 

1,900 

Obtalni^  tenant  sigrratures  on  new  lease:  905.340(b) . . . 

22.800 

1 

190 

.5 

11,400 

Recordkeepirrg . - . . 

22,800 

1 

22,800 

.5 

3,420 

1 

17,670 

I.  Catalog 

The  Catalog  of  Domestic  Assistance 
numbers  for  the  programs  affected  by  this 
rule  are  14.850  and  14.851. 

List  of  Subjects  in  24  CFR  Part  905 

Grant  programs:  Indians,  Low  and 
moderate  income  housing, 
Homeownership,  Public  housing. 

Accordingly,  part  905  of  title  24  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  90&-4NDIAN  HOUSING 
PROGRAMS 

1.  The  authority  citation  for  part  905 
would  continue  to  read  as  follows: 

Authority:  25  U.S.C.  450e(b);  42  U.S.C 
1437aa,  1437bb,  1437cc,  1437ee  and  3535(d). 

2.  Section  905.340  would  be  revised 
to  read  as  follows: 

$905,340  Grievance  procedure  ar>d  leases. 

(a)  Grievance  procedures. 

(1)  General.  Each  IHA  shall  adopt  and 
promulgate  grievance  procedures  that 
are  appropriate  to  local  circumstances. 
These  procedures  shall  comply  with  the 
Indian  Civil  Rights  Act,  if  applicable, 
and  section  6(k)  of  the  Act,  as 
applicable,  and  shall  assure  that  tenants 
and  homebuyers  will: 

(i)  Be  advised  of  the  speciHc  grounds 
of  any  proposed  adverse  action  by  the 
IHA; 

(ii)  Have  an  opportunity  for  a  hearing 
before  an  impartial  party  upon  timely 
request; 

(iii)  Have  a  reasonable  opportunity  to 
examine  any  documents,  records,  or 
regulations  related  to  the  proposed 
action  before  the  hearing  (or  trial  in 
court); 

(iv)  Be  entitled  to  be  represented  by 
another  person  of  their  choice  at  any 
hearing; 


(v)  Be  entitled  to  ask  questions  of 
witnesses  and  have  others  make 
statements  on  their  behalf;  and 

(vi)  Be  entitled  to  receive  a  written 
decision  by  the  IHA  on  the  proposed 
action. 

(2)  Expedited  grievance  procedure. 

An  IHA  may  establish  an  expedited 
grievance  for  any  grievance  concerning 
a  termination  of  tenancy  or  eviction  that 
involves: 

(i)  Any  criminal  activity  that  threatens 
the  health,  safety,  or  right  to  peaceful 
enjoyment  of  the  Indian  housing 
development  by  other  residents  or 
employees  of  the  IHA,  or 

(ii)  Any  drug-related  criminal  activity 
on  or  near  the  premises. 

(3)  Exclusion  of  certain  grievances,  (i) 
General.  An  IHA  may  pursue 
termination  of  tenancy  or  eviction 
without  offering  a  grievance  procedure 
where  the  termination  or  eviction  is 
based  on  one  of  the  grounds  stated  in 
paragraph  (a)(2)  of  this  section  if 
applicable  Tribal  or  State  law  requires 
that,  before  eviction,  a  tenant  (including 
a  homebuyer  under  a  homeownership 
agreement)  be  given  a  hearing  in  court, 
if  HUD  has  determined  that  the  Tribal 
or  State  procedures  provide  the  basic 
elements  of  due  process. 

(ii)  Basic  elements  of  due  process.  The 
elements  of  due  process  against  which 
the  jurisdiction’s  procedures  are 
measured  by  HUD  are  the  following: 

(A)  Adequate  notice  to  the  tenant  of 
the  grounds  for  terminating  the  tenancy 
and  for  eviction; 

(B)  Right  of  the  tenant  to  be 
represented  by  counsel; 

(C)  Opportunity  for  the  tenant  to 
re^te  the  evidence  presented  by  the 
IHA,  including  the  right  to  confront  and 
cross-examine  witnesses  and  to  present 
any  affirmative  legal  or  equitable 
defense  that  the  tenant  might  have;  and 


(D)  A  decision  on  the  merits. 

(4)  Notice  to  post  office  of  certain 
evictions.  When  an  IHA  evicts  an 
individual  or  family  from  a  dwelling 
unit  for  engaging  in  criminal  activity, 
including  drug-related  criminal  activity, 
the  IHA  shall  notify  the  local  post  office 
serving  that  dwelling  imit  that  the 
evicted  individual  or  family  is  no  longer 
residing  in  the  dwelling  \mit  (so  that  die 
post  office  will  terminate  delivery  of 
mail  for  such  persons  at  the  unit,  and 
that  such  persons  will  not  return  to  the 
unit  to  pick  up  mail). 

(5)  Notice  of  procedures.  A  copy  of 
the  grievance  procedures  shall  be  posted 
prominently  in  the  IHA  office,  and  shall 
be  provided  to  any  tenant,  homebuyer, 
or  applicant  upon  request. 

(b)  Leases,  ^ch  IHA  shall  use  leases 
that: 

(1)  Do  not  contain  imreasonable  terms 
and  conditions; 

(2)  Obligate  the  IHA  to  maintain  the 
project  in  a  decent,  safe,  and  sanitary 
condition; 

(3)  Require  the  IHA  to  give  adequate 
written  notice  of  termination  of  the 
lease  which  shall  not  be  less  than — 

(i)  A  reasonable  time,  but  not  to 
exceed  30  days,  when  the  health  or 
safety  of  other  tenants  or  IHA  employees 
is  threatened; 

(ii)  Fourteen  days  in  the  case  of 
nonpayment  of  rent;  and 

(iii)  Thirty  days  in  any  other  case; 

(4)  Require  that  the  IHA  may  not 
terminate  the  tenancy  except  for  serious 
or  repeated  violation  of  the  terms  or 
conditions  of  the  lease  or  for  other  good 
cause; 

(5)  Provide  that  any  criminal  activity 
that  threatens  the  health,  safety,  or  ri^t 
to  peaceful  enjoyment  of  the  premises 
by  other  tenants  or  any  drug-related 
criminal  activity  on  or  near  the 
premises,  engaged  in  by  an  Indian 
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housing  tenant,  any  member  of  the 
tenant’s  household,  or  any  guest  or 
other  person  under  the  tenant’s  control, 
shall  be  cause  for  termination  of 
tenancy.  For  purposes  of  this  section, 
the  term  “drug-related  criminal 
activity’’  means  the  illegal  manufacture, 
sale,  distribution,  use,  or  possession 
with  intent  to  manufacture,  sell, 
distribute,  or  use,  of  a  controlled 
substance  (as  defined  in  section  102  of 
the  Controlled  Substances  Act  (21 
U.S.C.  802));  and 

(6)  Specify  that  with  respect  to  any 
notice  of  termination  of  tenancy  or 
eviction,  notwithstanding  any 
applicable  Tribal  or  State  law,  an  Indian 
housing  tenant  shall  be  informed  of  the 
opportunity,  before  any  hearing  or  trial, 
to  examine  any  relevant  documents, 
records,  or  regulations  directly  related 
to  the  termination  or  eviction. 

Dated:  December  9, 1992. 

Joseph  G.  Schiff, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

(FR  Doc.  92-30352  Filed  12-14-92;  8:45  am) 
BIUJNG  CODE  4310-3S-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[FI-25-921 

RIN  1545-AQ70 

Qualified  Accelerated  Death  Benefits 
Under  Life  Insurance  Contracts 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  provides 
proposed  regulations  relating  to  the 
definition  of  a  life  insurance  contract  for 
federal  tax  purposes  and  to  the  federal 
income  tax  treatment  of  amounts 
received  as  qualified  accelerated  death 
benefits.  These  proposed  regulations  are 
necessary  to  provide  guidance  to 
insurance  companies  and  their 
policyholders. 

OATES:  Written  comments,  requests  to 
speak,  and  outlines  of  oral  arguments  to 
be  presented  at  the  hearing  scheduled 
for  March  19, 1993,  at  10  a.m.  in  the 
Internal  Revenue  Service  Auditorium, 
must  bo  received  by  February  26, 1993. 
See  notice  of  hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

ADDRESSES:  Send  submissions  to: 
Internal  Revenue  Service,  P.O.  Box 
7604,  Ben  Franklin  Station,  Attention: 


CX::CORP:T:R  (n-25-92),  room  5228, 
Washington,  ^  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Ann  H. 
Logan,  202-622-3970  (not  a  toll-free 
number).  Concerning  the  hearing,  Mike 
Slaughter  of  the  Regulations  Unit,  202- 
622-7190  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

’This  dociunent  sets  forth  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
sections  101,  7702,  and  7702A  of  the 
Internal  Revenue  Code  (Code).  The 
proposed  rules  relate  to  the  definition  of 
a  life  insurance  contract  under  section 
7702  of  the  Internal  Revenue  Code,  to 
the  treatment  of  a  life  insurance  contract 
under  section  7702A,  and  to  the  federal 
income  tax  treatment  of  amounts 
received  as  qualified  accelerated  death 
benefits  under  section  101.  The 
proposed  regulations  reflect  the 
addition  of  section  7702  to  the  Code  by 
section  221(a)  of  the  Tax  Reform  Act  of 
1984,  Public  Law  98-369,  and  the 
addition  of  section  7702A  to  the  Code 
by  section  5012  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988, 
Public  Law  100-647. 

Purpose  of  Regulations 

The  proposed  regulations  provide 
insurers  with  the  standards  needed  to 
design  and  market  insurance  contracts 
that  provide  both  death  benefits  and 
morbidity  benefits  without  subjecting 
policyholders  to  taxation  on  the  inside 
build-up  of  the  life  insurance  contracts. 

In  recognition  of  the  needs  of 
individuals  who  become  terminally  ill, 
the  proposed  regulations  also  allow  the 
payment  of  benefits  prior  to  death 
without  any  income  tax  liability  to  the 
recipient  if  death  is  expected  to  occur 
within  12  months. 

For  insurance  contracts  that,  prior  to 
July  1, 1993,  provide  for  a  benefit  or 
loan  for  terminally  ill  individuals  or  a 
morbidity  benefit,  the  proposed 
regulations  provide  transition  rules  that 
prevent  the  benefit  or  loan  from 
resulting  in  adverse  federal  tax 
consequences  to  the  policyholders  and 
avoid  the  reporting  and  withholding 
requirements  that  would  be  imposed 
upon  the  insurers  if  the  contracts  were 
to  fail  to  qualify  as  life  insurance 
contracts.  See  Rev.  Rul.  91-17, 1991-1 
C.B.  190. 

Summary  of  Relevant  Statutory 
Provisions 

Section  7702  defines  a  “life  insurance 
contract”  as  any  contract  that  is  a  life 
insurance  contract  under  applicable 


law,  but  only  if  the  contract  either  (1) 
meets  the  cash  value  accumulation  test 
of  section  7702(b),  or  (2)  meets  the 
guideline  premium  requirements  of 
section  7702(c)  and  falls  within  the  cash 
value  corridor  of  section  7702(d). 

The  cash  value  accumulation  test  of 
section  7702(b)  requires  that,  by  the 
terms  of  the  contract,  the  cash  surrender 
value  of  the  contract  may  not  at  any¬ 
time  exceed  the  net  single  premium  that 
would  have  to  be  paid  at  that  time  to 
fund  the  future  benefits  under  the 
contract.  “Cash  surrender  value”  for 
purposes  of  section  7702  is  defined  in 
section  7702(f)(2)(A)  as  the  cash  value  of 
the  contract  determined  without  regard 
to  any  surrender  charge,  policy  loan,  or 
reasonable  termination  dividends.  The 
“net  single  premium”  must  be 
determined  using  the  assumptions, 
computational  rules,  definitions,  and 
special  rules  contained  in  section  7702. 

The  guideline  premium  limitation  of 
section  7702(c)  provides  that  the 
premiums  paid  under  the  contract  at 
any  time  must  not  exceed  the  greater  of 
the  guideline  single  premium  or  the 
sum  of  the  guideline  level  premiums  to 
that  date.  Contracts  qualifying  as  life 
insurance  under  the  guideline  premium 
test  also  must  satisfy  the  cash  value 
corridor  of  section  7702(d).  The  corridor 
specifies  a  minimum  ratio  of  death 
benefits  to  cash  surrender  values. 

Section  7702(f)(7)  provides  for 
adjustments  in  determinations  made 
under  sectlbn  7702  if  there  is  a  change 
in  the  benefits  under  (or  in  other  terms 
of)  the  contract  which  was  not  reflected 
in  any  previous  determination  or 
adjustment.  A  reduction  in  death 
benefits  is  an  adjustment  event  under 
section  7702(f)(7).  Qualification  as  a  life 
insurance  contract  after  an  adjustment 
event  requires  redetermination  of  values 
under  the  contract,  including  the  net 
single  premium,  the  guideline  premium 
limitation,  and  the  cash  value  corridor, 
depending  on  the  test  under  which  the 
contract  qualifies  as  life  insurance. 

Section  7702(g)  governs  the  federal 
income  tax  treatment  of  a  life  insurance 
contract  under  applicable  law  tliat  fails 
to  meet  the  definition  of  a  life  insurance 
contract  under  section  7702(a),  either  at 
inception  or  at  a  later  date.  In  general, 
under  section  7702(g)(1)(A),  the 
“income  on  the  contract”  is  treated  as 
ordinary  income  that  is  received  or 
accrued  annually  by  the  policyholder. 

Section  7702A(a)  defines  a  modified 
endowment  contract  as  a  life  insurance 
contract  meeting  the  requirements  of 
section  7702  which  is  entered  into  on  or 
after  June  21, 1988  and  which  fails  to 
meet  the  7-pay  test  of  section  7702A(b) 
or  a  life  insurance  contract  which  is 
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received  in  exchange  for  a  modified 
endowment  contract. 

Section  7702A(c)(3)(A)(i)  provides 
that,  if  there  is  a  "material  change" 
within  the  meaning  of  section 
7702A(c)(3)  to  a  life  insurance  contract 
that  is  subject  to  section  7702A,  the 
contract  is  treated  as  entered  into  on  the 
day  that  the  material  change  takes  effect. 
A  material  change  in  the  benefits  imder 
(or  in  other  terms  of)  the  contract 
includes  any  increase  in  the  death 
benefit  under  the  contract  or  any 
increase  in,  or  addition  of,  a  qualified 
additional  benefit  under  the  contract. 

Section  101(a)  provides  in  part  that 
gross  income  does  not  include  amounts 
received  (whether  in  a  single  sum  or 
otherwise)  under  a  life  insurance 
contract,  if  the  amounts  are  paid  by 
reason  of  the  death  of  the  insured. 

Section  72(c)(1)  defines  investment  in 
the  contract  for  piuposes  of  determining 
the  exclusion  ratio  for  amounts  received 
as  an  annuity  under  an  annuity, 
endowment,  or  life  insurance  contract. 
Section  72(e)(6)  defines  investment  in 
the  contract  for  amounts  received  under 
an  annuity,  endowment,  or  life 
insurance  contract  if  the  amount  is  not 
received  as  an  annuity  and  no  other 
income  tax  provision  applies.  See  Rev. 
Rul.  55-349, 1955-1  C.B.  232, 

(premiums  for  supplementary  benefits 
excluded  from  the  investment  in  the 
contract). 

New  Insurance  Contracts 

Insurance  companies  have  developed 
insurance  contracts  which  provide  both 
death  benefits  and  "living  benefits” 
designed  to  assist  policyholders  with 
the  rising  costs  of  medical  care, 
particularly  medical  care  in  the  later 
years  of  life.  Living  benefits  generally 
may  be  divided  into  two  types  of 
benefits.  The  first  type  of  living  benefit, 
an  “accelerated  death  benefit," 
addresses  the  needs  of  terminally  ill 
individuals  who  may  incur  substantial 
medical  and  living  expenses  prior  to 
death.  This  benefit  allows  the 
policyholder,  under  a  life  insurance 
contract  insuring  a  terminally  ill 
individual,  to  "accelerate”  the  death 
benefit  paid  under  the  contract. 
Generally,  the  accelerated  death  benefit 
is  equal  to  all  or  a  portion  of  the  death 
benefit  discounted  for  the  remaining  life 
expectancy  (generally  12  months  or  less) 
of  the  terminally  ill  individual.  The 
payment  of  a  benefit  is  conditioned 
upon  the  policyholder  surrendering  all 
or  a  portion  of  the  policyholder’s  rights 
under  the  life  insurance  contract. 

A  second  type  of  living  benefit 
provides  accident  and  health  benefits 
upon  the  occurrence  of  certain 
morbidity  risks,  for  example,  a 


condition  requiring  a  long-term  stay  in 
a  nursing  home  or  certain  dread 
diseases.  The  living  benefit  is  a 
specified  amount  which  is  determined 
by  reference  to  all  or  a  portion  of  the 
death  benefit  otherwise  payable.  As 
with  accelerated  death  l^nefits,  the 
payment  of  a  benefit  is  conditioned 
upon  the  policyholder  surrendering  all 
or  a  portion  of  the  policyholder’s  rights 
under  the  life  insurance  contract. 

Explanation  of  Provisions 

The  proposed  regulations  are  being 
promulgated  to  provide  guidance 
concerning  the  tax  treatment  to  the 
owners  and  issuers  of  insurance 
contracts  that  provide  living  benefits  by 
addressing  the  application  of  sections 
72, 101,  7702,  and  7702A  to  those 
insurance  contracts. 

The  proposed  regulations  allow 
qualified  accelerated  death  benefits 
under  an  insurance  contract  to  be 
treated  as  amounts  paid  by  reason  of  the 
death  of  the  insured  for  purposes  of 
sections  101(a)  and  7702.  This  proposed 
treatment  allows  an  insurance  contract 
includiiig  these  benefits  to  continue  to 
meet  the  definition  of  a  life  insurance 
contract  under  section  7702.  The 
proposed  regulations  also  permit  a 
person  who  receives  a  qualified 
accelerated  death  benefit  to  exclude, 
under  section  101(a),  the  benefit  firom 
gross  income. 

A  qualified  accelerated  death  benefit 
is  defined  in  the  proposed  regulations  as 
a  benefit  payable  under  a  contract  on 
the  life  of  an  insured  who  becomes 
terminally  ill,  where  the  amount  of  the 
death  benefit  made  available  cannot  be 
discounted  by  more  than  12  months  at 
the  rate  of  interest  specified  in  the 
regulations.  Under  the  proposed 
regulations  an  individual  is  terminally 
ill  if  the  individual  has  an  illness  or 
physical  condition  that, 
notwithstanding  appropriate  medical 
care,  is  reasonably  expected  to  result  in 
death  within  12  months  from  the  date 
of  payment  of  the  accelerated  death 
benefit.  As  the  12  month  determination 
is  necessarily  subjective  to  some  extent, 
it  is  expected  that  the  insurer  will  act 
prudently  in  its  determination  of 
whether  the  person  is  terminally  ill.  The 
Service  is  considering  whether  to 
develop  further  guidance  that  would 
create  a  presumption  of  terminal  illness 
in  certain  circumstances. 

’The  proposed  regulations  also  address 
the  treatment,  under  section  7702,  of 
other  living  benefits  that  provide 
payments  upon  the  occurrence  of  a 
morbidity  risk  of  an  amount  determined 
by  reference  to  all  or  a  portion  of  the 
death  benefit  otherwise  payable  under 
an  insurance  contract.  For  purposes  of 


section  7702,  the  benefit  could  be 
viewed  as  an  amoimt  paid  upon 
surrender  of  a  contract  and  accordingly 
would  be  included  in  the  cash  surrender 
value  of  the  contract.  The  impact  of  this 
characterization  would  be  to  disqualify 
as  life  insurance  under  section  7702 
many  contracts  providing  these  benefits. 
Contracts  with  large  cash  surrender 
values  would  no  longer  qualify- under 
the  cash  value  accumulation  test  of 
section  7702(b)  while  contracts 
qualifying  under  the  guideline  premium 
test  of  section  7702(c)  would  fail, the 
cash  value  corridor  test  of  section 
7702(d).  For  example,  a  policyholder, 
age  37,  might  own  an  insurance  contract 
with  a  $100,000  face  amount,  that  also 
provides  for  a  payment  of  $70,000  upon 
surrender  of  the  contract  if  the 
policyholder  is  hospitalized  for  a 
specified  number  of  days.  The  $70,000 
hospital  benefit  could  result  in  the 
failure  of  the  contract  to  qualify  as  a  life 
insurance  contract  under  section  7702. 

To  enable  policyholders  to  avoid  this 
result,  the  proposed  regulations  adopt 
an  approach  which  assumes  that  a  life 
insurance  contract  and  an  accident  and 
health  insurance  contract  which  could 
be  sold  separately  should  be  allowed  to 
be  sold  together  without  endangering 
the  qualification  of  the  contract  offering 
both  benefits  as  a  life  insurance  contract 
under  section  7702.  To  preserve 
qualification  of  the  contract  ofiering 
both  benefits  as  a  life  insurance 
contract,  the  proposed  regulations 
exclude  amounts  payable  as  additional 
benefits  (other  than  qualified  additional 
benefits)  from  cash  value  if  the 
following  conditions  are  satisfied:  (1) 
The  benefits  are  paid  solely  upon  the 
occurrence  of  a  morbidity  risk,  (2)  the 
charges  for  the  benefits  are  separately 
stated  and  currently  imposed  by  the 
insurer,  and  (3)  the  charges  are  not 
included  in  premiums  t^en  into 
account  in  the  determination  of  the 
investment  in  the  contract  under  section 
72  and  are  not  taken  into  account  in  the 
determination  of  premiums  paid  under 
section  7702(f)(1). 

If  the  three  conditions  are  met,  the 
proposed  regulations  treat  a  life 
insurance  contract  with  an  additional 
accident  and  health  benefit  as  providing 
both  a  potential  death  benefit  and  a 
potential  living  benefit  which  is  paid 
upon  the  occurrence  of  a  morbidity  risk. 
The  living  benefit  is  treated  as  being 
comprised  of  two  elements:  (1)  A 
payment  upon  the  partial  or  full 
surrender  of  the  life  Insurance  contract 
for  part  or  all  of  the  cash  value,  and  (2) 
a  payment  upon  the  occurrence  of  a 
morbidity  event  of  an  additional 
accident  and  health  benefit  equal  to  the 
difference  between  the  total  payment 
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received  and  the  amount  received  by  the 
policyholder  on  the  full  or  partial 
surrender  of  the  contract.  If,  however, 
the  three  conditions  are  not  satisfied, 
the  additional  benefit  will  not  be 
excluded  from  cash  value  imder  section 
7702. 

The  requirement  that  morbidity  risk 
charges  for  living  benefits  be  separately 
stated  and  currently  imposed  by  the 
terms  of  the  life  insurance  contract  is 
necessary  if  section  7702  is  to  operate  in 
the  manner  intended  by  Congress. 
Providing  for  the  proper  allocation  and 
treatment  of  charges  for  these  contracts 
assures  the  appropriate  treatment  of 
amounts  paid  into  the  contract  and 
benefits  paid. 

The  approach  in  the  proposed 
regulations  is  intended  to  level  the 
playing  field  between  contracts  that 
provide  accident  and  health  benefits  in 
conjimction  with  life  insurance  benefits 
and  contracts  that  provide  only  accident 
and  health  benefits.  Thus,  the  approach 
of  the  proposed  regulations  will  allow  a 
contract  providing  both  accident  and 
health  and  life  insurance  benefits  to 
continue  to  qualify  as  a  life  insurance 
contract  imder  section  7702  so  long  as 
the  contract  provides  appropriate 
treatment  of  the  charges  for  the  accident 
and  health  benefits. 

The  proposed  regulations  also 
exclude  frnm  cash  value  qualified 
additional  benefits,  certain  amounts 
returned  upon  termination  of  a  credit 
life  insurance  contract,  and  reasonable 
termination  dividend. 

The  proposed  regulations  define  cash 
surrender  value,  net  surrender  value, 
and  death  benefit  for  purposes  of 
section  7702. 

Proposed  Effective  Dates 

The  proposed  regulations  under 
section  7702,  relating  to  the  definition 
of  cash  value  and  the  tax  treatment  of 
certain  benefits,  would  be  effective 
generally  for  contracts  issued  or  entered 
into  after  June  30, 1993. 

Under  the  proposed  regulations,  the 
provision  of  certain  benefits  or  loans  in 
a  life  insurance  contract  before  July  1, 
1993,  does  not  increase  the  cash  value 
of  the  contract.  The  proposed 
regulations  also  provide  that  the 
addition  to  a  life  insurance  contract, 
before  July  1, 1993,  of  certain  benefits  or 
loans  has  no  efiect  on  the  date  that  the 
contract  was  issued  or  entered  into  for 
purposes  of  section  7702  and  7702A, 
and  does  not  cause  a  material  change  in 
the  contract  under  section  7702A. 

The  addition  of  a  qualified 
accelerated  death  benefit  (or  an 
additional  benefit  satisfying  the  three 
conditions  specified  in  proposed 
§  1.7702-2(0)  to  a  life  insurance 


contract  at  any  time  has  no  effect  on  the 
date  that  the  contract  was  issued  or 
entered  into  for  purposes  of  section 
7702  and  7702A,  and  does  not  cause  a 
material  change  in  the  contract  under 
section  7702A. 

The  section  101  exclusion  provided 
by  the  proposed  regulations  for 
qualified  accelerate  death  benefits 
would  be  effective  for  amounts  received 
on  or  after  the  date  on  which  final 

accelerated  death  bene^t  are  published 
in  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  Wn 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  the 
proposed  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Comments  and  Request  for  a  Public 
Hearing 

Before  the  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  ^e  Internal 
Revenue  Service. 

Comments  are  specifically  requested 
on  the  need  for  special  rules  under 
section  7702(f)(7)  for  contracts  that  do 
not  terminate  upon  payment  of  a 
morbidity  benefit  or  a  qualified 
accelerated  death  benefit.  Comments  are 
also  requested  on  whether  the  proposed 
regulations  treat  additional  benefits 
insuring  morbidity  risks  that  are 
attached  to  a  life  insurance  contract  in 
the  same  fashion  as  contracts  which 
provide  similar  benefits  that  are  not 
attached  to  a  life  insurance  contract. 
Finally,  comments  are  requested  on 
whether  the  regulations  should  specify 
how  premiums  and  charges  should  be 
allocated  among  the  various  benefits 
provided  under  a  life  insurance 
contract. 

All  comments  will  be  available  for 
public  inspection  and  copying  in  their 
entirety.  A  public  hearing  has  been 
scheduled  for  March  19, 1993.  See 
notice  of  hearing  published  elsewhere 
in  this  issue  of  &e  Federal  Register. 


Drafting  Information 

The  principal  author  of  these 
propo^  regulations  is  Ann  H.  Logan, 
Office  of  the  Assistant  Chief  Counsel 
(Financial  Institutions  and  Products), 
Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Service  and  the 
Treasury  Department  participated  in 
developing  ffie  regulations,  in  matters  of 
both  substance  and  style. 

List  of  Subjects 

26  CFR  1.101-1  throu^  1.133-lT 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  1.7702-0  through  1.7702A-1 
Life  insurance  contract.  Taxes. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1-4NCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,1953 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  a 
citation  to  read  as  follows: 

Authority:  26  U.S.C  7805  *  *  *  Section 

1.7702- 2  also  issued  under  26  U.S.C  7702(k) 

*  •  • 

Par.  2  Section  1.101-8  is  added  to 
read  as  follows: 

i1.101-8  Amounts  paid  with  respect  to 
terminaily  iii  individuais. 

For  purposes  of  section  101(a),  a 
qualified  accelerated  death  benefit  (as 
defined  in  §  1.7702-2(d)),  received  on  or 
after  [date  on  which  final  regulations 
are  published  in  the  Federal  Register], 
is  treated  as  an  amount  paid  by  reason 
of  the  death  of  the  insured. 

Par.  3.  Section  1.7702-0  is  added  to 
read  as  follows. 

1 1.7702- 0  Tabie  of  contents. 

This  section  lists  the  captions  that 
appear  in  §§  1.7702-1  and  1.7702-2. 

§  1 . 7702-1  Mortality  charges. 

(a)  General  rule. 

(b)  Reasonable  mortality  charges. 

(1)  Actually  expected  to  be  imposed. 

(2)  Limit  on  charges. 

(c)  Safe  harbors. 

(1)  1980  C.S.O.  Basic  Mortality  Tables. 

(2)  Unisex  tables  and  smoker/nonsmoker 
tables. 

(3)  Certain  contracts  based  on  1958  CS.O. 
table. 

(d)  Definitions. 

(1)  Prevailing  commissioners’  standard 
tables. 

(2)  Substandard  risk. 

(3)  NonparticipMting  contract 
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(4)  Charge  reduction  mechanism. 

(5)  Plan  of  insurance. 

(e)  Effective  date. 

§1.7702-2  Definitions. 

(a)  In  general. 

(b)  Cash  value. 

(1)  In  general. 

(2)  Amounts  excluded  from  cash  value. 

(c)  E)eath  benefrt 

(1)  In  general. 

(2)  Qualified  accelerated  death  benefrt 
treated  as  death  benefrt 

(d)  Qualified  accelerated  death  benefit. 

(1)  In  general. 

(2)  Determination  of  present  value  of  the 
reduction  in  death  benefit 

(3)  Examples. 

(e)  Terminally  ill  defrned. 

(f)  Certain  other  additional  benefits. 

(1)  In  general. 

(2)  Examples. 

(g)  Adjustments  under  section  7702(f)(7). 

(h)  Cash  surrender  value. 

(1)  In  general. 

(2)  For  purposes  of  section  7702(f)(7). 

(i)  Net  surrender  value. 

(j)  Effective  date  and  special  rules. 

(1)  In  general. 

(2)  Plosion  of  certain  benefits  before  July 
1, 1993. 

(i)  Not  treated  as  cash  value. 

(ii)  No  effect  on  date  of  issuance. 

(iii)  Special  rule  for  addition  of  benefrt  or 
loan  provision  after  December  15, 1992. 

(3)  Addition  of  qualifred  accelerated  death 
benefrt 

(4)  Addition  of  other  additional  benefrts. 

Par.  4.  Sections  1.7702-2  and 
1.7702A-1  are  added  to  read  as  follows: 

$1.7702-2  Definitions. 

(a)  In  general.  Paragraphs  (b)  through 

(i)  of  this  section  provide  definitions 
and  other  rules  only  for  purposes  of 
section  7702. 

(b)  Cash  value — (1)  In  general.  Except 
as  otherwise  provided  in  paragraph 
(b)(2)  of  this  section,  the  cash  value  of 

a  contract  is  the  greater  of— 

(1)  The  maximum  amount  payable 
under  the  contract  (determined  without 
regard  to  any  smrender  charge  or  policy 
loan);  or 

(ii)  The  maximum  amount  that  the 
policyholder  can  borrow  under  the 
contract. 

(2)  Amounts  excluded  from  cash 
value.  The  cash  value  of  a  contract  does 
not  include — 

(i)  The  amount  of  any  death  benefit 
(as  defined  in  paragraph  (c)  of  this 
section); 

(ii)  The  amount  of  any  qualified 
additional  benefrt; 

(iii)  The  ammmt  of  any  other  benefrt 
described  in  paragraph  (f)  of  this 
section; 

(iv)  An  amount  returned  to  the 
insured  upon  termination  of  a  credit  life 
insurance  contract  due  to  a  full 
repayment  of  the  debt  covered  by  the 
contract;  or 


(v)  A  reasonable  termination  dividend 
not  in  excess  of  $35  for  each  $1,000  of 
the  face  amount  of  the  contract. 

(c)  Death  benefit — (1)  In  general.  A 
death  benefrt  is  the  amount  payable  by 
reason  of  the  death  of  the  insured 
(determined  without  regard  to  any 
qualifred  additional  benefrts). 

(2)  Qualified  accelerated  death  benefit 
treated  as  death  benefit.  For  purposes  of 
paragraph  (b)(2)(i)  of  this  section,  the 
amount  payable  as  a  qualifred 
accelerated  death  benefrt  as  defrned  in 
paragraph  (d)  of  this  section  (but 
determined  without  regard  to  any 
reduction  for  discounting)  is  treated  as 
a  death  benefrt. 

(d)  Qualified  accelerated  death 
benefit— {!)  In  general.  A  benefrt 
payable  prior  to  death  (accelerated 
benefit)  is  a  qualifred  accelerated  death 
benefrt  if,  under  the  contract,  the 
following  conditions  are  satisfied — 

(1)  The  accelerated  benefrt  is  payable 
only  if  the  insured  becomes  terminally 
ill  (as  defrned  in  paragraph  (e)  of  this 
section); 

(ii)  The  amount  of  the  accelerated 
benefrt  is  equal  to  or  more  than  the 
present  value  of  the  reduction  in  the 
death  benefrt  otherwise  payable  in  the 
event  of  the  death  of  the  insured 
(without  regard  to  any  qualified  > 
additional  benefrts);  and 

(iii)  The  ratio  of  the  cash  surrender 
value  of  the  contract  immediately  after 
the  payment  of  the  accelerated  benefrt  to 
the  cash  surrender  value  of  the  contract 
immediately  before  the  payment  of  the 
accelerated  benefrt  is  equal  to  or  greater 
than  the  ratio  of  the  death  benefrt 
immediately  after  the  payment  of  the 
accelerated  benefrt  to  the  death  benefrt 
immediately  before  the  payment  of  the 
accelerated  benefrt. 

(2)  Determination  of  present  value  of 
the  reduction  in  death  benefit.  For 
purposes  of  paragraph  (d)(l)(ii)  of  this 
section,  the  present  value  of  the 
reduction  in  death  benefrt  occurring 
upon  payment  of  a  qualifred  accelerated 
death  benefrt  must  be  determined  by — 

(i)  Using  as  the  discount  rate  the 
greater  of — 

(A)  The  applicable  federal  interest 
rate  determined  under  section  846(c)(2); 
or 

(£)  The  interest  rate  applicable  to 
policy  loans  under  the  contract;  and 

(ii)  Assuming  that  the  death  benefrt 
(or  the  portion  thereof)  would  have  been 
paid  12  months  after  the  date  of  the 
payment  of  the  accelerated  benefrt. 

(3)  Examples.  The  following  examples 
illustrate  the  provisions  of  this 
paragraph  (d). 

Example  1.  B  owns  an  insurance  contract 
with  a  death  benefit  of  $100,000  and  a  cash 


value  of  $30,000.  In  1994,  the  insured 
becomes  terminally  ill  (as  defined  in 
paragraph  (e)  of  this  section).  In  1994,  B 
receives  an  accelerated  benefit  equal  to  forty 
percent  of  the  death  benefit  under  the 
contract  (discounted  in  accordance  with  to 
the  rules  of  paragraph  (d)(2)  of  this  section). 

As  a  result  of  the  payment  of  the  accelerated 
benefit,  the  amount  that  B  is  entitled  to 
receive  upon  the  surrender  of  the  contract  is 
reduced  by  $12,000  (forty  percent  of  $30,000) 
to  $18,000.  The  ratio  of  the  cash  surrender 
value  of  the  contract  immediately  after  the 
payment  of  the  accelerated  benefrt  to  the  cash 
surrender  value  of  the  contract  immediately 
before  the  payment  of  the  accelerated  benefrt 
(18:30)  is  equal  to  the  ratio  of  the  death 
benefrt  immediately  after  the  payment  of  the 
accelerated  benefit  to  the  death  benefrt 
immediately  before  the  payment  of  the 
accelerated  benefit  (60:100).  The  accelerated 
benefit  constitutes  a  qualifred  accelerated 
death  benefit. 

Example  2.  C  owns  an  insurance  contract 
with  a  death  benefit  of  $100,000.  In  1994,  the 
insured  becomes  terminally  ill  (as  defrned  in 
paragraph  (e)  of  this  section).  The  policy  loan 
rate  specified  in  the  contract  is  10  percent 
and  exceeds  the  federal  applicable  rate 
determined  under  section  846(c).  In  1994,  C 
receives  an  accelerated  benefit  equal  to  the 
entire  death  benefit  of  the  policy  discounted 
by  10  percent  for  12  months  from  the  date 
of  payment  and  the  contract  terminates.  The 
accelerated  benefit  is  not  a  qualifred 
accelerated  death  benefrt. 

Example  3.  The  facts  are  the  same  as  in 
Example  2  except  that  C  receives  an 
accelerated  benefit  equal  to  the  entire  death 
benefit  of  the  policy  ^scounted  by  20  . 
percent  for  12  months  from  the  date  of 
payment  and  the  contract  terminates.  The 
accelerated  benefit  is  a  qualifred  accelerated 
death  benefit. 

(e)  Terminally  ill  defined.  An 
individual  is  terminally  ill  if  the  insurer 
determines  that  the  individual  has  an 
illness  or  physical  condition  that, 
notwithstanding  appropriate  medical 
care,  is  reasonably  expected  to  result  in 
death  within  12  months,  fr'om  the  date 
of  payment  of  the  accelerated  death 
benefrt. 

(0  Certain  other  additional  benefits — 
(1)  In  general.  An  additional  benefit  is 
described  in  this  paragraph  (f)  if  the 
following  conditions  are  satisfied — 

(1)  The  benefrt  is  payable  solely  upon 
the  occurrence  of  a  morbidity  risk; 

(ii)  The  charges  for  the  benefit  are 
separately  stated  and  currently  imposed 
by  the  terms  of  the  contract;  and 

(iii)  The  charges  for  the  benefrt  are  not 
included  in  premiums  taken  into 
account  in  the  determination  of  the 
investment  in  the  contract  under  section 
72(c)(1)  or  72(e)(6)  and  are  not  taken 
into  account  in  the  determination  of 
premiums  paid  under  section  7702(f)(l]. 

(2)  Examples.  The  following  examples 
illustrate  the  provisions  of  this 
paragraph  (f): 
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Example  1.  A  owns  an  insurance  contract 
with  a  death  benefit  of  $100,000.  The 
contract  contains  a  provision  that  upon  the 
occurrence  of  a  mort)idity  risk,  the  insurance 
company  will  pay  to  A  a  morbidity  benefit 
equal  to  70-percent  of  the  contract’s  death 
benefit  in  complete  termination  of  A’t  rights 
under  the  contract  Upon  surrender  of  the 
contract  prior  to  the  occurrence  of  the 
morbidity  risk,  A  currently  would  be  entitled 
to  receive  $40,000.  The  morbidity  benefit  is 
payable  solely  upon  the  occurrence  of  a 
morbidity  risk.  'The  charges  for  the  morbidity 
benefit  are  separately  stated  and  currently 
imposed  under  the  contract  The  charges  for 
the  morbidity  benefit  are  not  included  in 
premiums  taken  into  account  in  the 
determination  of  the  investment  in  the 
contract  under  section  72(c)(1)  or  72(e)(6) 
and  are  not  taken  into  account  in  the 
determination  of  premiums  paid  under 
section  7702(f)(1).  The  excess  of  the  $70,000 
(70  percent  of  $100,000)  prayable  to  A  upon 
the  occurrence  of  the  morbidity  risk  over 
$40,000  is  an  additional  benefit  which  is  not 
a  qualified  additional  benefit.  The  additional 
benefit  is  described  in  this  paragraph  (f). 
Under  paragraph  (b)(2)(iii)  of  this  section,  the 
amount  of  the  addition^  benefit  (the  $30,000 
payable  by  reason  of  the  occurrence  of  a 
morbidity  risk)  is  not  included  in  the 
contract’s  cash  value.  Accordingly,  $40,000  is 
treated  as  cash  value  payable  upon  complete 
surrender  of  the  contract  while  the  remaining 
$30,000  is  treated  as  a  morbidity  benefit 
under  the  contract 

Example  2.  The  facts  are  the  same  as  in 
Example  1  except  that  the  charges  for  the 
morbidity  benefit  are  not  separately  stated 
and  currently  imposed.  The  benefit  is  not 
described  in  this  paragraph  (f)  and 
consequently  the  benefit  is  not  excluded 
firom  the  cash  value  of  the  contract  Under 
paragraph  (b)(2)(iii)  of  this  section,  the 
contract’s  cash  value  includes  the  amounts 
payable  by  reason  of  the  occurrence  of  a 
morbidity  risL 

Example  3.  The  facts  are  the  same  as  in 
Example  1  except  that  the  charges  for  the 
morbidity  benefit  are  included  in  premiums 
taken  into  account  in  the  determination  of 
the  investment  in  the  contract  under  section 
72(cMl)  or  72(eK6)<  The  benefit  is  not 
described  in  this  paragraph  (f)  and 
consequently  the  benefit  is  not  excluded 
from  the  cash  value  of  the  contract  Under 
paragraph  (b)(2)(4ii)  of  this  section,  the 
contract’s  cash  value  includes  the  amounts 
payable  by  reason  of  the  occurrence  of  a 
morbidity  risL 

(g)  Adjustments  under  section 
7702(f)(7).  If  a  life  instirance  contract  is 
not  terminated  upon  the  payment  of  a 
qualified  accelerated  death  benefit  or  an 
additional  benefit  described  in 
paragraph  (Q  of  this  section,  any  change 
in  the  benefits  under  (or  in  other  terms 
oO  the  contract  is  a  change  not  reflected 
in  any  previous  determination  or 
adjustment  under  section  7702  and  is  an 
adjustment  event  under  section 
7702(f)(7). 

(h)  Cash  surrender  value — (1)  In 
general.  Except  as  provided  in 


paragraph  (h)(2)  of  this  section,  cash 
surrender  value  of  a  contract  is  its  cash 
value,  as  determined  under  paragraph 
(b)  of  this  section. 

(2)  For  purposes  of  section  7702(fX7). 
For  purposes  of  determining  the 
recaptvue  ceiling  imder  section 
7702(f)(7),  cash  surrender  value  is  the 
amount  that  would  be  payable  under  the 
contract  (determined  without  regard  to 
any  surrender  charge,  policy  loan,  or 
reasonable  termination  dividends)  if  the 
contract  were  terminated  immediately 
prior  to  the  change  in  the  benefits  imder 
(or  in  other  terms  of)  the  contract. 

(1)  Net  surrender  value.  For  purposes 
of  section  7702(g),  the  net  surrender 
value  of  a  contract  at  any  time  is  the 
amount  that  would  be  payable  under  the 
contract  (determined  with  regard  to 
siurender  charges  but  without  regard  to 
any  policy  loan)  if  the  contract  were 
terminated  at  that  time. 

(j)  Effective  date  and  special  rules — 
(1)  In  general.  Except  as  otherwise 
provided  in  this  paragraph  (j),  this 
section  applies  only  with  respect  to 
contracts  issued  or  entered  into  after 
June  30, 1993. 

(2)  Provision  of  certain  benefits  before 
fuly  1, 1993 — (i)  Not  treated  as  cash 
value.  If  a  benefit  or  loan  payable  only 
in  the  event  the  insured  becomes 
terminally  ill  (as  defined  in  paragraph 
(e)  of  this  section),  or  an  additional 
benefit  (other  than  a  qualified  additional 
benefit)  or  loan  payable  solely  upon  the 
occurrence  of  a  morbidity  risk,  is 

Erovided  in  a  life  insurance  contract 
afore  July  1, 1993,  the  benefit  or  loan 
is  not  treated  as  cash  value  under 
section  7702. 

(ii)  No  effect  on  date  of  issuance.  If  a 
'  benefit  or  loan  provision  described  in 
paragraph  (j)(2)(i)  of  this  section  is 
added  to  a  life  insurance  contract  before 
July  1, 1993,  the  addition  of  the  benefit 
or  loan  has  no  effect  on  the  date  that  the 
contract  was  issued  or  entered  into  for 
purposes  of  section  7702. 

(iii)  Special  rule  for  addition  of 
benefit  or  loan  provision  after  December 
15, 1992.  This  paragraph  (j)(2)  applies 
with  respect  to  a  benefit  or  loan 
provision  added  to  a  life  insurance 
contract  after  December  15, 1992  only  if 
the  insurer  can  demonstrate  that  the 
benefit  or  loan  provision  was  available 
under  a  life  insurance  contract  issued  in 
the  United  States  as  of  December  15, 
1992. 

(3)  Addition  of  qualified  accelerated 
death  benefit.  If  a  qualified  accelerated 
death  benefit  (as  defined  in  paragraph 
(d)  of  this  section)  is  added  to  a  life 
insurance  contract  at  any  time — 

(i)  The  addition  of  the  benefit  has  no 
effect  on  the  date  that  the  contract  was 
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issued  or  entered  into  for  purposes  of 
section  7702;  and 

(ii)  Paragraph  (b)(2)(i)  of  this  section 
shall  apply  to  the  qualified  accelerated 
death  benefit. 

(4)  Addition  of  other  additional 
benefits.  If  an  additional  benefit 
described  in  paragraph  (f)  of  this  section 
is  added  to  a  life  insurance  contract  at 
any  time — 

(1)  The  addition  of  the  benefit  has  no 
effect  on  the  date  that  the  contract  was 
issued  or  entered  into  for  purposes  of 
section  7702;  and 

(ii)  The  benefit  is  not  treated  as  cash 
value  under  section  7702. 

§1.7702A-1  Addition  of  certain  bmefits. 

(a)  Addition  of  certain  benefits  before 
fuly  1, 1993 — (1)  No  effect  on  date  of 
issuance.  If  a  benefit  or  locm  payable 
only  in  the  event  the  insured  becomes 
terminally  ill  (as  defined  in  §  1.7702- 
2(e)),  or  an  additional  benefit  (other 
than  a  qualified  additional  benefit)  or 
loan  payable  solely  upon  the  occurrence 
of  a  morbidity  risk,  is  added  to  a  life 
insurance  contract  before  July  1, 1993, 
the  addition  of  the  benefit  or  loan 
provision  has  no  effect  on  the  date  that 
the  contract  was  issued  or  entered  into 
for  purposes  of  section  7702A. 

(2)  No  material  change.  If  a  benefit  or 
loan  provision  described  in  paragraph 
(a)(1)  of  this  section  is  added  to  a  life 
insurance  contract  before  July  1, 1993, 
the  addition  of  the  benefit  is  not  treated 
as  a  material  change  under  section 
7702A(c)(3). 

(3)  Special  rule  for  addition  of  benefit 
or  loan  provision  after  December  15, 
1992.  This  paragraph  (a)  applies  with 
respect  to  a  benefit  or  loan  provision 
added  to  a  life  insurance  contract  after 
December  15, 1992  only  if  the  insurer 
can  demonstrate  that  the  benefit  or  loan 
provision  was  available  under  a  life 
insurance  contract  issued  within  the 
United  States  as  of  December  15, 1992. 

(b)  Addition  of  qualified  accelerated 
death  benefit.  If  a  qualified  accelerated 
death  benefit  (as  defined  in  §  1.7702- 
2(d))  is  added  to  a  life  insurance 
contract  at  any  time— 

(1)  The  addition  of  the  benefit  has  no 
effect  on  the  date  that  the  contract  was 
issued  or  entered  into  for  purposes  of 
section  7702A;  and 

(2)  The  addition  of  the  benefit  is  not 
treated  as  a  material  change  under 
section  7702A(c)(3). 

(c)  Addition  of  other  additional 
benefits.  If  an  additional  benefit 
described  in  §  1.7702-2(1)  is  added  to  a 
life  insurance  contract  at  any  time — 

(1)  The  addition  of  the  benefit  has  no 
effect  on  the  date  that  the  contract  was 
issued  or  entered  into  for  purposes  of 
section  7702A;  and 
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(2)  The  addition  of  the  benefit  is  not 
treated  as  a  material  change  under 
section  7702A(c)(3). 

Michael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 
[FR  Doc  92-29919  FUed  12-14-92;  8:45  am] 
BIUJNQ  CODE  4a30-01-M 


26  CFR  Part  1 
[FI-25-92] 

RIN  1545-AQ70 

Qualified  Accelerated  Death  Benefits 
Under  Life  Insurance  Contracts; 

Hearing 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
Income  Tax  Regulations  relating  to  the 
definition  of  a  life  insurance  contract  for 
Federal  tax  purposes  and  to  the  Federal 
income  tax  treatment  of  amounts 
received  as  qualified  accelerated  death 
benefits. 

DATES:  The  public  hearing  will  be  held 
on  Friday,  March  19, 1993,  beginning  at 
10  a.m.  Requests  to  speak  and  outlines 
of  oral  comments  must  be  received  by 
Friday,  February  26, 1993. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  IRS  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW,  Washington,  DC.  Requests  to  speak 
and  outlines  of  oral  comments  should 
be  submitted  to  the  Internal  Revenue 
Service,  P.O.  Box  7604,  Ben  Franklin 
Station,  Attn:  CC;CORP:T:R  (n-25-92], 
room  5228,  Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Coimsel  (Corporate), 
(202)  622-7190  (not  a  toll-free  num^r). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  to  amend  the  Income  Tax 
R^ulations  (26  CFR  part  1)  under 
sections  101, 7702,  and  7702A  of  the 
Internal  Revenue  Code,  to  the  treatment 
of  life  insurance  contract  under  section 
7702A,  and  to  the  Federal  income  tax 
treatment  of  amounts  received  as 
qualified  accelerated  death  benefits 
under  section  101.  These  proposed 
regulations  appear  elsewhere  in  this 
issue  of  the  Federal  Register. 

The  rules  of  §  601.601(a)(3)  of  the 
“Statement  of  Procedural  Rules’*  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 


time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Friday, 
February  26, 1993,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
firee  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 

(FR  Doc.  92-29920  Filed  12-14-92:  8:45  am] 
BiLUNQ  CODE  483&-01-M 


26  CFR  Part  1 
[PS-91-90] 

RIN  1545-AP52 

Partnership  Transactions  Involving 
Equity  interests  of  a  Partner 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Section  631  of  the  Tax  Reform 
Act  of  1986  was  intended  to  repeal  the 
General  Utilities  doctrine  which,  under 
certain  circumstances,  permitted  a 
corporation  to  distribute  appreciated 
assets  to  its  shareholders  without 
recognizing  gain.  The  Service  has 
determined  that,  in  certain 
circumstances,  Uie  acquisition  (or  mere 
ownership)  by  a  partnership  of  stock  in 
one  of  its  corporate  partners  results  in 
avoidance  of  the  repeal  of  the  General 
Utilities  doctrine.  This  document 
contains  proposed  regulations  that 
prevent  a  corporate  partner  from 
avoiding  corporate-level  gain  through 
transactions  with  a  partnership 
involving  equity  interests  of  the  partner. 
The  intended  effect  of  these  proposed 
regulations  is  to  provide  for  gain 
recognition  in  such  circumstances. 


DATES:  Written  comments  and  requests 
to  appear,  and  outlines  of  oral 
comments  to  be  presented,  at  a  public 
hearing  scheduled  for  February  3, 1993 
must  be  received  by  January  20, 1993. 

See  notice  of  public  hearing  on  these 
proposed  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

ADDRESSES:  Send  comments,  requests  to 
speak  at  the  public  hearing,  and  outlines 
of  oral  comments  to:  Internal  Revenue 
Service,  P.O.  Box  7604,  Ben  Franklin 
Station,  Attn:  CC;CORP:T:R  (PS-91-90), 
room  5228,  Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Channing  Brackey  at  (202)  622-3070  or 
Tom  Matragrano  at  (202)  622-7530  (not 
toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Introduction 

This  document  contains  proposed 
income  tax  regulations  under  section 
337(d)  of  the  Internal  Revenue  Code 
implementing  Notice  89-37, 1989-1 
C.B.  679.  In  the  notice,  the  Internal 
Revenue  Service  stated  that  it  would 
publish  regulations  to  prevent  the  use  of 
a  partnership  to  circumvent  the  repeal 
of  the  General  Utilities  doctrine.  Section 
337(d)  provides  the  Service  authority  to 
issue  such  regulations  as  may  be 
necessary  and  appropriate  to  carry  out 
the  purposes  of  the  repeal,  "including 
regulations  to  ensure  that  such  piirposes 
may  not  be  circumvented  through  the 
use  of  any  provision  of  the  law  or 
regulations.” 

Prior  to  the  repeal  of  the  General 
Utilities  doctrine,  a  corporation 
recognized  no  gain  or  loss  on  certain 
distributions  of  property  to  its 
shareholders.  Following  the  repeal,  a 
corporation  generally  recognizes  gain  on 
the  distribution  of  appreciated  property 
to  a  shareholder. 

In  Notice  89-37,  the  Service  clarified 
that  section  311(b),  rather  than  section 
731(a).  applies  when  a  partner  receives 
a  partnership  distribution  of  its  own 
stock  (the  distribution  rule).  Further,  the 
Service  stated  that  the  partner 
recognizes  gain  when  a  pre-distribution 
transaction  (or  series  of  transactions) 
has  the  economic  efiect  of  an  exchange 
by  the  partner  of  appreciated  property 
for  its  stock  (the  deemed  redemption 
rule).  Finally,  the  Notice  indicated  that 
some  of  the  transactions  subject  to  these 
regulations  also  may  be  subject  to 
taxation  under  the  "substance  over 
form"  principle  or  section  707(a)(2)((B), 
and  this  continues  to  he  true. 
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Explanation  of  Prorisions 
In  General 

This  section  sets  forth  rules  that  apply 
when  a  partnership,  either  directly  or 
indirectly,  owns,  acquires,  or  distributes 
the  stock  of  a  partner.  The  proposed 
regulations  adopt  a  deemed  redemption 
rule  and  a  distribution  rule. 

The  Deemed  Redemption  Rule 

Under  the  deemed  redemption  rule,  a 
partner  recognizes  gain  at  the  time  of, 
and  to  the  extent  tlut.  any  transaction 
(or  series  of  transactions)  has  the 
economic  effect  of  a  partner  exchanging 
its  interest  in  appreciated  property  for 
an  interest  in  its  stock  that  is  owned  or 
acquired  by  the  partnership.  The 
economic  effect  of  an  exchange  of 
property  for  stock  may  occur  when  the 
partner  contributes  property  to  the 
partnership.  It  may  also  occiu*  when  a 
partnership  acquires  stock  of  a  partner, 
when  a  partner^  p  makes 
disprop^ionate  distributions,  or  when 
the  partnership  agreement  is  amended 
to  provide  different  sharing  ratios. 

The  Distribution  Rule 

Under  the  distribution  rule,  a 
partnership  distribution  to  a  partner  of 
its  stock  is  treated  as  a  redemption  of 
the  partner’s  stock  in  exchange  for  all  or 
a  portion  of  the  partner’s  partnership 
interest  Therefore,  the  regulations 
provide  that  the  general  nonrecognition 
rule  of  section  731(a)  does  not  apply  to 
the  extent  a  partner  receives  a 
distribution  of  its  own  stock. 

The  Service  received  comments  on 
Notice  89-37  suggesting  that  a  modified 
distribution  rule  be  adopted.  Under  the 
modified  distribution  rule,  the  gain 
recognized  on  the  distribution  generally 
would  be  limited  to  the  difference 
between  the  partnership’s  basis  in  the 
stock  of  the  partner  before  the 
distribution  and  the  partner’s  basis  in 
the  stock  if  determined  under  section 
732(c).  Proponents  of  the  modified 
distribution  rule  believe  that  the  stock 
treated  as  redeemed  under  the  deemed 
redemption  rule  should  be  treated  as 
owned  by  the  redeeming  partner  for 
certain  purposes  and  owned  by  the 
partnership  for  other  purposes. 
Otherwise,  they  argue,  the  same  stock 
could  be  treated  as  redeemed  by  a 
partner  more  than  once.  An  alternative 
characterization,  and  the  one  adopted  in 
the  proposed  regulations,  is  that  the 
red^ming  partner  be  treated  as 
contributing  the  redeemed  stock  back  to 
the  partnership  for  all  purposes.  The 
Service  considered  the  mc^ifled 
distribution  rule,  but  rejected  that 
approach  because  the  distribution  rule 


is  more  administrable  and  requires  less 
complex  rules. 

Affiliate  Stock  and  Other  Equity 
Interests 

The  proposed  regulations  also  apply 
to  transactions  involving  stock  of  an 
afGliate  of  the  partner  or  other  equity 
interests  in  the  partner  or  affiliate, 
including  options,  warrants,  and-similar 
interests.  A  corporation  is  treated  as  an 
affiliate  of  a  partner  at  the  time  of  a 
deemed  redemption  or  distribution  by 
the  partnership  if,  immediately 
thereafter,  the  partner  and  corporation 
are  members  of  an  affiliated  group. 

De  minimis  Rule  and  Inadvertence  Rule 

’The  proposed  regulations,  vmder  a  de 
minimis  rule,  do  not  apply  to  a  partner 
for  a  taxable  year  if  the  partner  has 
never  owned  more  than  five  percent  of 
the  partnership,  and  as  of  the  close  of 
the  taxable  year  and  while  the  partner 
is  a  partner,  the  partnership  has  not 
held  in  the  aggregate  (whether  or  not 
held  at  any  one  time)  the  lesser  of 
$250,000  of  stock  of  the  partner,  or  two 
percent  of  the  value  of  any  class  of  stock 
of  the  partner.  Further,  the  rules  do  not 
apply  to  any  stock  of  a  partner  that  is 
disposed  of  by  the  partnership  prior  to 
the  due  date  (including  extensions)  of 
its  federal  income  tax  return  for  the 
taxable  year  during  which  the  stock  is 
acquired  (or  for  the  taxable  year  in 
which  the  partner  becomes  a  partner, 
whichever  is  applicable)  and  that  is  not 
distributed  to  the  partner  or  affiliate. 

Effective  Date 

The  regulations  are  proposed  to  apply 
to  any  transaction  or  distribution 
occurring  after  March  9. 1989. 

Special  Analysis 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  ’Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  al^  has  been  determined 
that  section  S53(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(0  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  the  impact  of  the  rules  on 
small  business. 

Comments  and  Public  Hearing 

Before  adopting  these  proposed 
regulations  as  final  regulations, 
consideration  will  be  given  to  any 


written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  Internal  R^enue 
Service.  All  comments  will  be  available 
for  public  inspection  and  copying  in 
their  entirety.  A  public  hearing  will  be 
held  upon  written  request  to  the 
Internal  Revenue  Service  by  any  person 
who  also  submits  written  comments.  If 
a  public  hearing  is  held,  notice  of  the 
time  and  place  will  be  published  in  the 
Federal  Register. 

Drafting  Information 

The  principle  authors  of  these 
regulations  are  Channing  Brackey  of  the 
Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries) 
and  Tom  Matragrano  of  the  Office  of 
Assistant  Chief  Coimsel  (Corporate). 
Internal  Revenue  Service.  Other 
personnel  from  the  Internal  Revenue 
Service  and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  1.336-1  through 
1.338(hHlO)-lT 

Income  taxes.  Reporting  and 
recordkeeping  requirements,  Securities. 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  the 
following  citation  to  read  as  follows: 

Authority:  26  U.S.C  7805  •  •  ‘Section 
1.337(d}-3  also  issued  under  26  U.S.C  337(d) 

•  •  « 

Par.  2.  Section  1.337(d)-3  is  added  to 
read  as  follows: 

§U37(d)-3  Gain  recognition  upon  certain 
partrteiahip  tranaacttons  involviiig  a 
partner’s  stock. 

(a)  In  general.  This  section  applies 
when  a  partnership,  either  directly  or 
indirectly,  owns,  acquires,  or  distributes 
the  stock  of  a  partner.  Under  this 
section,  a  partner  recognizes  gain  when 
it  is  treated  as  increasing  its  interest  in 
its  own  stock  in  exchange  for 
appreciated  property  (the  deemed 
redemption  rule).  Further,  if  the 
partnership  distributes  stock  of  a 
partner  to  the  partner,  the  partner  is 
treated  as  redeeming  its  stock  for  a 
portion  of  its  partnership  interest  and 
recognizes  gain,  if  any  (the  distribution 
rule). 

(b)  Purpose.  The  purpose  of  this 
section  is  to  prevent  corporate 
taxpayers,  through  the  use  of  a 
partnership,  from  avoiding  the  gain 
required  to  be  recognized  under  sections 
311  or  337(d).  The  rules  of  this  section, 
including  the  determination  of  the 
amount  of  gain,  must  be  applied  in  a 


59326 


Federal  Register  /  Vol.  57,  No.  241  /  Tuesday,  December  15,  1992  /  Proposed  Rules 


manner  that  is  consistent  with  and 
reasonably  carries  out  the  purposes  of 
this  section: 

(c)  Stock  of  a  Partner.  For  purposes  of 
this  section,  stock  of  a  partner  includes 
a  partner’s  stock,  an  amliate’s  stock,  or 
other  equity  interests  in  the  partner  or 
affiliate,  including  options,  warrants, 
and  similar  interests.  A  corporation  is 
treated  as  an  affiliate  of  a  partner  at  the 
time  of  a  deemed  redemption  or 
distribution  by  the  partnership  if, 
immediately  thereafter,  the  corporation 
and  the  partner  are  members  of  an 
affiliated  group  as  defined  in  section 
1504  (a),  without  regard  to  the 
exceptions  in  section  1504(b). 

(d)  Deemed  redemption  rule — (1)  In 
general.  A  partner  recognizes  gain  at  the 
time  of,  and  to  the  extent  that,  any 
transaction  (or  series  of  transactions) 
has  the  economic  effect  of  an  exchange 
by  a  partner  of  its  interest  in  appreciated 
property  for  an  interest  in  the  stock  of 
the  partner  owned,  acquired,  or 
distributed  by  the  partnership.  The 
economic  effect  of  an  exchange  of 
property  for  stock  may  occur  when  the 
partner  contributes  property  to  a 
partnership  which  owns  stock  of  a 
partner.  It  may  also  occur  when  a 
partnership  acquires  the  stock  of  a 
partner,  when  a  partnership  makes 
disproportionate  distributions,  when  a 
partnership  agreement  is  amended  to 
provide  different  sharing  ratios,  or  when 
the  de  minimis  rule  of  paragraph  (f)  (1) 
of  this  section  no  longer  applies. 

(2)  Basis.  If  gain  is  recognized  under 
this  paragraph  (d),  appropriate 
adjustments  in  basis  are  made  to  take 
the  gain  into  account. 

(3J  Partner’s  interest  in  its  own  stock. 
For  purposes  of  the  deemed  redemption 
rule,  a  partner’s  interest  in  the  stock  of 
the  partner  held  by  the  partnership  is 
determined  based  on  all  the  facts  and 
circumstances,  including  allocations 
and  distribution  rights. 

(e)  Distribution  rule — (1)  In  general. 
The  distribution  by  a  partnership  to  a 
partner  of  stock  of  the  partner  is  treated 
as  a  redemption  or  an  exchange  of  the 
stock  of  the  partner  for  a  portion  of  the 
partner’s  partnership  interest  with  a 
value  equal  to  the  stock  distributed. 
Section  311  or  1001  rather  than  section 
731  applies  to  that  portion  of  the 
distribution. 

(2)  Distribution  rule  and  section  732. 
Section  732  does  not  apply  to  a 
distribution  of  stock  of  a  partner  if  this 
paragraph  (e)  applies.  If  the  distribution 
to  a  partner  of  ffie  stock  of  that  partner 
is  part  of  a  larger  distribution,  the 
distribution  of  the  stock  of  the  partner 
is  treated  as  a  separate  transaction  that 
occrue  before  the  distribution  of  the 
other  property. 


(f)  Exceptions — (1)  De  minimis  rule. 
’This  section  does  not  apply  to  a  partner 
for  a  taxable  year  if — 

(1)  'The  partner  has  never  owned  more 
than  five  percent  of  the  partnership:  and 

(ii)  As  of  the  close  of  me  taxable  year 
and  while  the  partner  is  a  partner,  ffie 
partnership  has  not  held  in  the 
aggregate  (whether  or  not  held  at  any 
one  time)  the  lesser  of— 

(A)  $250,000  of  stock  of  the  partner; 
or 

(B)  Two  percent  of  the  value  of  any 
class  of  stock  of  the  partner. 

(2)  Inadvertence  rule.  This  section 
does  not  apply  to  any  stock  of  a  partner 
that  is — 

(i)  Disposed  of  by  the  partnership 
prior  to  the  due  date  (including 
extensions)  of  its  Federal  income  tax 
return  for  the  taxable  year  during  which 
the  stock  is  acquired  (or  for  the  taxable 
year  in  which  the  partner  becomes  a 
partner,  whichever  is  applicable);  and 

(ii)  Not  distributed  to  the  partner  or 
affiliate. 

(g)  Effective  date.  These  regulations 
apply  to  any  transaction  or  distribution 
that  occurs  after  March  9, 1989. 

(h)  Examples.  The  following  examples 
illustrate  the  principles  of  this  section. 
For  purposes  of  these  examples,  assume 
that  the  exceptions  provided  in 
paragraph  (f)  of  this  section  do  not 
apply. 

Example  1.  The  deemed  redemption  and 
distribution  rules,  (i)  In  1992,  C,  a 
corporation,  and  A,  an  individual,  form 
partnership  CA  as  50-percent  partners.  C 
contributes  Asset  1  with  a  $0  l^sis  and  $100 
fair  market  value,  and  A  contributes  C  stock 
with  a  basis  and  fair  market  value  of  $100. 

In  1998,  when  Asset  1  and  the  C  stock  each 
has  a  fair  market  value  of  $200,  CA 
liquidates.  C  and  A  each  receive  50  percent 
of  Asset  1  and  the  C  stock. 

'  (ii)  In  1992,  the  contributions  have  the 
economic  effect  of  an  exchange  by  C  of  its 
interest  in  appreciated  property  for  an 
interest  in  its  stock.  Under  the  deemed 
redemption  rule  of  paragraph  (d)  of  this 
section,  C  is  treated  as  exchanging  an 
appreciated  asset  with  a  $0  basis  and  $50  feir 
market  value  for  50  percent  of  the 
partnership’s  C  stock.  C  recognizes  a  $50 
gain,  and  the  basis  of  the  partnership  in  Asset 
1  and  Cs  basis  in  the  CA  partnership  interest 
each  increase  from  $0  to  $50. 

(iii)  Under  the  distribution  rule  of 
paragraph  (e)  of  this  section,  when  CA 
liquidates  in  1998,  C  is  treated  under  section 
311  as  redeeming  the  C  stock  received  from 
the  partnership  (worth  $100)  in  exchange  for 
$100  of  C’s  CA  interest  with  a  basis  of  $25 
(one-half  of  C’s  basis  in  the  partnership). 
Thus,  C  recognizes  a  $75  gain. 

(iv)  For  purposes  of  section  731,  C  receives 
the  50-percent  interest  in  Asset  1  in 
liquidation  of  its  partnership  interest.  Under 
section  732,  the  remaining  $25  basis  in  Cs 
partnership  interest  is  allocated  to  Asset  1. 

Example  2.  Gain  in  partnership  interest,  (i) 
In  1992,  C,  a  corporation,  and  A,  an 


individual,  form  partnership  CA  as  50- 
percent  partners.  C  and  A  each  contribute 
assets  with  a  basis  and  value  of  $100.  In 
1998,  when  C’s  partnership  interest  has  a 
basis  of  $100  and  a  value  of  $200  CA 
purchases  C  stock  at  a  coast  of  $100. 

(ii)  In  1988,  the  purchase  of  the  C  stock  by 
CA  has  the  econoinic  effect  of  an  exchange 
by  C  of  a  portion  of  its  partnership  interest 
for  an  interest  in  its  stock  (one-half  or  $50  in 
value  of  the  C  stock).  Under  the  deemed 
redemption  rule  of  paragraph  (d)  of  this 
section,  C  is  treated  as  redeeming  the  C  stock 
(worth  $50)  in  exchange  for  $50  of  Cs  CA 
interest  with  a  basis  of  $25  (one-fourth  of  Cs 
basis  in  the  partnership).  Thus,  C  recognizes 
a  $25  gain  and  C’s  basis  in  CA  increases  from 
$100  to  $125. 

Example  3.  Contribution  of  gain  and  loss 
property,  (i)  In  1992,  C,  a  corporation.  A,  an 
individual,  and  B,  an  individual,  form 
partnership  CAB  as  33'A-percent  partners.  C 
contributes  Asset  1  with  a  $9  basis  and  $90 
fair  market  value  and  Asset  2  with  a  $90 
basis  and  $9  fair  market  value.  A  contributes 
C  stock  with  a  basis  and  fair  market  value  of 
$99.  B  contributes  $99  of  cash.  In  1998,  the 
assets  have  not  changed  in  value  and  C 
receives  the  C  stock  in  liquidation  of  its 
partnership  interest 

(ii)  In  1992,  the  contributions  have  the 
economic  effect  of  an  exchairge  by  C  of  its 
interest  in  appreciated  property  for  an 
interest  in  its  stock.  *1116  rules  of  this  section, 
including  the  determination  of  the  amoxmt 
gain,  must  be  applied  in  a  manner  that  is 
consistent  with  and  carries  out  the  piuposes 
described  in  paragraph  (b)  of  this  section. 
Thus,  C  is  treated  as  exchanging  appreciated 
property  with  a  $3.30  basis  and  $33  fair 
market  value  for  one-third  of  the 
partnership’s  C  stock  worth  $33.  C  recognizes 
a  $29.70  gain. 

(iii)  In  1998,  when  C  receives  its  stock  in 
exchange  for  its  partnership  interest,  C 
recognizes  the  remaining  gain  of  $51.30. 

Example  4.  Stock  acquired  prior  to 
effective  date,  (i)  Prior  to  the  effective  date 
of  these  regulations,  C,  a  corporation,  and  B 
form  partnership  CB.  C  contributes  $1,000  of 
property  (with  a  basis  of  $100)  and  B 
contributes  $1,000  of  cash.  Also  in  the  same 
year,  CB  purchases  $1,000  of  C  stock.  In 
1994,  CB  makes  a  liquidating  distribution  of 
the  C  stock  to  C  and  the  property  to  B. 
Assume  that  there  has  bmn  no  appreciation 
in  the  property  or  stock  since  acquired  by  the 
partnership. 

(ii)  In  1994,  under  this  section,  C  is  treated 
as  exchanging  an  appreciated  asset  with  a 
basis  of  $100  and  value  of  $1,000  for  CB’s  C 
stock.  C  recognizes  a  $900  gain. 

M.P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 
[FR  Doc.  92-30185  Filed  12-14-92;  8:45  am] 

BILUNO  CODE  4830-01-M 
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26  CFR  Part  1 
[PS-91-90] 

RIN  154S-APS2 

Partnership  Transactions  Involving 
Equity  Interests  of  a  Partner;  Hearing 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
Income  Tax  Regulations  that  prevent  a 
corporate  partner  from  avoiding 
corporate-level  gain  through 
transactions  with  a  partnership 
involving  equity  interests  of  the  partner. 
DATES:  The  public  hearing  will  be  held 
on  Wednesday,  February  3, 1993, 
beginning  at  10  a.m.  Requests  to  speak 
and  outlines  of  oral  comments  must  be 
received  by  Wednesday,  January  20, 
1993. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  IRS  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW.,  Washington,  DC.  Requests  to 
speak  and  ouUines  of  oral  comments 
should  be  submitted  to  the  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attn:  CC:CORP:T:R 
lPS-91-901,  room  5228,  Washington,  DC 
20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  ^ief  Counsel  (Corporate), 
202-622-7190  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  imder  section  337(d)  of  the 
Internal  Revenue  Code  implementing 
NoUce  89-37, 1989-1  C.B.  679. 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedmal  Rules”  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than 
Wednesday,  January  20, 1993,  an 
outline  of  the  oral  comments/testimony 
to  be  presented  at  the  hearing  and  the 
time  they  wish  to  devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 


admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  spei^ers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  .Assistant 
Chief  Counsel  (Corporate). 

[FR  Doc.  92-30186  Piled  12-14-92;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA-15-1-5367;  FRL-4545-21 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana; 
Pennaylvania  Group  III  CTG:  RACT  for 
VOC’a  From  Synthetic  Organic 
Chemical  Manufacturing  Induatrlea 
(SOCMI)  In  Allegheny  County,  PA 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of  a 
request  from  the  Pennsylvania 
Department  of  Environmental  Resources 
(PADER)  to  revise  the  Allegheny  County 
portion  of  the  Commonwealth  of 
Pennsylvania  State  Implementation  Plan 
(SEP)  submitted  on  July  13, 1987.  This 
revision  establishes  and  requires 
reasonably  available  control  technology 
(RACT)  to  control  fugitive  volatile 
organic  compound  (VOC)  emissions 
from  synthetic  organic  chemical 
manufacturing  industries  (SCX^MI),  and 
the  associated  test  method  required  to 
determine  compliance.  This  revision 
has  been  submitted  by  PADER  at  the 
request  of  the  Allegheny  County  Bureau 
of  Air  Pollution  Control  to  fulfill  its 
1982  ozone  SIP  commitment  to  adopt  all 
applicable  control  technique  guidelines 
(CTGs)  published  by  EPA.  EPA  has 
evaluated  Article  XX  of  the  Rules  and 
Regulations  of  the  Allegheny  County 
Health  Department,  section  534  and 
section  605  I  of  Article  XX  and  is 
proposing  a  limited  approval  imder 
section  110(k)(3)  and  301(a)  of  the  Clean 
Air  Act,  as  amended  in  1990  (CAA), 
because  the  regulation  strengthens  the 
SIP.  At  the  same  time,  EPA  is  proposing 
a  limited  disapproval  of  Article 
section  534  b^use  the  regulation  does 
not  fully  meet  the  Part  D,  section 
182(a)(2)(A)  requirements  of  the  CAA. 


DATES:  Comments  must  be  received  on 
or  before  January  14, 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IB,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  ^mmonwealth  of  Pennsylvania, 
Department  of  Environmental 
Resources,  Bureau  of  Air  Quality 
Control,  P.O.  Box  2357,  Executive 
House — 2nd  &  Chestnut  Street, 
Harrisburg,  Pennsylvania  17120;  and 
Allegheny  County  Health  Department, 
Bureau  of  Air  Pollution  Control,  301 
Thirty-ninth  Street,  Pittsburgh, 
Pennsylvania  15201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jacqueline  R.  Lewis,  (215)  597- 
6863. 

SUPPLEMENTARY  INFORMATION:  On 
September  12, 1978  EPA  promulgated  a 
list  of  ozone  nonattainment  areas  under 
the  provisions  of  the  1977  Clean  Air  Act 
(1977  CAA  or  pre-amended  Act)  that 
included  the  Southwest  Pennsylvania 
Intrastate  Air  Quality  Control  Region 
(AQCR)  in  the  Commonwealth  of 
Pennsylvania.  Allegheny  Coimty  is  in 
this  AQCR  43  FR  40513, 40  CFR  81.339. 
Because  Allegheny  and  other  counties 
were  imable  to  reach  attainment  by  the 
statutory  attainment  date  of  December 
31, 1982,  Pennsylvania  requested  imder 
section  172(a)(2),  and  EPA  approved,  an 
extension  of  ^e  attainment  date  to 
December  31, 1987.  40  CFR  52.2022. 

The  Pittsburgh-Beaver  Valley 
metropolitan  area,  containing  Allegheny 
County,  did  not  attain  the  ozone 
standard  by  the  approved  attainment 
date.  To  fulfill  the  requirements  of 
section  172(a)(2)  and  (b)(3)  of  the  CAA 
and  its  1982  SIP,  PADER  submitted  a 
revision  to  the  Allegheny  County 
portion  of  the  Pennsylvania  ozone  SIP 
and  EPA  on  July  13, 1987. 

On  May  26, 1988,  EPA  notified  the 
Governor  of  Pennsylvania  that  the 
Pittsburgh-Beaver  Valley  portion  of  the 
SIP  was  inadequate  to  attmn  and 
maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA’s  SIP- 
Call).  Cta  November  15, 1990, 
amendments  to  the  1977  CAA  were 
enacted.  Public  Law  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
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requirement  that  nonattainment  areas 
fix  their  deficient  RACT  rules  for  ozone 
and  establish  a  deadline  of  May  15, 

1991  for  states  to  submit  cmrections  of 
those  deficiencies. 

In  addition,  although  this  submittal 
preceded  the  date  of  enactment  of  the 
CAA,  it  serves  to  fulfill  part  of  the 
“RACT  fix-up”  requirement  of  section 
182(a)(2)(A)  of  the  amended  Act  iat  the 
Pittsbur^-Beaver  Valley  nonattainment 
area.  Areas  designated  nmiattainment 
before  enactment  of  the  Amendments 
and  which  retained  that  designation  and 
were  classified  as  marginal  or  above  as 
of  enactment  are  requked  to  meet  that 
RACT  fix-up  requirement.  Under 
section  182(aK2)(A),  those  arees  were 
req\iired  by  May  15, 1991,  to  correct 
RACT.  RACT  fix-ups  were  also  reqiiired 
\mder  jne-amended  section  172(b)  as 
that  requirement  Mras  interpreted  in  pre¬ 
amended  guidance.'  The  ^  call  letters 
interpreted  that  guidance  and  indicated 
corrections  necessary  for  specific 
nonattainment  areas.  The  Httsburgh- 
BeavOT  Valley  nonattainmmit  area  is 
classified  as  moderate,  and  is,  therefore, 
subject  to  the  RACT  fix-up 
requirement' 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  l^A  prepared  a  swies  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  (m  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  nmms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA’s  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  reqviiring  States  to 
“fix-up”  their  RACT  rules.  See  secticm 
182(a)(2KA).  The  CTG  applicable  to 
Allegheny  County’s  revis^  Article  XX 
section  534  is  mtitled  “Control  of 
Volatile  Organic  Compound  Leaks  from 
Synthetic  Organic  Chemical  and 
Polymer  Manufacturing  Etpiipment” 
(SOCMI  Fugitives  (EPA  450/3-83-006, 
published  March  1984)). 

Further  interpretations  of  EPA  policy 
are  found  in  the  Blue  Bode  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 


t  Among  othflc  things,  dia  pra-amendnMot 
guidance  consists  of  the  Post-87  policy,  52  FR 
45044  (Nov.  24, 1867);  the  Bhiebmk,  **issues 
Relating  to  VOC  Ragnlation  Caq>oiats,  Deficiencies 
and  Deviattons,  Qmificatiao  to  Appendix  D  of 
November  24, 1967  Federal  Ragimar  Notice"  (of 
which  notice  of  availability  was  published  in  dm 
Federal  Register  on  May  25, 1988);  and  die  existing 
CTGs. 

*  The  Ptttsbuigb-BeaTac  Valley  aiaa  retained  its 
designation  and  was  classified  ^  opantioa  of  law 
pursuant  to  secdoa  107(d}  and  181(a]  upon  the  data 
of  enactment  of  the  amendments.  See  56  FR  56694 
(Nov.  6, 1991). 


This  revision  establishes  RACT  {ot  the 
control  of  fugitive  emissions  from 
SCXIMI.  adopted  in  accordance  with  the 
recommendations  made  in  the  CTG 
document,  referenced  above.  The 
Allegheny  County  July  13, 1987 
submittal  also  includ^  an  installation 
permit  for  an  afteibumer  to  control  VOC 
emissiems  from  an  air  oxidation  process. 
Only  the  portion  of  the  July  13, 1987  SIP 
revision  submittal  pertaining  to  the 
control  of  VOC  lealu  from  SOCMI 
facilities  and  the  associated  test  method 
are  addressed  by  this  rulemaking  action 
and  notice.  The  remaining  portion  of  the 
SIP  revision  submittal  will  be  the 
subject  of  a  separate  rulemaking  action 
and  notice. 

Proposed  SIP  Revision 

The  proposed  revision  repreaents  the 
revision  of  Article  XX,  by  adding  a  new 
section  534,  “Synthetic  Organic 
Chemical  and  Polymer  Manufacturing — 
Fugitive  Sources”  and  paragraph  I  of 
section  605,  the  associated  test  method 
which  references  EPA  method  21r 
required  to  determine  compliance  with 
section  534.  EPA  has  reviewed  this  SIP 
revision  submittal  and  has  determined 
that  the  amendments  constitute  RACT 
for  this  source  category.  This  regulation 
meets  the  requirements  of  the 
aforementioned  CTG  document,  except 
as  discussed  below. 

Allegheny  County’s  Article  XX, 
section  534  at  paragraph  D,  provides  for 
the  Director  of  the  Bureau  to  approve 
the  use  of  alternative  VCX]  mnission 
reduction  system  and/or  alternative 
monitoring  procedures,  without 
specifying  that  the  use  of  such 
alternatives  must  also  be  approved  by 
EPA.  Because  of  this  deficiency,  the 
regulation  is  not  approvable  pursuant  to 
182(a)(2)(A)  of  the  CAA  because  it  is  not 
consistent  with  the  interpretation  of 
section  172  of  the  pre-amendment 
gmdance  and  may  lead  to  regulatory 
enforceabili  W  problems. 

Because  of  tne  above  deficiency,  EPA 
caimot  grant  full  approval  of  this 
regulation  imder  se^on  110(k)(3)  and 
part  D.  Also,  because  section  534  is  not 
composed  of  seperable  parts  which  meet 
all  the  applicable  requirements  of  the 
CAA,  EPA  cannot  grant  partial  approval 
of  the  regulation  under  section 
110(kM3).  . 

However,  EPA  may  grant  a  limited 
approval  of  the  subiidtted  regulation 
tmder  section  110(kX3)  in  li^t  of  EPA’s 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strragthening  &e  SIP.  The 
approval  is  limited  because  EPA’s 
action  also  cemtains  a  simultaneous 
limited  disapproval,  due  to  the  fact  that 
the  regulation  does  not  meet  the  secticm 


182(a)(2)(A)  requirements  of  part  D 
because  of  foe  noted  deficiency.  Thus, 
in  order  to  strengthen  foe  SIP,  EPA  is 
proposing  a  limited  approval  of 
Allegheny  Coimty’s  Article  XX,  section 
534,  under  sections  110(kK3)  and  301(a) 
of  foe  CAA. 

At  foe  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  foe 
regulation  because  section  534  at 
paragraph  D  of  foe  County’s  regulation 
must  be  amended  to  reejuire  that  foe  use 
of  any  alternative  VOC  emission 
reduction  system  and/or  alternative 
monitoring  procedures  must  be 
approved  by  foe  United  States 
Environmental  Protection  Agency  in 
addition  to  the  Allegheny  County 
Bvireau  of  Air  Pollution  Control  as 
reejuired  by  section  182(aK2KA)  of  the 
CAA.  Under  secticm  179(a)(2),  if  the 
Administrates  disapproves  a  submittal 
under  secticm  110(k)  for  an  area 
designated  nonattainment  based  on  foe 
submittal’s  failure  to  meet  one  or  more 
of  foe  elements  recpiired  by  foe  Act,  foe 
Administrator  must  apply  cme  of  the 
sanefoons  set  forth  in  secticm  179(b) 
imless  foe  deficiency  has  been  corrected 
within  18  memths  of  suefo  disapprovaL 
Secticm  179(b)  provides  two  sanctions 
available  to  foe  Administrator.  Hi^way 
funding  and  offsets.  The  18-mcmfo 
period  referred  to  in  section  179(8)  will 
begin  at  the  time  EPA  publishes  the 
final  notice  of  this  disapproval. 
Moreover,  foe  final  disapproval  triggers 
foe  24-monfo  period  by  foe  end  of 
whiefo  EPA  must  prcmiulgate  a  Federal 
implementation  plan  (FIP)  imder 
section  110(c). 

Upon  publishing  a  final  notice  of  a 
limited  approval  and  limited 
disapprove,  that  action  %vill  approve 
foe  rule  into  foe  SIP  so  that  regulaticm 
is  federally  enforcxable,  and,  at  foe  same 
time,  foe  ^al  ncitice  will  reejuire  that 
foe  County  correct  foe  deficnency  in  foe 
regulaticm  within  18  memfos  in  order  to 
avtnd  foe  promulgaticm  of  sanctions. 

A  more  detailed  descriptiem  of  EPA’s 
evaluation  of  foe  above  regulatory 
changes  is  presented  in  foe  Technical 
Support  Dcxniment  that  has  been 
prepared  for  this  revisiem.  That 
document  is  available  for  public 
inspection  at  foe  Icxetion  provided  in 
foe  ADDRESSES  secdion  of  fois  notice. 

Proposed  Action 

EPA  is  proposing  a  limited  approval 
and  limited  cusapproval  of  foe  addition 
of  section  534,  Synthetic  Organic 
Chemical  and  Polymer  Manufacfoiring — 
Fugitive  Sources  and  section  605 1,  foe 
associated  test  method  required  to 
determine  compliance  wifo  secticm  534, 
which  revise  Article  XX,  as  a  revisiem  to 
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the  Allegheny  County  portion  of  the 
Pennsylvania  SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 

{)lan  shall  be  considered  separately  in 
ight  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
re^latory  requirements. 

SIP  approvals  under  sections  110  and 
301,  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federd  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  \mder  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

EPA’s  disapproval  of  the  State  request 
imder  section  110  and  subchapter  I,  part 
D  of  the  CAA  does  not  affect  any 
existing  requirements  applicable  to 
small  entities.  Any  pre-existing  federal 
requirements  remain  in  place  ^er  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA’s 
disapproval  of  the  submittal  does  not 
inmose  any  new  Federal  requirements. 

Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  and 
in^se  any  new  Federal  requirements. 

This  action  proposes  limited  approval 
and  limited  disapproval  of  a  revision  to 
the  Allegheny  Coimty  portion  of  the 
Pennsylvania  SIP,  section  534  which 
establishes  RACT  for  the  control  of 
fugitive  VOC  emissions  from  SOCMI 
and  paragraph  I  of  section  605  the 
assodated  test  method  required  to 
determine  compliance.  It  has  been 
classified  as  a  Table  2  action  by  the 


Regional  Administrator  imder  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  On  January  6, 1989,  the 
Office  of  Management  and  Budget 
waived  Table  2  and  Table  3  SIP 
revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Tables  2  and  3  SIP 
revisions.  The  Office  of  Management 
and  Budget  has  agreed  to  continue  the 
temporary  waiver  imtil  such  time  as  it 
rules  on  EPA’s  request. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C  7401-7671q. 

Dated;  October  16, 1992. 

Stanley  L.  Laskowald, 

Acting  Regional  Administrator,  Region  III. 

(FR  Doc.  92-30426  Filed  12-14-92;  8:45  am] 
BtLUNQ  CODE  aSM-SO-M 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[DockM  No.  FEMA-7048] 

Proposed  Flood  Elevation 
Determinations 

AQENCY:  Federal  Insurance 
Administration,  FEMA. 

ACTION:  Correction  of  proposed  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  proposed  rule  (Docket 
No.  FEMA-7048),  which  was  published 
on  Thursday,  August  20, 1992,  (57  FR 
37747).  The  correction  more  accurately 
represents  the  Flood  Insurance  Study 
and  Flood  Insurance  Rate  Map  for  the 
Town  of  Dover-Foxcroft,  Piscataquis, 
Maine,  than  previously  published. 
DATES:  The  comment  period  is  thirty 
(30)  days  following  the  second 
publication  of  this  correction  of  the 
proposed  rule  in  a  newspaper  of  local 
circulation  in  the  community. 
ADDRESSES:  The  proposed  base  flood 
elevations  for  the  community  are 


available  for  inspection  at  the  Dover- 
Foxcroft  Town  Office,  34  E.  Main  Street, 
Dover-Foxcroft,  Maine. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  R.  Locke,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2766. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Federal  Emergency  Management 
Agency  (FEMA  or  Agency)  publishes 
proposed  determinations  of  base  (100- 
year)  flood  elevations  and  modified  base 
flood  elevations  for  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP),  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 

42  U.S.C.  4104,  and  44  CFR  67.4(a). 
These  base  flood  and  modified  base 
flood  elevations,  together  with  the 
floodplain  management  criteria  required 
by  44  CFR  60.3,  are  the  minimum  mat 
are  required.  The  community  may  at 
any  time  enact  stricter  requirements  of 
its  own,  or  pursuant  to  policies 
established  by  other  Federal,  state  or 
regional  entities.  These  proposed 
elevations  are  used  to  meet  the 
floodplain  management  requirements  of 
the  NITP  and  are  also  used  to  calculate 
the  appropriate  flood  insurance 
premium  rates  for  new  buildings  built 
after  these  elevations  are  made  final, 
and  for  the  contents  in  these  buildings. 

Need  for  Correction 

As  published  the  proposed  rule 
contained  location  and  elevation 
information  at  three  sources  of  flooding 
that  must  be  corrected  to  represent  more 
accurately  than  before  the  Flood 
Insurance  Study  and  the  Flood 
Insurance  Rate  Map  for  the  Town  of 
Dover-Foxcroft,  Maine. 

Accordingly,  the  proposed  rule 
(Docket  No.  FEMA-7048)  published  as 
FR  Doc.  92-19908  on  August  20, 1992, 
57  FR  37747,  is  corrected  as  follows: 

f67.4  [CorreetKl] 

On  page  37752,  under  the  entry  for 
the  Town  of  Dover-Foxcroft,  Piscataquis 
County,  Maine,  the  entries  for  Dunham 
Brook,  Davee  Brook,  and  East  Branch 
Davee  Brook,  are  corrected  as  follows: 
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Source  of  Flooding 


Location 


fOapiMn  feet  above 
grouna.  ‘Elevation  in  feet 
(NGVO) 


Existtng 


ModMed 


Dunham  Brook . . . . .  Approximately  200  feet  upstream  from  confluence  with  Piscataquis  River . 

At  downstream  side  of  Foreet  Street  . 

Oavee  Brook .  At  upstream  side  of  RaHroad  Avenue . . . 

Approxknatsly  220  feet  downstream  of  confluence  of  East  Branch  Davee  Brook 

East  Branch  Davee  Brook . .  Approximately  120  feet  upstream  of  confluence  wHh  Daves  Brook . . . 

Approximately  190  feet  upstream  of  upstream  side  of  State  Route  153  . 


*345 

*346 

*368 

*368 

•348 

*349 

*373 

*374 

*375 

*374 

*375 

*374 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  “Flood  Insurance.”) 

Issued:  December  7, 1992. 

CM.  "Bud"  Schauerte, 

Administrator,  Federal  Insurance 
Administration. 

[FR  Doc  92-30259  Filed  12-14-92;  8:45  am) 
BlUma  CODE  S7ie-03-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Dociwt  No.  92-284,  RM-8119] 

Radio  Broadcaating  Sarvicaa;  Raplon, 
AL 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Curry  Communications,  Inc., 
requesting  the  allotment  of  FM  Channel 
26^  to  Itepton,  Alabama,  as  that 
community’s  first  local  aural 
transmission  service.  Cotvdinates  used 
for  this  proposal  are  31-24-30  and  87- 
14-24. 

DATES:  Comments  must  be  filed  on  or 
before  February  3, 1993,  and  reply 
comments  on  or  before  February  18, 
1993. 

ADDRESSES:  Secretary,  Federal 
Commimications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Curry 
Commimications,  Inc.,  Attn:  Albert 


Curry,  President,  107  Pickens  Street, 
Monroeville,  AL  36460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
I^oposed  Rule  Malcing,  MM  Docket  No. 
92-284,  adopted  November  18, 1992, 
and  released  December  9, 1992.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  llie 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422, 1990  M  St., 
NW.,  suite  640,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  frnm  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  propw 
filing  procedures  for  conunents,  see  47 
CFR  1.415  and  1.420. 

List  of  Sub  jects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 
Michael  C.  Roger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  92-30364  Filed  12-14-92;  8:45  am) 
BILUNQ  CODE  a712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  92-283,  RM-8122] 

Radio  Broadcaating  Sarvicaa;  Hopa 
and  Fordyca,  AR 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  the  rule 
making  filed  on  behalf  of  KdB,  Inc., 
licensee  of  Station  KXAR-FM,  Chaimel 
269A,  Hope,  Arkansas,  seeking  the 
substitution  of  Channel  269C2  for 
Channel  269A  and  modification  of  its 
license  accordingly.  In  order  to 
accommodate  the  request,  petitioner 
seeks  the  substitution  of  Channel  272A 
for  Channel  269A  at  Fordyce,  Arkansas, 
and  modification  of  the  license  of 
Station  KQEWQFM),  Channel  269A, 
accordingly.  An  Order  to  Show  Cause  is 
issued  to  Dallas  Properties,  Inc., 
licensee  of  Station  KQEW  (FM). 
Coordinates  for  Channel  269C2  at  Hope, 
Arlcansas,  are  33-40-15  and  93-37-10; 
coordinates  for  Channel  272A  at 
Fordyce  Arkansas,  are  33-48-17  and 
92-26-07,  Petitioner’s  modification 
proposal  complies  with  the  provisions 
of  section  1.420(g)  of  the  Conunission’s 
Rules.  Therefore,  we  will  not  accept 
competing  expressions  of  interest  in  the 
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use  of  Channel  269C2  at  Hope,  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel. 

DATES:  Comments  must  be  filed  on  or 
before  February  3, 1993,  and  reply 
comments  on  or  before  February  18, 
1993. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner’s  coimsel,  as  follows:  Anne 
Thomas  Paxson,  Esq.,  Borsari  &  Paxson, 
2033  M  Street,  NW.,  suite  630, 
Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT; 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sjmopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-283,  adopted  November  18, 1992, 
and  released  December  9, 1992.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  liie 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422, 1990  M  St., 
NW.,  suite  640,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc.  92-30363  Filed  12-14-92;  8:45  ami 
BILUNO  CODE  t712-01-M 


L 


47  CFR  Part  76 

[MM  Docket  No.  92-295,  FCC  92^-636] 

Cabla  Talovislon  Services;  List  of 
Major  Television  Markets 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  ’The  Commission  invites 
comments  on  its  proposal  to  grant  a 
Petition  for  Rulemaking  filed  by  TV  14, 
Inc.  (TV  14)  to  amend  Ibe  Commission 
Rules  changing  the  designation  of  the 
Atlanta,  Georgia,  television  market  to 
include  the  community  of  Rome, 
Georgia,  so  that  TV  14’8  station,  WTLK 
(TV)  may  be  considered  a  local  station 
in  the  Atlanta  area  under  the  cable 
compulsory  copyright  license.  This 
action  is  taken  to  test  the  proposal  for 
market  hyphenation  through  the  record 
established  based  on  comment  filed  by 
interested  parties. 

DATES:  Comments  are  due  by  January  6, 
1993,  and  reply  comments  are  due  by 
January  19, 1993. 

ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  E.  Aronowitz,  Mass  Media  Bureau, 
Policy  and  Rules  Division  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  92-295,  FCC  92-536,  adopted 
December  4, 1992,  released  December  8, 
1992.  The  complete  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center,  1919 
M  Street,  NW.,  room  239,  Washington, 
DC,  and  also  may  be  purchased  from  the 
Commission’s  copy  contractor. 
Downtown  Copy  Center,  at  (202)  452- 
1422, 1990  M  Street,  NW.,  room  640, 
Washington,  E)C  20554. 

Synopsis  of  the  Notice  of  Proposed  Rule 
Making 

1.  The  Commission,  in  response  to  a 
Petition  for  Rulemaking  filed  by 
Channel  14,  licensee  of  WRLK  (TV), 
Rome,  Georgia,  proposes  to  amend 
section  76.51  of  the  Rules  (47  CFR 
76.51)  to  change  the  designation  of  the 
Atlanta,  Georgia,  television  market  to 
include  the  commimity  of  Rome, 
Georgia.  In  a  previous  decision  (6  FCC 
Red  7234, 1991),  the  Commission 
granted  a  request  by  Channel  14  to 
include  WTLK  in  the  Atlanta  market  for 
purposes  of  section  73.658(m)  of  the 
Rules  relating  to  territorial  exclusivity. 
’TV  14  now  requests  to  be  included  in 
the  Atlanta  market  so  that  WTLK  may 


be  considered  a  local  station  in  the 
Atlanta  area  imder  the  cable  compulsory 
copyright  license. 

2.  The  Commission,  based  on  the  facts 
presented,  believes  that  a  siifficient  case 
for  marirnt  hyphenation  has  been  set 
forth  to  justify  testing  this  proposal 
through  the  rulemaking  process  and 
notice  and  comment  procedures. 
Therefore,  comment  is  requested  on  this 
proposal  to  amend  section  76.51  of  the 
Commission’s  Rules  by  adding  Rome  to 
the  Atlanta,  Georgia  market  designation. 

Administrative  Matters 

Initial  Regulatory  Flexibility  Analysis 

3.  We  certify  that  the  Regulatory 
Flexibility  Act  of  1980  does  not  apply 
to  this  rulemaking  proceeding  bemuse  if 
the  proposed  rule  amendment  is 
promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  section  601(3)  of 
the  Regulatory  Flexibility  Act.  A  few 
number  of  television  licensees  and 
permittees  will  be  affected  by  the 
proposed  rule  amendment.  The 
Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rule  Making, 
including  the  certification,  to  the  chief 
counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordemce 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Public  Law  No.  96-354, 
94  Stat.  1164,  5  U.S.C.  601  et  seq. 

(1981). 

Ex  Parte 

4.  This  is  a  non-restricted  notice  and 
comment  rule-making  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Simshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission’s  rules.  See 
generally  47  CFR  1.1202, 1.203,  and 
1.206(a). 

Comment  Dates 

5.  Pmsuant  to  applicable  procedures 
set  forth  in  1.415  and  1.419  of  the 
Commission’s  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  January  6, 1993, 
and  reply  comments  on  or  before 
January  19, 1993.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
plus  four  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments,  you 
must  file  an  original  plus  nine  copies. 
You  should  send  comments  and  reply 
comments  to  Office  of  the  Secretary, 
Federal  Commimications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
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business  hours  in  the  FCC  Reference 
Center  of  the  Federal  Communications 
Commission,  1919  M  Street.  NW.,  room 
239,  Washington,  DC  20554. 

6.  Authority  for  this  proposed  Rule 
Making  is  contained  in  sections  4(i)  and 
(j).  and  303  of  the  Communications  Act 
of  1934,  as  amended. 


List  of  Subjects  in  47  CFRPart  78 

Cable  television. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  92-30362  Filed  12-14-92;  8:45  am] 
Muma  oooE 
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This  section  cf  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  bivestigations. 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  fiUng  of 
petitions  and  applications  and  agency 
statements  of  organization  and  fundkxts  are 
examples  of  doojments  appearirrg  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Sarvics 

Emersid  Resource  UnH  Timber  Seles; 
Idaho  Panhandle  National  Forests, 
Benevvah  County,  ID 

agency;  Forest  Service,  USDA. 

ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  In  accordance  with  Forest 
Service  Handbook  1909.15,  Chapter 
21.2,  it  is  necessary  to  publish  a  revised 
notice  of  intent  in  the  Federal  Register 
regarding  any  major  chaniges,  such  as  a 
delay  of  more  than  6  months  in  filing 
either  the  draft  or  final  EIS.  The  Draft 
EIS  was  released  for  public  review  on 
February  10. 1992  and  notice  is  hereby 
given  that  the  Final  EIS  for  the  Emerald 
Resomce  Unit  Timber  Sales  is 
scheduled  to  be  completed  by  April, 
1993.  Reference:  Fcdwral  Register. 
Volume  56,  Na  27,  pages  5193-5194. 
dated  Friday,  February  8, 1991. 

FOR  FURTHER  INFORMATION  CfMTACr. 
Questions  should  be  directed  to  Tracy  J. 
Gravelle,  St.  Maries  Ranger  District,  P.O. 
Box  407,  St.  Maries,  Idaho  83861. 

Phone:  (208)  245-3531. 

Dated;  December  2, 1992. 

Gary  W.  Sieren, 

District  Ranger,  St.  Maries  Ranger  District, 
Idaho  Panhandle  National  Forests. 

IFR  Doc.  92-30392  Filed  12-14-92;  8:45  ami 
BILUNG  CODE  3410-11-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adfustment  of  Import  Limits  for  OarMn 
Cotton  and  Man-Mads  Hber  Taxtlla 
Products  Producad  or  Manufactured  In 
the  Paopla'a  Republic  of  China 

Decembers,  1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CTTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  December  9. 1992. 

FOR  FURTHER  MFORMATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  MFORMATKM: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricuhunl  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carryftwward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1991).  Also 
see  56  FR  60976,  published  on 
November  29, 1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 

Auggie  D.  Tentillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committae  for  Ae  fauplemeiitatkm  efTsxtile 

AgreeuMBle 

December  9, 1992. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 


Deer  CommissioDen  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  22, 1991,  by  the 
Chainnan,  Committee  for  the  fanplenoentatioa 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  the  People's 
Republic  of  China  and  exported  during  the 
twelve-month  period  which  began  on  January 
1, 1992  and  extends  through  Decmnbw  31, 
1992. 

Effective  on  December  9, 1992,  you  are 
directed  to  amend  further  the  directive  dated 
November  22, 1991,  to  adjust  the  limits  for 
the  following  categories,  as  provided  xmder 
the  terms  of  the  current  l^ateral  agreement 
between  the  Governments  of  the  United 
States  and  the  People’s  Republic  of  China: 


AtgustedreeNe^north 


LsmsIs  not  In  group 

226 . . 10J219A94  SGuare  me¬ 

ters. 

331 . . .  4,948,372  dozen  pairs. 

369-0* _  4,560,250  Mograms. 

607  . .  745,965  Ulogiaina. 


’Tlw  amto  hav*  not  baan  neiNid  to  account  (or  any 
Import*  oxported  aller  DacamOar  31,  tWI. 


*Cat*aory 

302.91.0000 


369-0:  ontr  NTS  numtwr*  6302.00.0010, 
and  630291.0049. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  foil  within  the  foreign  affiiirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  5.S3(aKl). 

Sincerely, 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc  92-30357  Filed  12-14-92;  8ri5  am) 
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Announcement  of  Import  Restraint 
Umite  and  Guaranteed  Access  Levels 
for  Certain  Cotton,  Wool  and  Man- 
Made  Rber  Textile  Products  Produced 
or  Manufactured  In  Guatemala 

December  9, 1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  and  guaranteed  access  levels  for 
the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Memoranda  of  Understanding  (MOUs) 
dated  June  26. 1992  and  October  30, 
1992  between  the  Governments  of  the 
United  States  and  Guatemala  establish 
import  limits  and  guaranteed  access 
levels  (GAL)  for  cotton,  wool  and  man¬ 
made  fiber  textile  products  in  Categories 
340/640  and  448  for  the  period 
beginning  on  January  1, 1993  and 
extending  through  December  31, 1993. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992). 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  51  FR  21208, 
published  on  June  11, 1986;  52  FR 
26057,  published  on  July  10, 1987;  54 
FR  50425,  published  on  December  6, 
1989;  and  55  FR  3079,  published  on 
January  30, 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOUs,  but  are 
designed  to  assist  only  in  the 


implementation  of  certain  of  their 
provisions. 

Auggie  D.  TantUlo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  9, 1992. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1991; 
pursuant  to  the  Memoranda  of 
Understanding  (MOUs)  dated  June  26, 1992 
and  October  30, 1992  between  the 
Governments  of  the  United  States  and 
Guatemala;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1, 1993, 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton,  wool  and  man-made 
fiber  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Guatemala  and  exported  during  the  twelve- 
month  period  beginning  on  January  1, 1993 
and  extending  through  December  31, 1993,  in 
excess  of  the  following  levels  of  restraint: 


Category 

Twetve-month  limit 

340/640 . 

943,400  dozen. 

41,873  dozen. 

448 . 

Imports  charged  to  these  category  limits  for 

the  periods  July  1, 1992  through  December 
31, 1992  (Category  448)  and  September  16, 
1992  through  December  31, 1992  (Categories 
340/640]  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  those  periods  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  MOU’s  dated  June  26, 1992 
and  October  30, 1992  between  the 
Governments  of  the  United  States  and 
Guatemala. 

Additionally,  pursuant  to  the  MOUs  dated 
June  26, 1992  and  October  30, 1992;  and  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  51  FR  21208  (June  11, 1986),  52  FR 
26057  Ouly  10. 1987)  and  54  FR  50425 
(December  6, 1989),  effective  on  January  1, 
1993,  guaranteed  access  levels  are  being 
established  for  properly  certified  textile 
products  assembled  in  Guatemala  firom  fabric 
formed  and  cut  in  the  United  States  in  the 
following  categories  which  are  re-exported  to 
the  United  States  from  Guatemala  during  the 


I 


period  January  1, 1993  through  December  31, 
1993: 


Category 

Guaranteed  access  level 

.^4tVR4n  . 

520,000  dozen. 

42,000  dozen. 

448 . . . 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  January  24, 
1990  shall  be  denied  entry  unless  the 
Government  of  Guatemala  authorizes  the 
entry  and  any  charges  to  the  appropriate 
specific  limit.  Any  shipment  which  is 
declared  for  entry  under  the  Special  Access 
Program  but  found  not  to  qualify  shall  be 
denied  entry  into  the  United  States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  92-30356  Filed  12-14-92;  8:45  am) 
BILUNG  CODE  36tO-Ofl-F 


Amendment  of  Export  Visa 
Requirements  for  Certain  Cotton, 

Wool,  Man-Made  Fiber,  Silk  Blend  and 
Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  Romania;  Correction 

December  9, 1992. 

In  a  notice  published  in  the  Federal 
Register  on  November  17, 1992  (57  FR 
54223),  second  column,  third  paragraph, 
line  37,  change  "December  16, 1992”  to 
“December  17, 1992.” 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  92-30354  Filed  12-14-92;  8:45  am] 
BILUNG  CODE  3ei(MDR-f 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Department  of  Defense  Selection 
Criteria  for  Closing  and  Realigning 
Military  Installations  Inside  the  United 
States 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  of  Final  Selection 
Criteria. 
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SUMMARY:  The  Secretary  of  Defense,  in 
accordance  with  Section  2903(b),  Public 
Law  101-510,  as  amended,  published  in 
the  February  15, 1991,  Federal  Register 
the  Final  Selection  Criteria  to  be  used  in 
making  recommendations  for  the 
closure  and  realignment  of  military 
installations  inside  the  United  States. 
These  final  criteria  became  effective  on 
February  15, 1991.  The  final  criteria 
published  at  that  time  will  be  used 
again,  unchanged,  by  the  Department  of 
Elefense  to  make  recommendations  that 
will  be  reviewed  by  the  1993  Defense 
Base  Closure  and  Realignment 
Commission.  This  notice  republishes 
those  criteria. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Peter  Potochney  or  Colonel  Kirby 
Allen,  OASD  (P&L),  (703)  697-8048. 
SUPPLEMENTARY  INFORMATION: 

A.  Final  Selection  Criteria 

The  final  criteria  to  be  used  by  the 
Department  of  Defense  to  make 
recommendations  for  the  closure  or 
realignment  of  military  installations  in 
accordance  with  Public  Law  101-510,  as 
amended,  follow: 

In  selecting  military  installations  for 
closure  or  realignment,  the  Department 
of  Defense,  giving  priority  consideration 
to  military  value  (the  first  four  criteria 
below),  will  consider: 

Military  Value 

1.  The  current  and  future  mission 
requirements  and  the  impact  on 
operational  readiness  of  the  Department 
of  Defense’s  total  force. 

2.  The  availability  and  condition  of 
land,  facilities  and  associated  airspace 
at  both  the  existing  and  potential 
receiving  locations. 

3.  The  ability  to  accommodate 
contingency,  mobilization,  and  future 
total  force  requirements  at  both  the 
existing  and  potential  receiving 
locations. 

4.  The  cost  and  manpower 
implications. 

Return  on  Investment 

5.  The  extent  and  timing  of  potential 
costs  and  savings,  including  the  number 
of  years,  beginning  with  the  date  of 
completion  of  the  closure  or 
realignment,  for  the  savings  to  exceed 
the  costs. 

Impacts 

6.  The  economic  impact  on 
communities. 

7.  The  ability  of  both  the  existing  and 
potential  receiving  communities’ 
infrastructure  to  support  forces, 
missions  and  persoimel. 

8.  The  environmental  impact. 


B.  Background  Information 

The  February  15, 1991  Federal 
Register  notice  contained  an  analysis  of 
public  comments  received  and  a 
description  of  the  changes  DoD  made  to 
the  proposed  criteria  published  in  a 
November  30, 1990  Federal  Register 
Notice.  DoD  received  169  public 
comments  in  response  to  the  proposed 
criteria  and  request  for  comments.  The 
proposed  criteria  were  appropriately 
amended  based  on  these  comments.  The 
final  criteria  were  accepted  by  Congress 
in  1991  and  served  well  in  the  1991 
effort.  They  will  therefore  be  used  again, 
unchanged,  by  the  Department  of 
Defense  to  m^e  recommendations  to 
the  1993  Defense  Base  Closure  and 
Realignment  Commission. 

C  Previous  Federal  Register  References 

(1)  55  FR  49679,  November  30, 1990: 
Proposed  selection  criteria  and  request 
for  comments. 

(2)  55  FR  53536,  December  31, 1990: 
Extend  comment  period  on  proposed 
selection  criteria. 

(3)  56  FR  6374,  February  15, 1991: 
Publish  selection  criteria  and  analysis  of 
comments. 

Dated;  December  11, 1992. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register,  Liaison 
Officer.  Department  of  Defense. 

(FR  Doc.  92-30523  Filed  12-11-92;  2:35  pm) 
BILUNQ  CODE  M10-01-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory 
Board’s  Committee  on  IR 
Countermeasures  and  Self  Defense 
Against  IR  Missiles  will  meet  on  25-26 
January  1993,  at  The  ANSER 
Corporation,  Crystal  Gateway  3, 1215 
Jefferson  Davis  Highway,  Arlington,  VA 
from  8  a.m.  to  5  p.m. 

The  purpose  of  this  meeting  is  to 
receive  briefings  and  gather  information 
relating  to  the  study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4811. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  92-30319  Filed  12-14-92;  8:45  am) 
BILUNQ  CODE 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Ad  Hoc  Committee  on  Science 
and  Technology  will  meet  from  8  a.m. 
to  5  p.m.  on  11  January  1993  at  the 
Pentagon,  Washington,  D.C. 

The  purpose  of  this  meeting  is  to 
present  to  the  Principal  Deputy 
Assistant  Secretary  for  Acquisition  the 
study  final  briefing.  The  meeting  will  be 
clos^  to  the  public  in  accordance  with 
section  552b(c)  of  title  5,  United  States 
Code,  specifically  subparagraphs  (1)  and 

(4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

(FR  Doc.  92-30320  Filed  12-14-92;  8:45  am) 
BILUNQ  CODE  SSIO-OI-M 


Corps  of  Engineers,  Department  of  the 
Army 

Deauthorization  of  Water  Resources 
Projects  • 

December  2, 1992. 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  project 
deauthorizations. 

SUMMARY:  The  Corps  of  Engineers  is 
publishing  the  lists  of  water  resources 
projects  and  separable  elements  of 
projects  deauthorized  imder  the 
provisions  of  section  1001,  Public  Law 
99-662,  33  U.S.C.  579a,  and  projects/ 
separable  elements  not  deauthorized 
due  to  obligations  of  funds  or  statutory 
continuations  of  authorization. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Micik,  Headquarters,  U.S. 

Army  Corps  of  Engineers,  Attention: 
CECW-BA,  Washington,  DC  20314- 
1000.  Tel.  (202)  272-0705. 
SUPPLEMENTARY  INFORMATION:  The  Water 
Resources  Development  Act  of  1986, 
Public  Law  99-662,  as  amended, 
contains  two  provisions  for  the 
deauthorization  of  water  resource 
projects  or  separable  elements  of 
projects.  Section- 1001(a),  33  U.S.C. 
579a(a),  requires  the  deauthorization  of 
projects  authorized  in  1986,  and 
thereafter,  when  five  years  have  elapsed 
from  the  date  of  authorization  without 
obligations  of  funds  for  planning,  design 
or  construction.  Section  1001(b)(2),  33 
U.S.C.  579a(b)(2),  requires  the  Secretary 
of  the  Army  to  submit  to  the  Congress 
a  biennial  list  of  unconstructed  water 
resources  projects,  or  separable 
elements  of  projects,  which  have  had  no 
obligations  of  funds  for  planning,  design 
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or  construction  during  the  prior  ten  full 
fiscal  years.  If  no  funds  are  obligated 
within  thirty  months  from  the  date  the 
list  is  submitted,  the  project/separable 
element  is  deauthorized. 
Notwithstanding  these  provisions, 
project  authorizations  may  be 
specifically  continued  by  law. 

For  purposes  of  the  Water  Resources 
Development  Act  of  1986,  “separable 
element”  is  defined  in  section  103(f). 
Public  Law  99-662,  33  U.S.C.  2213(f). 

In  accordance  with  section  1001(b)(2). 
the  Assistant  Secretary  of  the  Army 


(Civil  Works)  submitted  a  list  of  30 
projects/separable  elements  to  Congress 
on  January  18. 1990.  From  this  list,  24 
project/separable  elements  were 
deauthorized  on  July  19, 1992,  and  6 
were  removed  due  to  obligations  of 
funds. 

Eig^t  project  authorizations  have  been 
continued  by  law.  The  Energy  and 
Water  Development  Appropriations  Act, 
1992,  Public  Law  102-104,  August  17, 
1991, 105  Stat  510,  and  the  Intermodel 
Surface  Transportation  Efficiency  Act  of 
1991,  Public  I^w  102-240,  December 


18, 1991, 105  Stat  1914,  each  continued 
one;  and  the  Water  Resources 
Development  Act  of  1992,  Public  Law 
102-580,  October  31, 1992, 106  Stat 
4796,  continued  six. 

Authority:  This  notice  is  required  by  the 
Water  Resources  Development  Act  of  1986, 
Pub.  L.  99-662  section  1001(c),  33  U.S.Q 
579a(c),  and  the  Water  Resources 
Development  Act  of  1968,  Pub.  L  100-676, 
section  52(e).  102  Stat.  4045. 

Dated:  December  2. 1992. 

Nancy  P.  Dom, 

Assistant  Secretary  of  the  Army  (CivU  Works). 


Projects  Deauthorized  on  18  Nov  91  By  Section  1001  (A)  of  Pubuc  Law  99-662 


District 

Proiectname 

Primary 

state 

Purpose 

NPA  _  .. 

Alston  Lake  {Valdez  HydropoxTer)  . . . - . .  .  . . . . 

AK 

MP 

NPA  . 

AK 

MP 

POO  . . 

Rainmaker  HoteL  Amertcan  Sarma  . . . . . . . . . 

AS 

N 

SPL  .„ 

HeiixvQfnoe,  Mom>  Bay  .  . . . . . . . •- . 

CA 

N 

SPN _ 

Nnyn  Hatttftr,  M<inrinrino  .  .  . . . . . . . . 

CA 

N 

SPL 

Sunset  Harbor . . .  . . . . . . . . . 

CA 

N 

POO  _ 

Saipan  Harbor,  Nortbem  Marianas . . . . . . . . . . .  . 

CM 

N 

SAJ _ 

Ctiartoitn  County  .  . . . . . . . 

FL 

BE 

NCR  _ 

navenpod  (Naaant  Maisti)  . . . . . , . . . 

lA 

FC 

NCC 

Wa>nh«Q^nn  Im  rVmfnl  rWimntrtlnn  . 

H. 

FC 

SWT _ 

PaarsoivSInjtittz,  B%HUI  Lake  (Accsm  Road)  . 

KS 

FC 

NED _ 

Merrimack  River  between  Lowein  and  Lawrarv^  ..  _...  -  . . .  . . 

MA 

N 

NED _ 

Neponsel  nivar  . . . . . , . . 

MA 

N 

NCE _ 

Swan  Creek  Harbor  ol  Refuge . . . .  . . 

Ml 

N 

NCR  _ 

Atiert  Lea  Lake . ' .  . 

MN 

FC 

NCE _ 

Dututb  Jtnorellfte  (Sky  Harhnr  Ahpnil) .  .  . 

MN 

BE 

NCR  _ 

Schuyler  Courtfy . .  . 

MO 

FC 

LMK  . . 

Vick^rg  Harbor . . . . . . . . . . . . 

MS 

N 

MRO _ 

MHk  River,  Havre  .  . . .  . . . 

MT 

FC 

NCS _ 

ND 

FC 

NAP _ 

Cape  May  PdM  . . . 

NJ 

BE 

NAP 

HeraloRt  Mel  and  Ftve  MUe  Reach  . . 

NJ 

BE 

NCB _ 

Buffalo  Harbor  Drtfl  Removal . . 

NY 

N 

ncb _ 

Buffalo  Ship  Canal . . . 

NY 

N 

NCB _ 

Dunkirk  Harbor .  . 

NY 

N 

NAB _ 

Endicon.  Johnson  City  and  Vestal  (Remedial) .  . 

NY 

FC 

NPP». 

Bkjs  River  Powerhouse  . . . . . . . . . 

OR 

MP 

NPP _ 

Yaquina  South  Jetty  .  , 

OR 

N 

NAB _ 

CurwensvOls  Lake  (Water  Line) .  .».  .  _  _  _ _ _ _ _ _ 

PA 

FC 

NAB _ 

Marsh  Creek  Brldga.  FJ.  SayM  Dem  . 

PA  { 

FC 

NAP _ 

Pnitalnwn  (Schuyiclll  Rhmr  Rj>aln)  . 

PA 

FC 

NAB _ 

Susquenanne  Rl^,  Sunbury  Clnaum  Stnictiira  . . . 

PA 

FC 

NED _ 

Gorton’s  Pond.  Warwick  . 

Rl  ^ 

H 

MRO _ 

Lake  Herman  (Dredging)  .  . 

SO 

FC 

MRO _ 1 

Upper  Missouri  Rtver  Slraambank  Erosion .  .  .  „  . . . . . . . j 

SO  *  j 

FC 

SWF _ 

Lewisville  Lake,  Cottonwood  Bridge . .  . 

TX 

FC 

NAO  ...» . 

Hampton  Roads  Debris  Removal  .  .  * 

VA 

N 

TotM:37 

Projects  Separable  Elements  Deauthorized  on  19  July  92  by  Section  1001(B)(2)  of  Public  Law  99-662 


District 

Project  name 

Primary 

stare 

— 

Purpose 

SPL _ 

Qila  RIv  &  Tribe  Downstream  from  Painted  Rock  Res . . . . 

AZ 

FC 

SPL  . . 

San  Diego.  Sunset  CIttfs  (Segment  A)  . 

CA 

BE 

NAP . 

MiaoilNon  River,  Kant  and  Sumsx  County  (1954  Act) . . 

OE 

N  * 

SAJ _ 

Pakn  Beach  to  Lake  Worth  Inlot  (1950  Act) .  .  . .  .  . 

FL 

BE 

POO _ 

WtokUd  Beach,  Oahu  .  . . . . . . . . . 

HI 

BE 

ORL _ 

Russell  and  Alkoon  Levee  (1938  Act)  . . . . 

IL 

FC 

OBL _ 

OowneyvMe  Lake  (1968  Art) .  .  . 

IN 

FC 

ORL _ 

Evansville.  HowoM  (Sertidn  ^  .  ,  ,  . 

IN 

FC 

ORL _ 

FranktorL  Benson  Creek .  . .  . . 

KY 

FC 

ORH _ 

Kehoe  Lake . . .  . 

KY 

FC 

NAP _ 

Double  Creak . .  . 

10.1 

N 

NAP . 

Island  Beach  Inlet  . . 

NJ 

N 

NAP . 

Tocks  Island  Lake  (1962  Act) . . . . . . . 

NJ 

SWA _ 

Pecos  RIvar  At  Carisbed  . ,  . . . . 

NM 

FC 

NAN _ 

East  Chaalsr  Creak  (1950  Art)  . . 

NY 

N 
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Projects  Separable  Elements  Deauthorized  on  19  July  92  by  Section  1001(B)(2)  of  Public  Law  99-662— 

Continued 


DIstiict 

Project  name 

Primary 

state 

Purpose 

NAN  . 

Shooters  Island . 

NY 

N 

SWT _ 

Tuskahoma  Lake  (1962  Act)  . . . . 

OK 

FC 

NAP . . 

PA 

FC 

NAP 

PA 

N 

ncb  „ 

Elk  Creek  HartXH . 

PA 

N 

NAP _ 

Tocks  Island  Lake,  Route  209  Relocation  (1962  Act) . . . . . . . . 

PA 

MP 

SWF 

Curt  L.  Fstfls  Laka  (IflTO  Art)  . > . . 

TX 

FC 

SWF 

Clopton  Crossing  Lake  . . . - . . . . . 

TX 

FC 

SWQ 

Giww,  Haitxir  0*  Rehiga  at  -Sf«ednit  . 

TX 

N 

Total; 

24 

Projects/Separable  Elements  Removed  From  Deauthorization  List  in  Accordance  With  Section  1001(B)(2)  of 

Public  Law  99-662  Due  to  Obligations  of  Funds 


Distnct 

Project  name 

Prtmary 

state 

Purpose 

SPK . . 

CA 

MP 

ORL  . 

IN 

FC 

NAN 

NY 

BE 

NCR 

OH 

N 

ORP  , 

PA 

FC 

NAO  ™ 

VA 

BE 

Total:  6 

Project  Authorizations  Continued  by  Law 

(Original  Authorization  In  Parentheses] 


Distnci 

Project  name 

Primary 

state 

Purpose 

Section  101,  P.L  102-104,  17  Aug  91: 

SAM  . 

Coosa  River  Channel,  Gadsden,  AL  to  Rome,  GA  (1945)  . 

.  AL 

N 

Section  1085,  P.L.  102-240, 18  Dec  91- 

NED  . 

Providence,  Seekonk  River,  India  Point  Bridge  (1986) . 

.  Rl 

N 

Section  115,  P.L  102-580,  31  Oct  92: 

NCR  . 

Green  Bay  Levee  and  Drainage  District  No.  2  (1966)  . 

.  lA 

FC 

LMN  . 

Lake  Pontchartraln,  Nonh  Shore  (1966) . 

.  LA 

FC 

LMM  . 

St  Johns  Bayou  and  New  Madrid  Floodway  (1986) . 

.  MO 

FC 

NAN  . 

Deal  Lake,  Monmouth  County  (1986) . 

.  NJ 

FC 

NAB  . 

Tyrone  (1944) . 

.  PA 

FC 

SWT  . 

Big  Pine  Lake  (1962)  . . . 

Total;  8 

.  TX 

FC 

LMV 

Lower  Mississippi  Valley  Division 

NPS 

Seattle  Distnct 

LMM 

Memphis  District 

NPW 

Walla  Walla  District 

LMN 

New  Orleans  District 

ORD 

Ohio  River  Division 

LMS 

St.  Louis  District 

ORH 

Huntington  District 

LMK 

Vicksburg  District 

ORL 

Louisville  District 

MRD 

Missouri  River  Division 

ORN 

Nashville  District 

MRK 

Kansas  City  District 

ORP 

Pittsburgh  District 

MRO 

Omaha  District 

POD 

Pacific  Ocean  Division 

NED 

New  England  Division 

SAD 

South  Atlantic  Division 

NAD 

North  Atlantic  Division 

SAC 

Charleston  District 

NAB 

Baltimore  District 

SAJ 

Jacksonville  District 

NAN 

New  York  District 

SAM 

Mobile  District 

NAO 

Norfolk  District 

SAS 

Savannah  District 

NAP 

Philadelphia  District 

SAW 

Wilmington  District 

NCD 

North  Central  Division 

SPD 

South  Pacific  Division 

NCB 

Bufialo  District 

SPL 

Los  Angeles  District  ' 

NOC 

Chicago  District 

SPK 

Sacramento  District 

NCE 

Detroit  District 

SPN 

San  Francisco  District 

NOl 

Rock  Island  District 

SWD 

Southwestern  Division 

NCS 

St.  Paul  District 

SWA 

Albuquerque  District 

NPD 

North  Pacific  Division 

SWF 

Fort  IVorth  District 

NPA 

Alaska  District 

SWG 

Galveston  District 

NPP 

Portland  District 

SWL 

Little  Rock  District 

SWT  Tulsa  District 
Purpose 
N  Navigation 
BE  Beach  Erosion  Control  . 

FC  Flood  Control 
MP  Multiple  Purpose  Power 

(FR  Doc.  92-30389  Filed  12-14-92;  8;4S  am) 
BILLING  CODE  3710-e9-M 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.C30] 

Clearinghouses  for  Individuals  With 
Disabilities 

action:  Correction  notice. 


summary:  On  August  18, 1992,  a  notice 
inviting  applications  for  Fiscal  Year 
1993  was  published  at  57  FR  37360.  The 
amounts  indicated  under  available 


59338 


Federal  Register  /  Vol.  57,  No.  241  /  Tuesday,  December  15,  1992  /  Notices 


funds  in  the  chart  as  published  are  now 
being  corrected  to  reflect  final 
appropriations  action.  The  correct 
amount  of  available  funds  for  the 
National  Information  Center  is 
$1,030,000;  the  Postsecondary 
Clearinghouse  is  $515,000;  and  the 
Special  Education  Employment 
Clearinghouse  is  $605,000. 

FOR  FURTHER  INFORMATION  CONTACT:  Max 
Mueller.  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW., 
Washington,  DC  20202-2651. 
Telephone:  (202)  502-9554.  Deaf  and 
hearing  impaired  individuals  may  call 
(202)  205-9999  for  TDD  services. 

Program  Authority:  20  U.S.C  1433. 

Robert  R.  Davila, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehiidulitative  ^rvices. 

(FR  Doc.  92-30342  Filed  12-14-92;  8:45  am) 
KLUNG  cooe  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PLS3-2-000] 

Prior  Notice  and  Hling  Requirements 
Under  Part  H  of  the  Federal  Power  Act; 
Technical  Conference  and  Request  for 
Comments 

December  9, 1992. 

Introduction 

In  a  number  of  recent  orders 
originating  with  Central  Maine  Power 
Company,  56  FERC 1 61,200,  reh’g 
denied.  57  FERC  1 61,083  (1991) 

(Central  Maine),  the  Commission  has 
directed  the  payment  of  refunds  for  the 
late  filing  by  public  utilities  of  rates, 
charges,  and  related  agreements  for 
jurisdictional  service.  The  Commission 
has  ordered  refunds  in  an  efiort  to 
enforce  the  requirement  of  section  205 
of  the  Federal  Power  Act  (FPA),  16 
U.S.C  824d  (1988),  and  the 
Commission’s  implementing 
regulations,  18  CF'R  part  35,  that  public 
utilities  file  rates  and  charges  for 
jurisdictional  service,  and  all  contracts 
and  agreements  relating  to  such  service, 
at  least  60  days  in  advance  of  the 
commencement  of  jurisdictional  service. 
The  Commission  also  has  attempted  to 
provide  additional  guidance  as  to  when 
it  is  likely  to  grant  waiver  of  the  prior 
notice  requirement. 

Despite  the  Commission’s  efiorts, 
considerable  uncertainty  apparently 
remains  throughout  the  electric  utility 
industry  concerning  the  filing 
obligations  of  public  utilities  and  the 
applicability  of  the  Central  Maine 


remedial  policy  to  late  filings.  Tlie 
Commission  already  has  issued  orders 
clarifying  the  obligation  of  utilities  to 
file  certain  types  of  agreements — 
namely,  service  agreements  under  filed 
tariffs  of  general  applicability  and 
jurisdictional  agreements  providing  for 
the  payment  of  contributions  in  aid  of 
construction  (CLAC  agreements).  In 
response  to  these  orders,  utilities  have 
requested  additional  guidance  as  to  the 
need  to  file  other  types  of  agreements 
and  the  extent  of  the  Commission’s 
willingness  to  apply  its  Central  Maine 
remedial  policy. 

On  November  16, 1992,  in  response  to 
pleadings  by  Consolidated  Edison 
Company  of  New  York,  Inc.  (Con 
Edison)  and  the  Edison  Electric  Institute 
(EEI),  the  Commission  deferred  the  close 
of  an  amnesty  window  for  the  late  filing 
of  jurisdictional  QAC  agreements.  See 
Florida  Power  Corp.,  61  FERC  ^  61,244 
(1992).  The  Commission  stated  that  it 
late  would  address  a  number  of  generic 
filing-related  issues  raised  by  Con 
Edison  and  EEI,  as  well  as  their  request 
that  the  Commission  engage  in  a 
comprehensive  and  orderly  review  of 
the  filing  obligations  of  public  utilities 
under  the  FPA,  as  clarified  in  Central 
Maine  and  subsequent  orders. 

To  this  end,  the  Commission  hereby 
schedules  a  technical  conference,  to  be 
held  on  January  28, 1993,  to  consider 
issues  relating  to  the  Commission’s 
enforcement  of  the  prior  notice  ^nd 
filing  requirement. 

Background 

A.  Statutory/Regulatory  Framework 

Section  205(c)  of  the  FPA,  16  U.S.C. 
824d(c)  (1988),  requires  that  public 
utilities  file  with  the  Commission  all 
rates  and  charges  for  jurisdictional  sales 
and  transmissioq. service,  as  well  as  all 
agreements  that  afiect  or  relate  to  such 
rates  and  charges.  Section  205(d)  of  the 
FPA,  16  U.S.C.  824d(d)  (1988),  in  turn 
requires  that  public  utilities  file  all  such 
rates,  charges,  and  related  agreements 
with  the  Commission  at  least  60  days  in 
advance  of  the  commencement  of  such 
service.  Section  205(d)  also  permits  the 
Commission  to  waive  the  60-day  prior 
notice  requirement  for  good  cause 
shown.  Id.  Part  35  of  the  Commission’s 
regulations  implement  these  statutory 
filing  requirements.  See  18  CFR  35.3(a), 
35.11  (1992).  See  generally  Indiana  and 
Michigan  Electric  Co.  V.  FPC,  502  F.2d 
336  (D.C.  Qr.  1974)  (concerning  earlier 
version  of  section  205  of  the  FPA); 
National  Fuel  Gas  Supply  Corp.  v. 
FERC,  899  F.2d  1244  (D.C  Qr.  1990) 
(construing  analogous  filing  provisions 
of  the  Natural  Gas  Act). 


The  Commission  has  considerable 
discretion  in  finding  good  cause  for 
waiver  of  the  prior  notice  and  filing 
requirement.  See,  e.g.,  San  Diego  Gas  S' 
Electric  Co.  v.  FERC,  904  F.2d  727,  731 
(D.C.  Cir.  1990);  City  of  Girard  v.  iTflC, 
790  F.2d  919,  925  (D.C.  Cir.  1986).  For 
years,  the  Commission  routinely  granted 
waiver  when  the  parties  to  a  proposed 
rate  agreed  on  an  effective  date  and 
when  waiver  was  adjudged  to  be  in  the 
public  interest  See,  e.g.,  PacifiCorp 
Electric  Operations,  59  FERC  ^  61,090, 
reh'g  granted,  60  FERC  1  61,293  (1992). 
In  Central  Hudson  Gas  &■  Electric  Corp., 
60  FERC  1 61,106,  reb  ’g  denied,  61 
FERC  1  61,089  (1992),  the  Commission 
provided  new  guidance  to  the  electric 
utility  industry  concerning  the 
circumstances  under  whic±  tlie 
Commission  will  find  good  cause  for 
waiver  of  the  60-day  prior  notice 
requirement.  Among  other  things,  the 
Commission  stated  that,  absent 
extraordinary  circumstances,  it  will  not 
grant  waiver  of  the  notice  requirement 
when  an  agreement  for  new  service,  that 
is  not  provided  pursuant  to  an  accepted 
contract  or  settlement,  is  filed  on  or 
after  the  date  jurisdictional  service  has 
commenced.'  See  also  United 
Illuminating  Co.,  61  FERC  ^  61,186 
(1992). 

B.  The  Central  Maine  Policy 

In  Central  Maine,  the  Commission 
was  presented  with  the  filing  of  14 
separate  agreements  for  the  short-term 
sale  of  capacity  and  energy  at 
negotiated,  market-based  rates  after 
service  under  all  of  the  agreements  had 
terminated.  The  Commission  accepted 
the  14  late-filed  agreements  and  waived 
the  60-day  prior  notice  requirement,  but 
did  so  only  on  the  condition  that  the 
filing  utility  file  revised  rates  reflecting 
a  100  percent  contribution  to  the  fixed 
costs  of  the  facilities  used  to  provide 
service  under  the  14  agreements.  The 
Commission  further  directed  the  utility 
to  refund  all  revenues  received  under 
the  agreements  in  excess  of  a  100 
percent  contribution  to  fixed  costs,  plus 
associated  interest. 

Expressing  concern  with  the 
increasing  number  of  rate  filings  made 
after  the  commencement  of  service,*  the 


’  The  Commission  also  stated  in  Central  Hudson 
that  a  strong  sho«ving  of  good  cause  is  necessary  to 
justify  waiver  with  respect  to  a  rate  increase  not 
provided  for  in  a  contract  or  settlement  on  file  with 
the  Commission.  On  the  other  hand,  waiver  of  the 
notice  requirement  generally  will  be  appropriate 
when  an  uncontest^  Hling  has  no  rate  impact, 
when  a  filing  reduces  rates  or  charges,  or  when  a 
rate  increase  and  its  effective  date  are  prescribed  by 
a  Commission-accepted  contract  or  settlement 
s  See  56  FERC  at  61.817.  fai.this  regard,  the 
Commission  cited  its  orders  in  Nevada  Power  Co, 
55  FERC  1  61,379  at  62,153  n.l4  (1991),  Central 
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Commission  took  the  opportunity  to 
announce  a  policy  statement  of 
indiistry-wide  application  concerning 
implementation  of  the  6(>day  prior 
notice  requirement.  The  Commissicm 
stated  that  utilities  “transacting  under 
existing  agreements”  not  on  file  with 
the  Commission,  in  violation  of  the 

FPA,  woufd  be  afforded  the  opportunity 
to  file  such  agreements  within  60  days 
of  publication  of  the  order  in  the 
Federal  Register.  The  Commission 
further  stated  in  Central  Maine  that  any 
utilities  filing  rates  (cost-based  or 
market-based)  for  ongoing  services 
during  the  60-day  “amnesty  window” 
(which  expired  on  October  7, 1991),  if 
otherwise  just  and  reasonable,  would  be 
entitled  to  recover  up  to  a  100  percent 
contribution  to  fixed  costs. 

The  Commission  continued  that  any 
utility  filing  rates  for  ongoing 
jurismctional  service  after  the  close  of 
the  amnesty  window  would  be  entitled 
to  receive  no  more  than  its  variable 
operation  and  maintenance  (O&M) 
expenses  from  the  date  of 
commencement  of  service  imtil  the  date 
the  Commission  accepts  such  rates  for 
filing.  Any  such  utility  would  be 
requhed  to  refund  any  amounts 
collected  in  excess  of  the  amounts 
ultimately  allowed  by  the  Commission 
(as  well  as  interest  c^culated  pursuant 
to  18  CFR  35.19a. 

C.  Application  of  the  Central  Maine 
Policy 

In  the  past  year,  the  Commission  has 
applied  its  "Centivl  Maine  policy”  in  a 
nximber  of  cases  involving  tne  late  filing 
of  jurisdictional  agreements  after  the 
commencement  of  service.  In  PacifiCorp 
Electric  Operations.  58  FERC 1 61,283, 
reh’g  denied,  60  F^C  1  61,292  (1992), 
reh’g  pending,  the  Commission  directed 
the  refund  of  certain  revenues  becaiise 
of  the  late  filing  of  a  jurisdictional 
transmission  service  agreement  13  years 
after  the  date  of  commencement  of 
service  under  the  agreement  and  one 
day  after  the  close  of  the  Central  Maine 
anmesty  window.  In  Green  Mountain 
Power  Corp.,  59  FERC  1 61,291,  reh’g 
denied,  60  F^C  1 61,158,  order  on 

compliance  filing,  61  FERC  f _ 

(1992),  the  Commission  directed  the 
refund  of  certain  revenues  because  of 
the  late  filing  of  two  unit  power  sales 
agreements  and  a  related  capacity 
exchange  agreement^ 

Verm<mt  Public  Service  Corp.,  54  FERC  f  61,153  at 
61,484-65  (1991),  and  Portlmd  General  Exchange, 
Inc.,  51  FERC  1 61,108  at  61,246  n.67  (1990). 

’The  Commission  also  has  refused  to  apply  its 
Central  Maine  pcdicy  to  the  filing  of  rates  ti^er 
(urisdictional  sales  and  transmission  agreements 
after  the  commoicement  of  service  under  the 


In  a  series  of  three  cases,  the 
Commission  directed  the  pa]mient  of 
refunds  for  the  late  filing  of  service 
agreements  implementing  service  under 
tariffs  of  general  applicability.  See 
Mississippi  Power  Co.,  58  F^C  1 
61,286  reh’g  granted.  61  FERC  1  61.014 
(1992);  New  England  Power  Co.,  59 
FERC  1  61,253,  reh’g  granted,  61  FERC 
1  61.015  (1992):  Central  Power  S' Light 
Co.  and  West  Texas  Utilities  Co.,  60 
FERC  1  61,211  reh’g  granted,  61  FERC 
1  61,065  (1992).  The  utilities  claimed  in 
these  cases  that  they  were  providing 
service  under  tariffs  that  al^dy  had 
been  filed  with  and  accepted  by  the 
Commission  and,  accordingly,  that  the 
late  filing  of  service  agreements 
indicating  only  the  names  of  new 
customers  taking  service  under 
approved  tariffs  did  not  warrant  the 
harsh  “penalty”  of  refunds.  Recognizing 
that  this  matter  was  not  entirely  free  of 
doubt  at  the  time  of  issuance  of  Central 
Maine,  the  Commission  annovmced  the 
adoption  of  an  additional  30-day 
amnesty  period.  See  New  England 
Power  Co..  61  FERC  1 61,015  (1992). 
During  this  amnesty  period,  which 
expired  on  NovemW  9, 1992,  utilities 
were  able  to  file  service  agreements 
implementing  tariff  service  at 
previously-approved  tariff  rates  to 
particular  customers  without  risking 
Central  Maine— type  refunds.  See  also 
New  England  Power  Co.,  61  FERC  1 
61,123  (1992),  reh’g  pending. 

In  another  line  of  Central  Maine  cases, 
the  Commission  directed  the  payment  of 
refunds  for  the  late  filing  of 
jurisdictional  agreements  providing  for 
the  customer  payment  of  contributions 
in  aid  of  construction  (CIAC 
agreements).  See  Florida  Power  Corp., 

58  FERC  1 61,161  reh’q  denied,  60 
FERC  1 61,003  (1992);  see  also  Western 
Massachusetts  Electric  Co.,  59  FERC  1 

61,091,  reh’g  denied,  61  F^C  f _ 

(1992);  Blackstone  Valley  Electric  Co., 
Docket  No.  ER92-207-001  (unpublished 
letter  order,  issued  June  26, 1992),  reh’g 
pending.  The  Commission  explained 
that  the  type  of  agreements  at  issue 
always  has  been  considered 
jurismctional  and  subject  to  the 
statutory  requirement  of  prior  notice 
and  filing.  Nevertheless,  in  an  order 
issued  on  October  13, 1992,  the 
Commission  recognized  that  the  matter 
was  not  entirely  dear  at  the  time  of  the 
close  (on  October  7, 1991)  of  the  Central 
Maine  amnesty  window.  Accordingly, 
the  Commission  announced  the 

agraamenU,  vrtieQ  tha  CommiasioD  praviously  had 
avaluated  tha  rates  and  raviawad  tha  oparativa 
agreamants  in  filings  mada  by  anottiar  party  to  the 
transaction.  See  Fala-Safa,  Inc.,  59  FERC  4  61,385 
(1992). 


adoption  of  an  additional  30-day 
amnesty  period  in  which  to  file  with  the 
Commission  any  now-vmfiled  CIAC 
agreements  imder  which  jurisdictional 
service  currently  is,  or  has  been, 
provided.  See  Florida  Power  Corp.,  61 
FERC  1  61,063  (1992). 

The  amnesty  window  for  imfiled 
QAC  agreements  originally  was 
scheduled  to  expire  on  November  18, 
1992.  On  November  16, 1992,  the 
Commission  issued  an  order  extending 
the  amnesty  deadline  for  the  filing  of 
QAC  agreements.  See  Florida  Power 
Corp,  61  FERC  1  61,244  (1992).  The 
Commission  based  that  decision  on  the 
applications  of  the  Edison  Electric 
Institute  (EEI)  and  Consolidated  Edison 
Company  of  New  York,  Inc.  (Con 
Edison)  to  “stay”  the  effectiveness  of  the 
(Dctober  13  Florida  Power  order. 

In  support,  EEI  and  Con  Edison 
expres^  concern  about  the  limited 
amoimt  of  time  available  in  which  to 
search  files  for  potentially  thousands  of 
cvurent  and  expired  agreements  that 
may  involve  CIAC  payments  and  that 
may  be  jurisdictional.  EEI  also  raised  a 
number  of  questions  concerning  the 
filing  obligations  of  its  member  utilities: 
whether  utilities  must  search  files  for 
agreements  dating  back  to  the  passage  of 
the  FPA;  whether  the  Central  Maine 
policy  applies  to  agreements  which 
already  had  terminated  before  issuance 
of  the  Central  Maine  decision;  the  scope 
of  transactions  considered  to  be 
jurisdictional;  and  the  extent  to  which 
utilities  may  continue  to  rely  on  past 
advice  from  Commission  Staff.  EQ 
submitted  that  a  more  formal  process,  in 
which  affected  parties  may  present  their 
views  and  the  Commission  may  respond 
before  files  are  searched  and  documents 
retrieved,  is  necessary  in  order  to 
provide  a  reasonable  and  efficient 
approach  to  addressing  the  concerns 
raised  by  Central  Maine  and  related 
orders. 

Some  of  the  issues  raised  by  EEI  have 
been  presented  to  the  Commission  in 
the  context  of  individual  filings 
currently  awaiting  action.  In 
Massachusetts  Electric  Co.,  61  FERC  1 

_ (1992),  the  Commission 

explicitly  deferred  action  on  whether 
the  rem^al  Central  Maine  policy 
should  apply  to  the  late  filing  of 
jurisdictions  agreements  that  expired 
prior  to  the  August  2, 1991  issuance  of 
the  original  Central  Maine  order,  as  well 
as  wh^er  that  policy  should  apply  to 
the  late  filing  of  borderline  sales 
agreements.*  Similarly,  the  Commission 

*  BordertiiM  sale*  fatvolvw  delireriM  of  power 
directiy  to  a  neighbariiig  utilily’s  retail  customers 
along  tte  electric  franchise  areas  common  to  both. 
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has  not  yet  acted  on  a  petition  for  a 
declaratory  order,  filed  by  Portland 
General  Electric  Company  (PGE)  in 
Docket  Nos.  EL93-5-000,  et  al.,  to 
remove  a  number  of  "uncertainties” 
concerning  implementation  of  the 
Commissicm’s  Central  Maine  policy. 
These  uncertainties  include  the 
applicability  of  the  Central  Maine  policy 
to  expired  agreements.  Finally,  Central 
Maine  itself  has  requested  that  the 
Commission  reopen  the  original  Central 
Maine  proceeding  and  rescind  its  refund 
obligation  in  light  of  the  Commission's  . 
decision  in  recent  cases  not  to  order 
refunds  with  respect  to  other  late-filing 
utilities.  See  New  England  Power  Co.,  61 
FERC 1  61,123  (1992),  reh'g  pending. 

Discussion 

Central  Maine's  most  recent  filing 
brings  us  full  circle  with  respect  to 
implementation  of  our  Central  Maine 
policy.  We  had  hoped  that  issuance  of 
the  original  Central  Maine  order  would 
clarify  the  need  for  compliance  with  the 
prior  notice  and  filing  requirement  of 
the  FPA  and  the  Commission's 
implementing  regulations.  That  hope 
was  dashed  by  the  number  of  filings 
made  after  the  October  7, 1991  close  of 
the  Central  Maine  amnesty  window, 
raising  difficult  jurisdictional  and 
implementation  issues.  We  further 
hoped  that  issuance  of  the  additional 
amnesty  windows  concerning  service 
agreements  and  jurisdictional  CIAC 
agreements,  as  well  as  issuance  of  the 
Central  Hudson  order  concerning 
waiver  of  notice,  would  resolve  dl 
remaining  ambiguity  concerning 
implementation  of  the  prior  notice  and 
filing  requirement  and  the  applicability 
of  the  Central  Maine  remedial  policy. 
That  hope,  too,  proved  short-lived. 

As  EEI  and  others  now  inform  us. 
substantial  imcertainty  remains 
concerning  the  obligation  of  public 
utilities  to  file  jurisdictional  rates, 
charges,  and  related  agreements  for 
Commission  consideration  under  the 
FPA  and  the  Central  Maine  policy. 
Accordingly,  after  a  year  of  experience 
with  our  Central  Maine  policy,  and  at 
the  suggestion  of  EEI  and  some  of  its 
utility  members,  we  believe  it  is 
appropriate  to  reexamine  precisely  how 
to  proved  with  respect  to  further 
implementation  of  our  Central  Maine 
policy. 

In  addition  to  EEI  and  individual 
public  utilities  that  have  formally  raised 
Central  Maine-related  issues  in  filings 
before  the  Commission,  other  afiected 


While  the  power  U  provided  directly  to  the  retail 
customer,  the  tale  is  to  die  nei^dxving  utility 
within  whose  service  territory  the  bordwline  loads 
are  located. 


entities  may  have  similar  or  additional 
arguments  concerning  the  applicability 
of  the  Central  Maine  policy  to  unfiled 
rates,  charges,  and  agreements  for 
jurisffictional  service.  We  believe  it  is 
appropriate  to  consider  all  of  these 
arguments  at  one  time,  and  then  apply 
our  conclusions  to  pending  and  future 
applications  for  Commission  action  in 
this  area.  Hopefully,  this  will  allow  us 
to  achieve  the  intended  purpose  of  the 
Central  Maine  policy,  which  was  to  add 
clarity  and  certainty  to  the  filing 
obligations  of  public  utilities,  not  to  add 
further  ambiguity.  Careful  consideration 
of  any  concerns  related  to  our 
enforcement  of  the  prior  notice  and 
filing  requirement  is  especially 
important  now,  as  the  ^mmission 
begins  to  implement  the  Energy  Policy 
Act  of  1992,  Public  Law  102-486, 106 
Stat.  2776  (1992),  and  continues  to 
consider  applications  for  approval  of 
negotiated,  market-based  rates. 

Accordingly,  the  Commission  will 
hold  a  technical  conference  on  these 
matters  on  January  28, 1993,  at  10  a.m. 
in  the  Commission's  meeting  room,  9th 
Floor,  825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  The 
Commission  invites  public  utilities  and 
other  interested  entities,  including  state 
commissions  and  customers,  to  seek  to 
participate  in  the  conference  and  to 
submit  written  comments  on  issues 
concerning  the  Commission's 
enforcement  of  the  prior  notice  and 
filing  requirement.  Issues  may  include, 
but  are  not  limited  to,  the  following: 

1.  What  should  be  the  extent  of  a 
utility's  obligation  to  search  its  files  for 
unfiled  jurisdictional  agreements? 
Should  this  obligation  extend  all  the 
way  back  to  the  date  of  enactment  of  the 
FPA  or  some  other  date?  How  extensive 
a  bmden  does  this  search  obligation 
impose  on  public  utilities? 

2.  On  a  related  matter,  should  public 
utilities  be  obligated  to  file 
jurisdictional  agreements  that  already 
have  terminated  by  their  terms?  If  the 
answer  is  no,  what  statutory  basis 
would  support  such  action?  Should  the 
Central  Maine  policy  apply  to 
jurisdictional  agreements  that  had 
terminated  by  ffie  August  2, 1991, 
issuance  of  the  origin^  Central  Maine 
order?  Did  the  industry  read  the 
language  of  the  Central  Maine  policy  as 
imposing  only  a  “prospective”  filing 
obligation? 

3.  What  are  the  filing  obligations  of 
public  utilities  if  uncertain  as  to  the 
jurisdictional  status  of  certain 
agreements  at  the  time  of  execution  and 
commencement  of  service  thereunder? 
Can  a  utility  rely  on  informal  advice 
fiom  Commission  Staff,  or  must  it.  file 


with  the  Commission  and  raise  any 
arguments  at  that  time? 

4.  How  expansively  should  the 
Commission  apply  the  amnesty 
windows  for  service  agreements  and 
jurisdictional  CIAC  agreements? 

5.  Have  public  utilities  been  afforded 
sufficient  time  in  which  to  comply  with 
their  filing  obligations  under  the 
remedial  Central  Maine  policy?  If  not, 
how  much  time  would  be  sufficient  and 
why? 

6.  Are  public  utilities  unable  in 
particular  circumstances  to  demonstrate 
good  cause  imder  the  Central  Hudson 
standard  of  “extraordinary 
circumstances”  when  seeking  waiver  of 
notice  for  agreements  for  short-term 
coordination  service,  not  provided 
pursuant  to  an  accepted  contract  or 
settlement,  negotiated  on  short  notice 
and  filed  after  the  commencement  of 
service?  Does  the  Central  Hudson 
“extraordinary  circumstances”  standard 
have  the  practical  effect  of  stifling  short¬ 
term  economy  transactions  that 
otherwise  would  benefit  both  the  buyer 
and  the  seller?  If  so,  what  approaches 
should  the  Commission  consider  and 
how  would  such  approaches  ensure  just 
and  reasonable  rates? 

Participating  entities  should,  to  the 
extent  possible,  refrain  from  making 
comments  that  pertain  to  specific 
requests  for  Commission  action  in 
ongoing  proceedings.  To  the  extent  that 
participating  entities  may  have  similar 
concerns,  they  are  encouraged  to  file 
joint  comments.  Commentators  should 
double  space  their  comments,  provide  a 
concise  description  identifying  the 
commentator,  and  use  the  same  docket 
number  as  that  contained  in  this  notice. 
Written  comments  should  not  exceed  30 
pages  in  length.  In  addition  to  written 
comments  not  exceeding  30  pages, 
commentators  should  also  provide  an 
executive  summary  of  their  written 
comments,  not  to  exceed  three  pages. 
Comments  (including  an  executive 
summary  of  comments)  must  be  filed 
with  the  Commission's  Office  of  the 
Secretary  no  later  that  January  11, 1993. 

The  Commission  also  invites 
interested  persons  to  file  requests  to 
participate  in  the  technical  conference 
on  these  issues.  Requests  must  be  in 
writing  and  submitted  to  the  Office  of 
the  Sectary  no  later  than  January  11, 
1993.  Persons  with  similar  positions  are 
requested  to  file  joint  requests  for 
participation,  so  that  the  Commission 
can  accommodate  the  maximum 
number  of  participants  possible.  A  list 
of  persons  granted  requests  to 
participate  in  the  teclmical  conference 
will  be  available  in  the  Commission's 
Office  of  Public  Information  prior  to  the 
date  of  the  conference. 
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While  we  are  scheduling  a  technical 
conference  on  filing-relat^  issues, 
nothing  in  this  notice  is  intended  to  stay 
the  effi^veness  of  the  Central  Maine 
policy  or  any  of  the  Central  Maine  line 
of  cases  or  otherwise  relieve  utilities  of 
their  obligation  to  file  jurisdictional 
rates,  charges,  and  related  agreements  in 
advance  of  the  commencement  of 
service. 

The  Commission  Orders 

(A)  A  technical  conference  to  discuss 
issues  concerning  the  Commission’s 
enforcement  of  the  prior  notice  and 
filing  requirement  and  implementation 
of  its  Central  Maine  policy  is  hereby 
scheduled  for  10  a.m.  in  the 
Commission’s  meeting  room,  9th  Floor. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426  on  January  28. 
1993. 

(B)  Entities  that  wish  to  file  comments 
are  hereby  directed  to  file  such 
comments  with  the  Secretary,  as 
explained  in  the  body  of  this  notice,  by 
January  11. 1993. 

(C)  duties  that  wish  to  participate  in 
the  technical  conference  s^eduled  in 
Ordering  Paragraph  (A)  are  hereby 
directed  to  file  a  request  with  the 
Secretary,  as  explained  in  the  body  of 
this  notice,  by  January  11, 1993. 

(D)  *1110  Secretary  wall  promptly 
publish  a  copy  of  this  notice  in  the 
Federal  Reg^er. 

By  direction  of  the  Onmmisrion. 

Lois  D.  CashsU, 

Secretary. 

(FR  Doc  92-30403  Filed  12-14-02;  8:45  am] 
aajJNQ  cooc  sn7-ai-ii 


[Doctet  Noo.  CP92-680-001.  elaL] 

El  Paso  Natural  Qaa  Company,  at  at.; 
Natural  Qaa  Cartlflcata  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  EL  Paao  Natural  Gas  Conqrany 
[Docket  Na  CP92-580-0011 
December  3, 1992. 

Take  notice  that  on  November  27, 
1992,  EL  Paso  Natural  Gas  Company 
(Applicant),  Post  Office  Box  1492,  ^ 
Paso.  Texas  79978,  filed  in  Docket  No. 
CP92-580-001  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  an  amendment  to 
its  application  in  Docket  No.  CP92-58(K- 
000,  in  order  to  request  authorization  to 
eliminate  from  its  original  request 
certain  compression  and  pipeline 
facilities,  all  as  more  fully  set  forth  in 
the  amendment  whidi  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 


Applicant  states  that  on  July  7. 1992. 
Appucant  filed  an  application  in  Docket 
No.  CP92-580-000  requesting 
authorization  to  construct  ana  operate: 
(1)  Compression  fecilities  totalling 
12,150  horsepower  (HP)  at  the  existing 
Wenden  Compressor  Station:  (2) 
approximately  21.0  miles  of  36-inch 
outside  diameter  (O.D.)  loop  pipeline; 
and  approximately  93.5  miles  (d  30-inch 
O.D.  pipeling,  all  at  an  approximate  cost 
of  $91.1  million.  Applicant  further 
states  that  this  proposal  is  referred  to  as 
the  Yuma  Lateral  Expansion  Project 
which  will  link  Applicant’s  existing 
interstate  system  to  a  point  of 
intercoime^on  with  fecilities  to  be 
sited  at  the  International  Boundary 
between  the  United  States  and  the 
Republic  of  Mexico  in  Yuma  County. 
Arizona,  near  San  Luis  Colorado, 

Sonora,  Mexico. 

Applicant  indicates  that  the  original 
application  was  to  provide  for  firm  and 
interruptible  transportation  service  up 
to  400,000  Mcf  per  day  of  natural  gas, 
primary  for  shippers  serving  exiting 
and  proposed  elet^c  generation 
facilities  in  the  Baja  C^omia  Norte, 
Mexico,  and  existing  and  proposed 
electric  generation  facilities  in  Yuma. 
Arizona  area. 

Applicant  proposes  to  delete  from  the 
facilities  proposed  in  the  origiiral 
application  filed  July  7, 1992:  (1)  6,500 
HP  from  the  originally  propos^  12.150 
HP  at  the  existing  Wenden  Compressor 
Station:  and  (2)  approximately  21.0 
miles  of  36-in(^  O  J).  mainline  loop 
pipeline  downstream  of  the  Wenden 
Compressor  Station.  Applicant  states 
that  tire  modifications  results  in  a 
reduction  in  the  project  cost  from 
approximately  $91.9  million  to  $71.4 
million,  or  $20.5  million. 

Applicant  indicates  that  the  deletion 
of  these  facilities  requires  minor 
changes  in  the  project  in  order  to  meet 
the  revised  pipding  operating 
conditions.  Applicant  indicates  that  the 
proposed  metering  stations  have  been 
changed  to  accommodate  the  revised 
flow  and  an  existing  compressor  unit  at 
the  Wenden  Compressor  station  will 
now  be  restaged. 

Applicant  states  that,  with  these 
revisions,  the  optimiun  design  of  the 
expansion  project  could  deliver  the 
existing  firm  contract  transportation 
demand  of  1,210,000  Mcf  per  day  of 
natural  gas  at  the  Mlythe  Delivery  Point 
located  at  the  Arizona-Califomia  border 
and  348,000  Mcf  per  day  of  natural  gas 
to  the  Yuma,  Arizona/Intemational 
boundary  area. 

Applicant  states  that  it  will  not 
contract  to  provide  new  firm 
transportation  services  aggregating  more 
than  348,000  Mcf  per  day  through  the 


new  Yuma  Lateral  rmless  and  until  it 
has  otherwise  applied  for  an  received 
additional,  specific  authorization  from 
the  Commission  beyond  that  now  being 
requested  here  to  provide  additional 
service. 

Applicant  proposes  to  construct  and 
operate  the  following  fecilities  as  part  of 
its  Yuma  Lateral  Expansion  Project: 

Compression 

1.  Wenden  Compressor  Station 

Install  one  (1)  5,650  ISO  horsepower 
Solar  Centaur  ”H”  compressor  uffit, 
with  appurtenances,  at  the  existing 
Wenden  Compressor  Station  located  in 
La  Paz  Coimty,  Arizona. 

Pipeline 

2.  California  Lines  to  the  United  States 
Border 

Install  approximately  93.5  miles  of 
30-inch  O.D.  pipeline,  with 
appurtenances,  at  milepost  714.6  on 
Applicant’s  existing  30-inch  O.D. 
pipeline  in  La  Pax  County,  Arizona,  and 
terminating  in  Yuma  County,  Arizona. 

Meter  Stations 

3.  Yuma,  Arizona 

Install  two  (2)  6-inch  standard  orifice- 
type  meter  facilities,  with 
appurtenances,  at  milepost  91.8  on 
Applicant’s  proposed  30-inch  pipeline 
located  in  Yuma  County,  Arizona. 

4.  International  Boundary 

Install  three  (3)  16-inch  standard 
orifice-type  meter  run,  with 
appurtenances,  at  milepost  93.5  at  the 
terminus  of  Applicant’s  proposed  30- 
inch  pipeline  located  in  Yuma  County, 
Arizona. 

Applicant  indicates  that  it  will 
construct  and  operate,  under  §  2.55(a)  of 
the  Commission’s  Statement  of  General 
Policy  and  Interpretations  under  the 
NGA  the  following  fecilities: 

Compression 

1.  Wenden  B  Compressor  Station 

Restage  one  (1)  compressor  unit  at  the 
existing  Wenden  B  Compressor  Station 
located  in  La  Paz  County.  Arizona. 

Comment  date:  December  24, 1992,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Equitrans,  Inc. 

(Docket  No.  CP93-81-000] 

December  3, 1992. 

Take  notice  that  on  November  27. 
1992,  Equitrans.  Inc.  (Equitrans),  3590 
Park  Lane.  Pittsburgh,  PA  15275,  filed 
in  Docket  No.  CP93-81-000  a  request 
pursuant  to  §  157.205  and  §  157.211  of 
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the  Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  a  sales  tap,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP83-S08-000  pursuant  to  section 
7  of  the  Natural  Gas  Act.  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Equitrans  proposes  that  the  new  sales 
tap  ^  constructed  on  its  transmission 
line  in  Franklin  Township,  Greene 
County.  Pennsylvania  to  permit  gas 
service  to  The  State  Correctional 
Institution  of  Franklin  Township. 
Equitrans  projects  that  the  quantity  of 
gas  to  be  delivered  through  the  new 
sales  tap  will  be  approximately  2,100 
Mcf  on  a  peak  day. 

Comment  date:  January  19, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice; 

3.  Oryx  Energy  Company 
IDocket  No.  CP93-85-000) 

December  7, 1992. 

Take  notice  that  on  December  1, 1992, 
Oryx  Energy  Company  (Oryx),  P.O.  Box 
2880,  Dallas.  Texas  75221-2880  filed  in 
Docket  No.  CT93-85-000  a  petition 
pursuant  to  Rule  207(a)(2)  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.207(a)(2))  for  a 
declaratory  order  stating  that  the 
Commission  has  no  jurisdiction  over  the 
services  and  facilities  that  Oryx  intends 
to  perform  or  acquire  in  Alfalfa  fuid 
Grant  Counties,  Oklahoma,  all  as  more 
fully  set  forth  in  the  petition  which  is 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Oryx  states  that  it  has  agreed  to 
purchase  facilities  currently  owned  by 
Williams  Natural  Gas  Company  (WNG) 
known  as  the  Wakita/Clyde  Gathering 
System.  Oryx  submits  that  the  services 
and  facilities  to  be  performed  or 
acquired  by  Oryx  fall  within  the 
definition  of  gathering  facilities  and  are, 
therefore,  excluded  fi-om  the 
Commission’s  jurisdiction  under  section 
1(b)  of  the  Natural  Gas  Act. 

The  portion  of  the  Wakita/Clyde 
Gathering  System  covered  by  the 
petition  consists  of  approximately  70.4 
miles  of  pipeline.  Oryx  states  that  all 
portions  of  the  Wakita/Clyde  Gathering 
System  are  located  behind  a  processing 
facility  known  as  the  Wakita  Plant  (also 
sometimes  referred  to  as  West  Hawley) 
which  is  owned  by  Oryx. 

Oryx  states  that  WNG  provided 
natural  gas  service  to  two  domestic 
customers  at  two  taps  located  on  the 
Wakita/Clyde  Gathering  System.  Oryx 
states  that  they  will  assume  WNG’s 
obligations  to  provide  a  service  to  these 
domestic  users  and  states  an  intent  to 
convert  the  service  to  propane. 


WNG  has  filed  in  Docket  No.  CP92- 
711-000  for  authorization  to  abandon 
the  subject  facilities  by  sale  to  Oryx. 

Oryx  requests  that  its  petition  be 
consolidated  with  WNG’s  application. 

Comment  date:  January  6, 1993,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  ANR  Pipeline  Company 
(Docket  No.  CP93-86-000] 

December  7, 1992. 

Take  notice  that  on  December  2, 1992, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center.  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP93-86-000 
a  request  pursuant  to  §  157.205  of  the 
Commission’s  Regulations  imder  the 
Natiiral  Gas  Act  (18  CFR  157.205)  for 
authorization  to  operate  imder  the 
provisions  of  Section  7  of  the  Natural 
Gas  Act  certain  facilities  that  have  been 
constructed  pursuant  to  section  311  of 
the  Natural  Gas  Policy  Act  of  1978, 
under  ANR’s  blanket  certificate  issued 
in  Docket  No.  CP82-480-000  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

ANR  states  that  it  constructed  the 
Springboro  metering  facilities,  located 
in  Warren  County,  Ohio,  pursuant  to 
Section  311  of  the  NGPA  to  deliver  gas 
to  Cincinnati  Gas  and  Electric.  ANR 
asserts  that  it  is  requesting  certificate 
authorization  for  these  facilities  so  that 
any  shipper  may  use  the  facilities  when 
capacity  is  available. 

Comment  date:  January  21, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Mid  Louisiana  Gas  Company  North 
Louisiana  Gathering  Company 

[Docket  No.  CP93-79-0001 
December  7, 1992. 

Take  notice  that  on  November  25, 
1992,  Mid  Louisiana  Gas  Company  (Mid 
Louisiana),  and  North  Louisiana 
Gathering  Company  (North  Louisiana 
Gathering),  both  of  P.O.  Box  61865, 
Houston,  Texas  77208-1865,  filed  in 
Docket  No.  CP93-79-000,  a  joint 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  and  Rule  207(a)(2) 
of  the  Commissioii’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.207(a)(2), 
seeking  authorization  for  Mid  Louisiana 
to  abandon  all  of  its  certificated 
gathering  facilities  which  will  be 
transferred  to  North  Louisiana  Gathering 
after  the  abandonment  and  petitioning 
the  Commission  to  determine  that  the 
gathering  facilities  will  not  be  subject  to 
die  Commission’s  Regulations  pursuant 
to  section  1(b)  of  the  Natural  Gas  Act 


after  the  abandonment  and  transfer  of 
the  facilities  to  North  Louisiana 
Gathering,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Mid  Louisiana  states  that  it  would 
abandon  and  transfer  to  North  Louisiana 
Gathering,  all  of  its  gathering  facilities 
located  in  the  Monroe  Field  in 
Louisiana.  The  facilities  consist  of  nine 
field  compressors  and  approximately 
430  miles  of  gathering  line,  ranging  in 
diameter  from  1.25  inches  to  22  inches, 
it  is  stated. 

Mid  Louisiana  and  North  Louisiana 
Gathering  request  that  the  authorization 
which  they  seek  be  made  effective  the 
earlier  of  April  30, 1993,  or  the  date  the 
Commission  permits  Mid  Louisiana’s 
compliance  filing  in  Docket  No.  RS92- 
20-000  to  become  effective. 

North  Louisiana  asserts  that  upon 
acquisition  of  the  facilities,  it  will 
provide  its  services  to  all  persons  on 
terms  and  conditions  that  are  consistent 
with  open-access  principles  and  that 
gathering  services  would  be  available  on 
a  nondiscriminatory  basis. 

Comment  date:  Etecember  28, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
file  with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE,  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385. 

214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
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convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission’s  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-30331  Filed  12-14-92;  8:45  am] 
BiLUNQ  cooe  srir-oi-M 


[Docket  No.  JD93-01373T  Arkan8a8-4] 

State  of  Arkansas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

December  8, 1992. 

Take  notice  that  on  E)ecember  3, 1992, 
the  Arkansas  Oil  and  Gas  Commission 
(Arkansas)  submitted  the  above- 
referenced  notice  of  determination 
pursuant  to  §  271.703(c)(3)  of  the 
Commission’s  regulations,  that  a  portion 
of  the  Haynesville  Formation,  Springhill 
Field,  Columbia  County,  Arkansas, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  The  area  of  application  is 
described  as  the  Fractional  Section  12, 
Township  20  South,  Range  23  West;  the 
S/2  of  Sections  1-3  and  Fractional 
Sections  7-12,  Township  20  South, 
Range  22  West,  and  Fractional  Section 
7,  Township  20  South,  Range  21  West, 
Columbia  Coimty,  Arkansas. 

The  notice  of  determination  also 
contains  Arkansas’  findings  that  the 
referenced  portion  of  the  Haynesville 
Formation  meets  the  requirements  of  the 
Commission’s  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 


material  which  is  confidential  vmder  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secrefoiy. 

(FR  Doc.  92-30336  Filed  12-14-92;  8:45  am] 
BIUJNQ  COOC  f717-«1-ai 


[Docket  No.  CP93-92-000] 

Arfcia  Energy  Resources,  s  Division  of 
Arkis,  Inc.;  Appilcstlon 

December  9, 1992. 

Take  notice  that  on  December  4, 1992, 
Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc.  (AER),  P.O.  Box  21734, 
Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  CP93-92-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  authorization  to  abandon  by 
sale  to  Bayou  South  Gas  Gathering 
Company,  L.C.  (Bayou  South)  certain 
existing  certificated  pipeline  facilities 
and  facilities  appurtenant  thereto  in 
Texas  and  Louisiana,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Specifically,  AER  proposes  to 
abandon  and  transfer  to  Bayou  South 
the  following  facilities: 

(1)  114  feet  of  AER’s  Lino  ST-4 
located  in  Webster  Parish,  Louisiana; 

(2)  1,325  feet  of  Line  LT-3  and  Line 
LT-4  (approximately  25,492  feet) 
located  in  Claiborne  Parish,  Louisiana; 
and 

(3)  Line  AT-2  (approximately  970 
feet)  located  in  Marion  County,  Texas. 

AER  states  that,  pursuant  to  an 
agreement  with  Bayou  South,  it  has 
transferred  to  Bayou  South  gathering 
facilities  in  the  same  areas  and  upon 
receipt  of  the  requested  abandonment 
authority,  will  transfer  these  pipeline 
segments  to  Bayou  South.  AER  states 
that  abandonment  would  not  impair 
services  fi'om  the  abandoned  facilities 
and  Bayou  South  would  continue  to 
gather  and  deliver  gas  from  the 
connected  fields  through  the  facilities.  It 
is  also  indicated  that  there  would  be  no 
effect  on  AER’s  existing  tariffs  and 
AER’s  customers  would  benefit  from  the 
resulting  reduction  in  AER’s  operating 
and  maintenance  costs  and  rate  base. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
I^ember  30, 1992,  file  with  the  Federal 
Energy  Regulatory  Commission, 


Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jmisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes  - 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  AER  to  appear  or  be 
represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-30396  Filed  12-14-92;  8:45  am] 
BILUNG  C006  8717-01-41 


[Docket  No.  RP90-81-000,  et  al.) 

El  Paso  Natural  Gas  Co.;  Settlement 
Conference 

December  9, 1992. 

In  the  matter  of  Docket  Nos.  RP90-81-000, 
RP88-184-000.  RP89-132-000,  RP91-26- 
000.  RP91-162-000.  and  RP92-18-000. 

Take  notice  that  a  settlement 
conference  will  be  convened  in  this 
proceeding  on  Friday,  December  18, 
1992,  at  8  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.,  room 
2402-A,  Washington,  DC,  for  the 
purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
doclcot 

All  parties,  as  defined  by  18  CFR 
385.102(c),  and  all  participants,  as 
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defined  by  18  CFR  385.102(b).  are 
invited  to  attend.  Persons  wishing  to 
become  parties  must  move  to  intervene 
and  receive  intervenor  status  pursuant 
to  the  Commission’s  regulations,  18  CFR 
385.214. 

For  additional  information,  contact 
John  Katz  at  (202)  208-0688  or  Marc  G. 
Denkinger  at  (202)  208-2215. 
LokD.CaaheU. 

Secretaiy. 

(FR  Doc.  92-30400  Filed  12-14-92;  8:45  am) 
BIUJNO  CODE 


[Doctot  No.  RS92-60-000] 

El  Paso  Natural  Gas  Co.;  Notice  of  Pre- 
Rling  Conference 

December  8, 1992. 

Take  notice  that  on  Friday,  December 
18, 1992,  a  pre-filing  conference  will  be 
convened  in  the  captioned  docket  to 
disciiss  El  Paso  Natural  Gas  Company’s 
summary  of  its  proposed  plan  for 
implementation  of  Order  No.  636.  The 
conference  will  be  held  in  Hearing 
Room  #1  of  the  Federal  Energy 
Regulatory  Commission,  at  810  First 
Stmt,  NE.,  Washington,  DC  The 
conference  will  begin  at  10  a.m.  All 
interested  persons  are  invited  to  attend. 
Attendance  at  the  conference,  however, 
.will  not  confer  party  status.  For 
additional  information,  interested 
parties  can  call  Lisa  T.  Long  at  (202) 
208-2105. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-30338  Filed  12-14-92;  8:45  am) 
BNJJNO  CODE  S717-01-M 


[Docket  No.  CP93-82-000] 

Equitrana,  Inc.;  Notice  of  Request 
Under  Blanket  Authorization 

December  8, 1992. 

Take  notice  that  on  November  27, 
1992,  Equitrans,  Inc.  (Equitrans),  3500 
Park  Lane,  Pittsburgh,  Pennsylvania 
15275,  filed  in  Docket  No.  CP93-82-000 
a  request  pursuant  to  §  157.205  and 
§  157.211  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  construct  and  operate  a 
sales  tap  to  permit  deliveries  to 
Equitable  Gas  Company  (Equitable)  for 
service  to  Mr.  Charles  E.  Gaston,  of 
Weston,  West  Virginia,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP83-508-000,  as  later  transferred  to 
Equitrans  in  Docket  No.  CP86-676-000, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

^uitrans  proposes  to  construct  and 
operate  a  sales  tap  to  be  installed  on  its 
transmission  line  F-783  in  Weston. 

West  Virginia.  It  is  indicated  that  the  tap 
would  be  Installed  to  permit  gas  service 
to  Mr.  Charles  E.  Gaston.  It  is  also 
indicated  that  the  customer  would  be 
served  by  Equitable  and  Equitable 
would  be  charged  the  applicable  rate 
contained  in  ^uitrans’  FERC  tariff. 
Equitrans  projects  that  the  quantity  of 
gas  to  be  delivered  through  the 
proposed  sales  tap  would  be 
approximately  one  Mcf  on  a  peak  day. 

Equitrans  states  that  the  volumes  to  be 
delivered  are  within  the  certified 
entitlements  of  Equitable  and  that 
Equitrans’  certificate  does  not  prohibit 
the  addition  of  new  delivery  points. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 

file  pursuant  to  Rule  21 4  of  the  _ 

Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a  ^ 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  G^  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-30335  Filed  12-14-92;  8:45  am] 
BiUJNO  CODE  Sri7-01-M 

[Docket  No.  CP85-221-009] 

Frontier  Gas  Storage  Co.;  Notice  of 
Sale  Pursuant  to  Settlement 
Agreement 

December  8, 1992. 

Take  notice  that  on  December  1. 1992, 
Frontier  Gas  Storage  Company 
(Frontier),  %  Reid  &  Priest,  Market 
Square,  701  Pennsylvania  Avenue,  NW. 
Washington.  DC  20004,  in  compUance 
with  the  provisions  of  the  Commission’s 
February  13, 1985  Order  in  Docket  No. 
CP82-487-000  et.  al.,  submitted  an 
executed  Service  Agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  up  to  1  Bcf  of  Frontier’s 
gas  storage  inventory  on  an  "as 
metered’’  basis  to  UNIGAS  Corporation 
(UNIGAS).  The  Service  Agreement, 
dated  November  30, 1992,  contemplates 


the  possible  sale  to  commence 
December  16, 1992. 

Under  subpart  (b)  of  Ordering 
Paragraph  (F)  of  the  Commission’s 
February  13, 1985  Order,  Frontier  is 
"authorized  to  commence  this  sale  of  its 
inventory  under  such  an  executed 
service  agreement  fourteen  days  edter 
the  filing  of  the  agreement  with  the 
Commission  and  may  continue  making 
such  sale  imless  the  Commission  issues 
an  order  either  requiring  Frontier  to  stop 
selling  and  setting  the  matter  for  hearing 
or  permitting  the  sale  to  continue  and 
establishing  other  procedures  for 
resolving  the  matter.’’ 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
tariff  sheet  filing  should,  on  or  before 
December  21, 1992,  file  with  the  Federal 
Energy  Regulatory  Commission  (825 
North  Capitol  Street,  NE.,  Washington 
DC  20426)  a  motion  to  intervene  or 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedures,  18  CFR 
385.214  or  385.211.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU, 

Secretoiy. 

[FR  Doc.  92-30334  Filed  12-14-92;  8:45  am) 
BILUNQ  CODE  e717-01-M 


[Docket  No.  RP92-229-000] 

Northwest  Pipeline  Corp.;  Notice  of 
Settlement  Conference 

December  8, 1992. 

Pursuant  to  the  Commission’s  order 
issued  October  29, 1992  (61  FERC 
1 61,126),  an  infonnal  conference  will 
be  held  to  explore  settlement  of  issues 
raised  in  the  above-captioned 
proceeding.  All  parties  should  come 
prepared  to  discuss  settlement,  and  the 
parties  should  be  represented  by 
principals  who  have  the  authority  to 
commit  to  a  settlement.  The  conference 
will  be  held  on  Thursday,  January  14, 
1993,  at  10  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE.,  Washington,  IX!  20426. 

All  interested  persons  and  Staff  and 
permitted  to  attend. 

Loic  D.  CasheU, 

Secretary. 

[FR  Doc.  92-30337  FUed  12-14-92;  8:45  am] 
BIUJNO  CODE  cnr-ot-M 
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[Docket  Nos.  CP92-79-004  and  RP91>166- 
018] 

Northwest  Pipeline  Corp.;  Change  in 
Service  Agreements 

December  9, 1992. 

Take  notice  that  on  November  30, 
1992,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  of  new  service  agreements, 
as  described  below,  in  compliance  with 
Commission  directives  in  the  above 
docket. 

The  purpose  of  this  filing  is  to  tender 
new  Rate  Schedule  ODL-1  service 
agreements  with  various  customers 
reflecting  the  partial  conversion  of  sales 
services  to  transportation  services,  new 
service  agreements  under  Rate  Schedule 
SGS-1  reflecting  the  abandonment  of 
SGS-1  (Option  10)  Sales,  and  new  LS- 
1  service  agreements  with  various 
customers,  which  reflect  the 
abandonment  of  Rate  Schedule  LS-1 
Sales. 

Northwest  has  requested  an  effective 
date  of  November  1, 1992  for  the 
tendered  service  agreements. 

Northwest  states  that  copies  of  the 
filing  is  being  served  on  the  affected 
customers,  all  intervenors  in  Docket  No. 
CP92-79  and«ssociated  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  December  16, 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-30402  Filed  12-14-92;  8:45  am] 
BHJJNQ  COOC  1717-01-H 


[DockM  No.  RP92-120-000] 

Panhandle  Eaatem  Pipe  Line  Co.; 
informal  Settlement  Conference 

December  9. 1992. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Tuesday, 
December  15, 1992,  immediately 
following  the  prehearing  conference 
scheduled  at  9  a.m.  The  conference  will 
be  held  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 


First  Street,  NE.,  Washington,  DC.,  for 
the  purpose  of  exploring  the  possible 
settlement  of  all  issues  raised  in  the 
above-referenced  docket.  _ 

Any  party,  as  defined  in  18  CFR 
385.102(c)  or  any  participant,  as  defined 
in  18  CFR  385.102(b)  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission’s  regulations,  18  CFR 
385.214. 

For  additional  information,  contact 
Carmen  Gastilo  at  (202)  208-2182  or 
Joanne  Leveque  at  (202)  208-5705. 

Lois  D.  CadieU, 

Secretary. 

IFR  Doc.  92-30397  Filed  12-14-92;  8:45  am) 
MLUNa  CODE  4717-01-11 


[Docket  Nos.  RP93-44-000] 

Questar  Pipeline  Co.;  Tariff  Filing 

December  9, 1992. 

Take  notice  that  Questar  Pipeline 
Company,  on  December  7, 1992, 
tendered  for  filing  and  acceptance  to  be 
effective  January  1, 1993,  First  Revised 
Sheet  No.  40  and  Origind  Sheet  No. 

40A  to  Original  Volume  No.  2-A  of  its 
FERC  Gas  Tariff. 

Questar  states  that  this  filing  revises 
section  5  of  the  General  Terms  and 
Conditions  to  Original  Volume  No.  2-A 
of  its  FERC  Gas  Tariff  by  adding  tariff 
language  that  allows  for  the  transfer  of 
gas  in  place  from  one  storage  customer 
to  anodier  at  Questar’s  Clay  Basin 
storage  reservoir. 

Questar  states  further  that  this  filing 
was  served  upon  its  Clay  Basin  storage 
customers  and  the  Wyoming  and  Utah 
public  service  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Commission’s  Rules  and  Regulations  18 
CFR  385.211  and  385.214.  All  such 
motions  or  protests  should  be  filed  on 
or  before  D^ember  16. 1992.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  92-30398  Filed  12-14-92;  8:45  am] 
BIUINO  CODE  1717-01-11 


[Dociwt  No.  ES98-1 5-000] 

South  Carolina  Electric  &  Gas  Co.; 
Notice  of  Application 

December  8. 1992. 

Take  notice  that  on  December  1, 1992, 
South  Carolina  Electric  &  Gas  Company 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission  \mder 
section  204  of  the  Federal  Power  Act 
requesting  authorization  to  issue  not 
more  than  $200  million  of  imsecured 
promissory  notes  on  or  before  December 
31, 1994,  with  a  final  maturity  date  no 
later  than  December  31, 1995. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  24, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  92-30333  Filed  12-14-92;  8:45  am] 
BWJJNO  COOE  tri7-01-M 


[Docket  No.  RP92-1 62-002] 

Superior  Offshore  Pipeline  Co.,  Motion 
to  Piece  Tariff  Sheets  into  Effect 

December  9, 1992. 

Take  notice  that  on  December  1, 1992, 
Superior  Offshore  Pipeline  Company 
(SOPCO),  respectfully  moves  to  place 
into  effect  on  December  1, 1992,  subject 
to  refund,  its  proposed  rates  submitted 
on  April  29, 1992  that  were  suspended 
for  the  five-month  statutory  period  by 
the  Commission  order  dated  June  26, 
1992. 

SOPCO  states  that  on  April  29, 1992, 
SOPCO  submitted  its  Original  Sheets 
No.  5  and  6  to  its  FERC  G^  Tariff  First 
Revised  Volume  No.  1.  These  sheets 
proposed  base  rates,  plus  the  approved 
ACA  charges,  of  $0.0321  and  $0.0277 
for  transportation  on  SOPCO’s  system 
upstream  and  downstream  of  the  Lowry 
Gas  Plant,  respectively.  The 
Commission’s  June  26, 1992  order 
suspended  the  effectiveness  of  these 
filed-for  rates  until  December  1, 1992. 
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SOPCO  moves  to  place  these 
proposed  rates  into  effect  December  1, 
1992,  the  end  of  the  suspension  period. 
SOPCX)  states  that  the  revised  Tariff 
Sheet  Nos.  S  and  6  which  reflect  the 
suspended  rates  and  the  ciurent  ACA 
charge  as  of  October  1, 1992  are 
attached  to  the  filing. 

SOPCO  states  that  copies  of  the  filing 
have  been  served  upon  all  of  SOPCO's 
customers  and  each  person  designated 
on  the  official  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washin^on,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  December  16, 1992. 
Protests  will  be  considered  by  the  • 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary 

IFR  Doc.  92-30401  Filed  12-14-92;  8;45  am] 
BILUNQ  CODE  Sn2-01-M 


[Docket  No.  RP9»-43-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Motion  for  Waivers  and  Request  for 
Interim  Authority 

December  9, 1992. 

Take  notice  that  on  December  3, 1992, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing  a 
request  for  waiver  of  §  284.223(f)  of  the 
Commission’s  regulations,  and  for 
authorization  tu  waive  certain 
provisions  of  its  FERC  Gas  Tariff  to  the 
extent  necessary  to  enable  TGPL  to 
convert  certain  firm  transportation 
agreements  with  Conoco  Inc.  (Conoco) 
^m  service  authorized  under  section 
311  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA)  and  subpart  B  of  part  284 
of  the  regulations  to  service  imder 
TGPL's  blanket  transportation  certificate 
under  section  7(c)  of  the  Natural  Gas 
Act  (NGA)  and  subpart  B  of  part  284. 

TGPL  seeks  to  convert  the  FT 
Agreements  at  the  request  of  Gonoco. 
With  the  issuance  of  the  Commission’s 
Order  No.  636  series,  Conoco  seeks  the 
greater  flexibility  available  imder  the 
blanket  certificate  authorization  in  order 
to  utilize  more  fully  its  firm  capacity  on 
TGPL  and  meet  the  needs  expressed  by 
Conoco’s  customers.  'TGPL  requests  a 
waiver  of  the  requirement  at 
§  284.223(f)(l)(ii)  of  the  Commission’s 


regulations  that  conversion  from  subpart 
B  service  to  service  under  subpart  G 
occur  prior  to  November  1. 1990. 

TGPL  also  requests,  to  the  extent 
necessary,  a  waiver  of  §  8.1  of  Rate 
Schedule  FT  of  its  tarifl  which  requires 
TGPL  to  announce  any  new  firm 
transportation  capacity  which  comes 
available  and  to  hold  an  open  season  for 
such  capacity.  TGPL  seeks  a  waiver  of 
its  tariff  to  the  extent  necessary  to 
permit  it  to  convert  Conoco’s 
transportation  to  subpart  G  witliout  first 
holding  an  open  season.  ’FGPL  requests 
that  the  Commission  expeditiously  grant 
TGPL  interim  authority  to  transport  gas 
for  Conoco  pursuant  to  subpart  G 
pending  approval  of  the  instant  request. 
TGPL  submits  that  waiver  of 
§  284.223(f)  of  the  regulations  should 
moot  the  need  for  any  waiver  of  TGPL’s 
tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  16, 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  ffie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-30399  Filed  12-14-92;  8:45  am) 
nuMO  CODE  snr-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-51812;  FRL-4180-€] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMUiiARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 


discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces 
receipt  of  53  such  PMNs  and  provides 
a  summary  of  each. 

DATES:  Close  of  review  periods; 

P  93-127,  93-128,  93-129, 93-130, 
93-131,  93-132,  February  7, 1993. 

P  93-133,  93-134, 93-135,  February 

9. 1993. 

P  93-136, 93-137,  February  10, 1993. 
P  93-138,  93-139,  93-140,  93-141, 
93-142,  93-143,  93-144,  93-145,  93- 
146, 93-147, 93-148,  93-149,  February 

13. 1993. 

P  93-150,  93-151,  93-152, 93-153, 
93-154,  93-156,  93-157,  February  14, 
1993. 

P  93-158,  93-159,  93-160,  93-161, 
93-162,  February  15, 1993. 

P  93-163,  93-164,  93-165,  93-166, 
93-167,  93-168,  93-169,  February  16. 
1993. 

P  93-170,  93-171,  93-172,  February 

17. 1993. 

P  93-173,  93-174,  93-175,  93-176, 
93-177,  93-178,  93-179, 93- 
180,  February  20, 1993. 

Written  comments  by: 

P  93-127,  93-128,  93-129,  93-130, 
93-131,  93-132,  January  8, 1993. 

P  93-133,  93-134,  93-13«,  January 

10. 1993. 

P  93-136,  93-137,  January  11, 1993. 

P  93-138,  93-139, 93-140, 93-141, 
93-142,  93-143,  93-144,  93-145,  93- 
146, 93-147, 93-148,  93-149,  January 
14.  1993. 

P  93-150,  93-151,  93-152,  93-153, 
93-154,  93-156,  93-157,  January  15, 
1993. 

P  93-158,  93-159,  93-160,  93-161, 
93-162,  January  16, 1993, 

P  93-163, 93-164, 93-165,  93-166, 
93-167,  93-168,  93-169,  January  17, 
1993. 

P 93-170,  93-171,  93-172,  January 

18. 1993. 

P  93-173,  93-174,  93-175,  93-176, 
93-177,  93-178,  93-179,  93- 
180,  January  21, 1993. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  “(OPPT-51812)”  and  the 
specific  number  should  be  sent  to: 
E)ocument  Processing  Center  (TS-790), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Rm.  201ET, 
Washington,  DC,  20460,  (202)  260-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St,  SW., 
Washington.  DC.  20460  (202)  554-1404, 
TDD  (202)  554-0551. 
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SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

P»-127 

Manufacturer.  The  C.  P,  Hall 
Company. 

Chemical.  (S)  Hexanedioic  acid 
dimethyl  ester;  pentanedioic 
aciddimethyl  ester;  2-methyi-1.3' 
propanediol;  1,3-propanediol  2-ethyl-2- 
(hydroxymethyl) . 

Use/Production.  (S)  Intermediate  for 
urethanes.  Prod,  range:  Confidential 

P  83-128 

Manufacturer.  Confidential. 

Chemical.  (G)  Diamno  disulfo 
naphthalene. 

Use/Production.  (S)  Dye  intermediate. 
Prod,  range:  Confidential. 

P  89-129 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  carboxylic 
acid,  compound  with 
diethylaminoethanol. 

Use/Production.  (S)  Oxygen  scavenger 
for  boiler  feedwater.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity. 
LD50  >  S.0  g/kg  species  (rat).  Acute 
dermal  toxicity:  LDSO  >  2.0  g/kg  species 
(rabbit).  Eye  irritation:  none  species 
(rabbit).  Static  acute  toxicity:  time  LC50 
48H  >  1,000  mg/1  species  (Daphnia 
magna).  Skin  irritation:  negligible 
species  (rabbit). 

P 89-190 

Manufacturer.  Confidential. 

Chemical.  (G)  Diamino  disulfo 
naphthalene. 

Use/Production.  (S)  Dye  intermediate. 
Prod,  range:  Confidential. 

P  89-131 

Manufacturer.  Confidential. 

Chemical.  (G)  Diazo  coupled  amino  / 
acid. 

Use/Production.  (S)  Dye  intermediate. 
Prod,  range:  Confidential. 

P  99-132 

Manufacturer.  Confidential. 

Chemical.  (G)  Tris(diamino 
carbopolycycle)terrate(III). 

Use/Production.  (S)  Anti-halation 
dye.  Prod,  range:  Confidential. 

P  89-133 

Manufacturer.  Confidential. 


Chemical.  (G)  Modified 
diphenylmetbane  diisocyanate. 

Use/Production.  (G)  Poljrurethane 
coating  component.  Prod,  range; 
Confidential. 

P  93-134 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  polyestw 
resin. 

Use/Production.  (G)  On-site 
maintenance.  Prod,  range:  Confidential. 

P 93-135 

Importer.  ConfidentiaL 
Chemical.  (G)  Polyoxyalkanes, 
alcohols  Ci2-ao  saturated  and  Cu 
unsaturated,  ethoxylate  reaction 
products  with  1, 6-diisocyanato-2,4,4- 
trimethylhexane  and  1,6-diisocyanato- 
2,4,4-trimethylhexane. 

Use/Import  (G)  Nondispersive 
thickener  for  plastic  solutions.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  5,000  mg/kg  species  (rat). 
Mutagenicity:  negative. 

P  93-138 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  ester  of  oligomer. 
Use/Production.  (G)  Resin  for 
transparency.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  1,091  mg/kg  species  (rat).  Skin 
irritation:  slight 

P  93-137 

Manufacturer.  Dow  Coming 
Corporation. 

Chemical.  (G)  Crosslinked 
polydimethylsiloxane. 

Use/Production.  (S)  Thermoclave 
pressure  packing.  Prod,  range: 
Confidential. 

P  93-138 

Manufacturer.  Confidential. 

Chemical.  (G)  Propanenitrile,  3- 
(alkylene). 

Use/Production.  (S)  Amine 
production.  Prod,  range:  ConfidentiaL 

P  99-139 

Manufacturer.  Confidential. 

Chemical.  (G)  1-Propanamine, 
3{alkyloxy). 

Use/Production.  (S)  Precursor  for 
amino  propane  nitrile  production.  Prod, 
range:  ConfidentiaL 

P  93-140 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Propanenitrile,  3- 
amino-N{alkyloxy)propyl). 

Use/Production.  (S)  Precursor  to 
propanediamine  production.  Prod, 
range;  ConfidentiaL 

P  93-141 

Manufacturer.  Confidential. 


Chemical.  (G)  1.3-Propanediamine,  N- 
(3-(alkoxy)propyl). 

Use/Proauction.  (S)  Flotation  reagent 
for  use  in  mining.  Prod,  range: 
ConfidentiaL 

P  93-142 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  l,3-PTopanediamin8,  N- 
(3-(alkyloxy)propyl),acetates. 

Use/Production.  (S)  Flotation  reagent 
for  use  in  mining.  Prod,  range: 
ConfidentiaL 

P  93-143 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Alkoxylated  diphenol. 
Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P 83-144 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkoxylated  diphenol. 
Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

P  83-145 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Polymeric  diphenol. 
Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

P  89-148 

Manufacturer.  Bostik,  Inc. 

Chemical.  (G)  Polyamine. 
Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
ConfidentiaL 

P  99-147 

Importer.  Confidential. 

Chemical.  (G)  Ethyl  carbazole  violet 
Use/Import.  (G)  Pigment  for  colorants. 
Import  range:  ConfidentiaL 

P  99-148 

Importer.  Confidential. 

Chemical.  (G)  Novolac-resin  from 
substituted  phenols  and  formaldehyde. 

Use/lmport.  (G)  A  component  of  the 
material  for  IC  fabrication.  Import  range: 
ConfidentiaL 

P  93-149 

Importer.  Confidraitial. 

Chemical.  (G)  Ethylene-vinylacetates 
emulsion. 

Use/Import.  (S)  Adhesive.  Import 
range:  Confidential. 

P  93-150 

Manufacturer.  Confidential. 

Chemical.  (G)  Isopthalic  acid  polymer 
with  benzene  sulfonic  acid,  dicarboxy, 
sodium  salt,  monoisopropanolamine. 
Alkyl  glycol,  and  styrene/acrylic 
polymer. 

Use/Production.  (G)  Additive  for  inks. 
Prod,  range:  ConfidentiaL 

P  93-151 

Importer.  Goldschmist  Chemical 
Corporation. 
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Chemical.  (G)  Polyether  modified 
polysiloxane. 

Use/Import.  (G)  Open  nondispersive. 
Import  range:  Confidential. 

P9»-152 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  and  Company. 

Chemical.  (G)  Substituted  alkylated 
polyethylene. 

Use/Production.  (G)  Belts  and  hoses. 
Prod,  range:  Confidential. 

P93-1S3 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
phosphoramide. 

Use/Production.  (G)  Isolated 
intermediate  used  to  produce  specialty 
additive.  Prod,  range:  Confidential. 

p»s-iA 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Azo  substituted 
naphthalene  sulfonic  acid. 

Use/Production.  (S)  Fiber  reactive  dye 
for  textile  dyeing.  F^d.  range:  2,500- 
10,000  kg/yr. 

PM-ise 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Disubstituted 
nitrobenzene. 

Use/Production.  (S)  Captive 
intermediate.  Prod,  range:  15,000- 
35,000  kg/yr. 

PW-157 

Importer.  Confidential. 

Chemical.  (G)  Di  bacic/glycol  ester. 
Use/lmport.  (S)  Product  is  a  resinous 
constituent  for  use  in  food  and  beverage 
can  coatings.  Import  range:  Confidential. 

PM-1U 

Manufacturer.  Minnesota  Mining  and 
Manufacturing  Co. 

Chemical.  (S)  N-Vinylpyrrolidone;  2- 
propenoic  acid,  2-metboxyetbyl  ester;  2- 
propenoic  acid,  2-methoxyetbyl  ester 
2,propenoic  add,  ammonium  salt. 

Use/Production.  (G)  Binder.  Prod, 
range:  Confidential. 

P9S-159 

Importer.  Confidential. 

Chemical.  (G)  Dibasic  add/glycol 
ester. 

Use/Import.  (G)  Product  is  a  resinous 
constituent  for  food  and  Beverage  can 
linings.  Import  range:  Confidential. 

pn-160 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylcarbbamate. 

P9»-iei 

Manufacturer.  Confidential. 


Chemical.  (G)  Amine  phosphate. 
Use/Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

PS3-162 

Manufacturer.  Confidential. 

Chemical.  (G)  Aromatic  polyetber 
polyester. 

Use/Production.  (G)  Epoxy  resin 
ingredient.  Prod,  range:  Confidential. 

P9S-163 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  polyurethane. 
Use/Production.  (G)  Coating  for  open, 
nondispersive  use  in  orginal  equipment 
manufacture.  Prod,  range:  Confidential. 

P 99-164 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified 
diphenylmettbane  diisocyanate. 

Use/Production.  (G)  Polyurethane 
foam  component.  Prod,  range: 
Confidential. 

P 99-166 

Manufacturer.  Monsanto  Company. 
Chemical.  (S)  Hexanedioic  add,  bis- 
N-hexyl,  bisfcyclohexyl)  esters  ox  mixed 
dihexyl,  dicyclohexyl  (hexyl, 
cycohexyl)  adipates. 

Use/Production.  (G)  Plastidzer.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  spedes  (rat).  Acute 
dermal  toxidty:  LD50  >  5,000  mg/kg 
spedes  (rabbit).  Eye  irritation;  slight 
species  (rabbit).  Skin  irritation: 
negligible  spedes  (rabbit). 

P 99-166 

Manufacturer.  Confidential. 

Chemical.  (G)  Crosslinked  polymeric 
acrylic  microparticles. 

Use/Production.  (S)  Coatings.  Prod, 
range:  208,506-625,000  kg/yr. 

P  99-167 

Manufacturer.  Confidential. 

Chemical.  (G)  Crosslinked  polymeric 
acrylic  microparticles. 

Use/Production.  (S)  Coatings.  Prod, 
range:  208,000-625,518  kg/yr. 

P 99-166 

Importer.  Confidential. 

Chemical.  (S)  Alcohols,  Cii-is.  ethers 
with  polyethylene. 

Use/Import.  (S)  Spin  finish  synthetic 
fiber.  Import  range:  500-2,000  l^yr. 

P  99-169 


Chemical.  (S)  Fimctionalized 
polyester  polyi^thane  dispersion. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
50,000-150,000  kg/yr. 

P  99-171 

Manufacturer.  Confidential. 
Chemical.  (G)  Functionalized, 
polyester  polyinethane  dispersion. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
50,000-150,000  kg/yr. 


P  99-172 

Manufacturer.  Confidential. 

Chemical.  (G)  Fundionalized 
polyester  polyi^thane  dispersion. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
50,000-150,000  kg/yr. 

P  99-179 

Manufacturer.  Air  Produds  and 
Chemicals,  Inc. 

Chemical.  (S)  l-Chloromethyl-4- 
fluoro-l,4-diazoniabicycle(2,2,2)otane 
bis(tetrafluoroborate). 

Use/Production.  (G)  Selective 
fluorination  of  orgemic  and  inorganic 
chemical  substrates.  Prod,  range: 
Confidential. 

P 99-174 

Manufacturer.  Air  Produds  and 
Chemicals,  Inc. 

Chemical.  (G)  Substituted 
triethylenediamine  chloride. 

Use/Production.  (G)  An  isolated  but 
site-limited  intermediate  in  the 
manufadure  of  chemical  identified. 
Prod,  range:  Confidential. 

P 99-176 

Manufacturer.  Air  Produds  and 
Chemicals,  Inc. 

Chemical.  (G)  Substituted 
triethylenediamine  fluoroborate. 

Use/Production.  (G)  An  isolated  but 
site-limited  intermediate  in  the 
manufactvire  of  the  chemical  identified. 
Prod,  range:  Confidential. 

P 99-176 

Importer.  Confidential. 

Chemical.  (G)  Hyrophthalically 
modified  polyurethane. 

Use/lmport.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  spedes  (rats). 
Acute  dermal  toxicity:  LD50  >  2,000 
mg/kg  spedes  (rabbit). 


Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  elastomer. 
Use/Production.  (G)  Engineering 
thermoplastic  alloy  material.  Prod, 
range:  Confidential. 

P  99-170 

Manufacturer.  Confidential. 


P  99-177 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Substituted 
naphthalene  sulfonic  acid  salt. 

Use/Production.  (S)  Liquid  and 
powder  formulation  of  fi^r  reactive 
dye.  Prod,  range:  11,000-33,000  kg/yr. 
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l»  93-176 

Manufacturer.  Bostik,  Inc. 

Chemical.  (G)  Polyurethane. 
Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P 93-176 

Manufacturer.  R.T.  Vanderbilt 
Company,  Inc. 

Chemical.  (G)  2,5-Dimercapto-l,3,4- 
thiadazoie  reaction  product. 

Use/Production.  (S)  Multifunctional 
additives  for  fuel  and  lubricants.  Prod, 
range:  Confidential 

P 63-160 

Manufacturer.  R.T.  Vanderbilt 
Company,  Inc. 

Chemii^.  (G)  2,5-Dimercapto-l,3,4- 
thiadiazole  reactin  product 

Use/Production.  (S)  Multifunctional 
additives  for  fiiel  and  lubricants.  Prod, 
range:  Confidential 
Dated:  December  7, 1992. 

Frank  V.  Caesar, 

Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 

IFR  Doc.  92-30433  Filed  12-14-92;  8:45  am] 
BILUNQ  CODE  6S60-60-F 


[OPPT-«9316;  FRL-4160-9] 

Certain  Chemical;  Test  Market 
Exemption  Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice. 


SUMMARY:  EPA  may  upon  application 
exempt  any  personfirom  the 
premanufacturing  notification 
requirements  of  section5(a)  or  (b)  of  the 
Toxic  Substance  Control  Act  (TSCA)  to 
permitthe  person  to  manufacture  or 
process  a  diemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  v«rhich 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
in  EPA’s  final  rule  published  in  the 
Federal  Register  of  May  13, 1983  (48  FR 
21722).  Hiis  notice,  issued  under 
section  5(h)(6)  of  TSCA,  annovmces 
receipt  of  announces  receipt  of  two 
‘application(s)  for  exemption, 
applications  for  exemption,  provides  a 
summary,  and  requests  comments  on 
the  appropriatraess  of  granting  these 
exemptions. 

DATES: 

Written  comments  by: 

T  93^.  93-5,  December  25. 1992. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 


number  “(OPPT-59316)**  and  the 
specific  TME  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.  SW,  Rm.  201ET 
Washington,  DC  20460,  (202)  260-1532. 
FOR  FURTHER  MFORMATION  CONTACT: 
Susan  B.  Hazen Director,  Environmental 
Assistance  Division  (TS-799).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545. 401 M  St.  SW.  Washington.  DC 
20460,  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPtEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  fi'om  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  of  the  TME  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

T93-4 

Close  of  Review  Period.  January  8, 
1993. 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkanoate  ester  of  an 
ammoniiun  salt. 

Use/Production.  (G)  Laimdry  additive. 
Prod,  range:  Confidential. 

Toxicity  Data,  Acute  oral  toxicity: 
ID50  >  S.O  g/kg  species  (rat).  Acute 
dermal  toxicity:  1D50  >  2.0  gAcg  species 
(rat).  Eye  irritation:  slight  species 
(rabbit).  Skin  irritation;  sli^t  species 
(rabbit).  Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (guinea 
pig)- 

T93-5 

Close  of  Review  Period.  January  8. 
1993. 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkanoate  ester  of  an 
ammonium  salt. 

Use/Production.  (G)  Laundry  additive. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity; 
ID50  >5.0  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >2.0  g/kg  species 
(rat).  Eye  irritation:  slight  species 
(rabbit).  Skin  irritation:  sli^t  species 
(rabbit).  Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (guinea 
pig)- 

Dated:  December  7, 1992. 

Frank  V.  Caesar, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR.  Doc.  92-30436  Filed  12-14-92;  8:45  am| 
eaUNQ  CODE  9660-60-F 


[OrN>T-59955:  FRL-4180-4] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  ^)rs  of  receipt  This  notice 
announces  receipt  of  13  such  PMN(s) 
and  provides  a  summary  of  each. 

DATES:  Close  of  review  periods: 

Y  93-10,  November  22, 1992. 

Y  93-11,  November  26, 1992. 

Y  93-12,  November  29, 1992. 

Y  93-13,  93-14,  December  2, 1992. 

Y  93-15,  December  6, 1992. 

Y  93-16,  93-17,  93-18,  93-19, 
December  7, 1992. 

Y  93-20,  December  9, 1992. 

Y  93-21,  93-22,  December  13, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St,  SW., 
Washington,  DC,  20460  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

Y  93-10 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydroxy  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,000-45,000  kg/yr. 

Y  93-11 

Importer.  Confidential. 
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Chemical.  (G)  Polymer  of  benzoic  acid 
derivative,  substituted  biphenyl, 
substituted  benzenes. 

Use/Import.  (S)  Connector  electric 
parts.  Import  range:  Confidential. 

Y  93-12 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyol. 

Use/Production.  (G)  Manufacturing 
precursor.  Prod,  range:  Confidential. 

Y  93-13 

Importer.  Toyobo  America,  Inc. 
Chemical.  (Sj  l,l'-Methylenedbis{4- 
isocyanatobenzene),  polymer  with  1,3* 
benzenedicarboxylic  acid,l,4- 
benzenedicarboxylic  acid,  2,2-dimethyl- 
1  ,-dimethyl-l  ,3-propanediol,  1 ,2- 
etbanediol,  and  5-sulfo-l,3- 
benzenedicarboxylic  acid  monosodium 
salt. 

Use/Import.  (S)  Binder  for  magnetic 
tapes.  Import  range:  Confidential. 
Toxicity  Data.  Mutagenicity:  negative. 

Y  93-14 

Importer.  Toyobo  American,  Inc. 
Chemical.  (G)  Polyester  polyurethane 
with  5-sulfo-l,3-benzenedicarboxylic. 

Use/Import.  (S)  Binder  for  magnetic 
tapes.  Import  range:  Confidential. 
Toxicity  Data.  Mutagenicity:  negative. 

Y  93-15 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  resin. 
Use/Production.  (S)  Clear  and 
pigmented  powder  coatings.  Prod, 
range:  Confidential 

Y  93-16 

Manufacturer.  Akzo-Lanchem. 
Chemical.  (G)  Epoxy  ester. 
Use/Production.  (S)  Polymerized  to 
manufacture  inks.  Prod,  range: 
Confidential. 

Y  93-17 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrene-acrylic 
copolymer 

Use/Production.  (G)  A  component 
used  in  coatings  for  plastics.  Prod, 
range:  Confidential. 

Y  93-16 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Polyester  resin. 
Use/Production.  (S)  Powder  caotings. 
Prod,  range:  Confidential. 

Y  93-19 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Polyester. 
Use/Production.  (S)  Powder  coatings. 
Prod,  range:  Confidential. 

Y93-20 

Manufacturer.  Henkel  Corporation. 


Chemical.  (S)  Nonanedioic  add  and 
fatty  acids,  CVu  di-  polymer  with  1,4 
butanediol,l,2  propylene  glycol,  and 
(nonanedioic  acid  polymer  with 
ethylene  glycol),  bishydroxyethyl 
nonanedioate,  and  ethylene  glycol-,  2- 
ethyl  hexyl  ester. 

Use/Production.  (S)  Plasticizer  for 
polyvinyl  chloride  resin.  Prod,  range: 
1,000,000-1,500,000  kg/yr. 

Y  93-21 

Manufacturer.  Goldschmidt  Chemical 
Corporation. 

Chemical.  (G)  Aliphatic 
polyurethaneurea. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

Y  93-22 

Manufacturer.  Goldschmidt  Chemical 
Corporation. 

Chemical.  (G)  Aliphatic 
polyurethaneurea. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

Dated:  December  3, 1992. 

Frank  V.  Caesar, 

Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 

[FR  Doc.  92-30439  Filed  12-14-92;  8:45  am) 
BtUJNa  CODE  W4O-S0-F 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice  of  information  collection 
submitted  to  0MB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act. 

SUMMARY:  The  submission  is 
summarized  as  follows: 

Type  of  Review:  Extension  of  expiration 
date  without  any  change  in  suostance 
or  method  of  collection. 

Title:  Application  to  Participate  in  a 
Conversion  Transaction. 

Form  Number:  None  (letter  application). 
OMB  Number:  3064-0098. 

Expiration  Date  of  OMB  Clearance: 

February  28, 1993. 

Frequency  of  Response:  On  occasion. 
Respondents:  Any  insured  depository 
institution  applying  for  approval  from 
the  FDIC  to  participate  in  a 
conversion  transaction  which 
involves  the  transfer  of  deposits 
between  a  member  of  the  ^vings 
Association  Insurance  Fund  ana  a 
member  of  the  Bank  Insurance  Fund 
or  vice  versa. 


Number  of  Respondents:  35. 

Number  of  Responses  per  Respondent: 

1. 

Total  Annual  Responses:  35. 

Average  Number  of  Hours  per  Response: 
3. 

Total  Annual  Burden  Hours:  105. 

OMB  Reviewer:  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
3064-0098,  Washington,  DC  20503. 
FDIC  Contact:  Steven  F.  Hanft,  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  room  F-400,  Federal 
Deposit  Insurance  Corporation,  550 
17th  Street,  NW.,  Washington,  DC 
20429. 

Comments:  Comments  on  this  collection 
of  information  are  welcome  and 
should  be  submitted  on  or  before 
February  16, 1993. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 

Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPLEMENTARY  INFORMATION:  The  FDIC 
is  requesting  OMB  approval  to  extend 
the  use  of  the  letter  application,  which 
is  required  for  depository  institutions 
that  wish  to  obtain  the  FDIC’s  approval 
to  participate  in  a  conversion 
transaction.  Such  transactions  generally 
involve  the  transfer  of  deposits  between 
the  Savings  Association  Insurance  Fund 
and  the  Bank  Insurance  Fund  or  vice 
versa.  The  requirement  is  based  on 
statutory  requirements  contained  in  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989 
(“FIRREA”).  Under  FIRREA  (section 
206(a)(7),  Phb.  L.  101-73),  no  insured 
depository  institution  may  participate  in 
a  conversion  transaction  without  the 
prior  approval  of  the  FDIC. 

Dated:  December  9, 1992. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

[FR  Doc.  92-30347  Filed  12-14-92;  8:45  am] 
BILLING  CODE  6714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-969-DR] 

Georgia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration* 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
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Georgia  (FEMA-969-DR),  dated 
December  1. 1992,  and  related 
determinations. 

EFFECTIVE  DATE:  December  4, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washmgton,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia,  dated  December  1, 1992,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  1, 1992. 

The  counties  of  Dade  and  Talbot  for 
Individual  Assistance.  The  counties  of  Jones, 
Lincoln,  Lumpkin,  Monroe,  Spaulding, 
Taliaferro,  and  Wilkes  for  Individual 
Assistance  and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Grant  C  Peterson, 

Associate  Director.  State  and  Local  Programs 
and  Support. 

(FR  Doc.  92-30385  Filed  12-14-92;  8:45  am) 
BILUNQ  CODE  STIS-OS-y 


[FEMA-969-OR] 

Georgia:  Notice  of  Major  Disaster  and 
Reiated  Determinations 

AGENCY:  Federal  Emergency 
Management  (FEMA). 

ACTION:  Notice. 

EFFECTIVE  DATE:  December  1, 1992. 
SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Georgia  (FEMA- 
969-DR),  dated  December  1, 1992,  and 
related  determinations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
December  1, 1992,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Georgia,  resulting 
from  tornadoes,  accompanied  by  high  winds 
and  heavy  rain,  on  November  22, 1992,  and 
continuing  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
(“the  Stafford  Act”).  I,  therefore,  declare  that 


such  a  major  disaster  exists  in  the  State  of 
Georgia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  frnd  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  individual 
Assistance  and  Public  Auistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Staffiird  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Mr.  Edward  Thomas  of 
the  F^eral  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Georgia  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Carroll,  Cherokee,  Cobb, 
Greene,  and  Putnam  for  Individual 
Assistance  and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Wallace  E.  Stickney, 

Director. 

[FR  Doc.  92-30386  Filed  12-14-92;  8:45  am] 
BILUNG  CODE  aTia-OT-M 


[FEMA-970-DR] 

Texas;  Notice  of  Major  Disaster  and 
Reiated  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

EFFECTIVE  DATE:  December  4, 1992. 
SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Texas  (FEMA- 
970-DR),  dated  December  4, 1992,  and 
reiated  determinations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
Deceml^r  4, 1992,  the  President 
declared  a  major  disaster  under  the 


authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Texas,  resulting 
from  severe  thunderstorms  and  tornadoes  on 
November  21, 1992,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act”).  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Texas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  may  be  added  at  a  later  date  if 
requested  and  warranted.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Mr.  Brad  Harris  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Texas  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Harris  County  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Wallace  E.  Stickney, 

Director. 

(FR  Doc.  92-30369  Filed  12-14-92;  8:45  am] 
BILUNG  CODE  S71»-l»-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreeinent(s)  Filed; 
American  President  Lines,  Ltd.  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW.,  9th  Floor. 
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Interested  parties  may  submit  comments 
on  each  agremnent  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  con^t  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 
Agreement  No.:  202-010776-072. 
Title:  Asia  North  America  Eastbound 
Rate  Agreement 
Parties: 

American  President,  Lines,  Ltd. 
Kawasaki  Risen  Kaisha,  Ltd. 

Ai*.  Moller-Maersk  Line 
Mitsui  O.SJC  Lines,  Ltd. 

Neptune  Orient  Lines,  Ltd. 

Nippon  Yusen  Kaisha  Line 
Orient  Overseas  Container  Line 
Sea-Land  Service.  Inc. 

Synopsis:  The  (Hoposed  amendment 
would  restrict  voting  privileges  on  tariff 
items  related  to  all-water  service  to 
those  carriers  who  maintain  and 
advmtise  regular  all-water  service. 

Agreement  No.:  203-011223-007. 
THle:  Transpacific  Stabilization 
Agreement 
Parties: 

American  President  Lines,  Ltd. 
Evergreen  Marine  Cmp.  (Taiwan)  Ltd. 
Hanjin  Shipping  Co.,  Ltd. 

Hyundai  Merchant  Marine  Co.,  Ltd. 
Kawasaki  Kisen  Kaisha,  Ltd. 

A.P.  Moller-Maersk  Line 
Maersk  K.K. 

Mitsui  O.S.K.  lines.  Ltd. 

Neptune  Orient  Lines,  Ltd. 

Nipjmn  Yusen  Kaisha 

Orient  Overseas  Container  Line,  Inc. 

Sea-Land  Service,  Inc. 

Yangming  Marine  Transportation 

C^. 

Synopsis:  This  modification  adds 
Hapag-Llo]rd  Aktiengesellsdiaft  as  a 
party  to  the  Agreement  and  corrects  the 
addresses  of  several  existing  parties  to 
the  Agreement.  The  parties  have 
requested  a  shortened  review  period. 
Dated:  Decnnber  9. 1992. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C  Polkhig, 

Secretary. 

DPR  Doc  92-30324  Filed  12-14-92;  8:45  am) 
SSOJNO  CODE  Sno-SMI 


FEDERAL  RESERVE  SYSTEM 

Barclays  PLC,  si  aL;  Nollea  of 
AppHcatlona  to  Engima  da  novo  In 
Parmlaalbla  Nonbanldng  Acitvitlas 

The  cmnpanies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(8)(1)  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board’s 
approval  under  se^on  4(c)(8)  of  the 
Burk  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CIU  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
throu^  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  $  225.25  of 
Regulation  Y  as  closely  related  to 
hanking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  vrill  be  conducted 
throu^out  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  un&ii  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questicms  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposaL 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  4, 1993. 

A.  Federal  Rsaenra  Bank  of  N^ 

York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Stnwt,  New  York, 
Now  York  10045: 

1.  Barclays  PLC,  London,  England, 
and  Barclays  Bank  PLC,  Umdon, 
England;  to  engage  de  novo  through 
Barclays  de  Zoke  Wedd  Securities,  Inc., 
New  York,  New  Y(^  in  acting,  for 
affiliated  and  nonaffiliated  persons,  as  a 
futures  conunission  merdiant  and 
advisor  with  respect  to  financial  ftitures 
and  opticms  contracts,  pursuant  to 


§§  225.25(bKl8)  and  (19)  of  the  Board’s 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Dectonber  9, 1992. 

JunifiBr  J.  JohneoM, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-30358  Filed  12-14-92;  8:45  am] 
BILtMO  CODE 

CItizana  Rnanclal  Corporation 
Employaa  Stock  Ownarahlp  Plan  and 
Truat,  at  aL;  Formationa  of; 

Acquialtlona  by;  and  Margera  of  Bank 
Holding  Companiea 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Babk  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acq;uire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  ffie 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  30, 1992. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Citizens  Financial  Corporation 
Employee  Stock  Ownership  Plan  and 
Trust,  Fort  Atkinson,  Wisccmsin;  to 
acquire  40  percent  of  the  voting  shares 
of  Qtizens  Financial  Corporation,  Fort 
Atkinson,  Wisconsin,  and  thereby 
indirectly  acquire  Citizens  State  Bank, 
Fort  Atkinson,  Wisconsin. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  Farmers 
Union  Bank,  Ripley,  Teimessee. 
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C  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Overton  Financial  Corporation, 
Overton,  Texas,  and  its  wholly-owned 
subsidiary,  Overton  Delaware 
Corporation,  Dover,  Delaware;  together 
to  acquire  up  to  15  percent  of  the  voting 
shares  of  Longview  Financial 
Corporation,  Longview,  Texas,  and 
Longview  Bank  &  Trust  Company, 
Longview,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  9, 1992. 

Jennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  92-30359  Filed  12-14-92;  8:45  am] 
8ILUNO  CODE  6210-01-f 

National  City  Coiporation;  Acquisition 
of  ComjMiny  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  tmder  §  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  imder  section  4(c)(8)  of  the 
Ba^  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  secxuities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

'The  application  is  available  for 
immediate  inspection  at  the  Fedefal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resovuces, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accomj>anied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  29, 
1992. 

A.  Federal  Reserve  Bank  of  Qeveland 
(John  J.  Wixted,  Jr.,  Vico  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  National  City  Corporation, 
Cleveland,  Ohio;  to  acquire  JBS 
Associates,  Inc.,  Ringwood,  New  Jersey, 
and  thereby  engage  in  providing  check 
collection  and  check  guarantee  services, 
which  consist  of  check  collection,  check 
verification,  6md  check  guarantee  to 
various  corporate  customers,  pursuant 
to  §§  225.25(b)(22)  and  (23)  of  the 
Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  9, 1992. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-30360  Filed  12-14-92;  8:45  am] 
BtLUNO  CODE  S21<H>1-F 

Van  Dieat  InveaUnant  Company,  at  al.; 
Formationa  of;  Acquialtiona  by;  and 
Margara  of  Bank  Holding  Companias 

'The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
7, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 


1.  Van  Diest  Investment  Company, 
Ankeny,  Iowa;  to  merge  with  Hamilton 
Coimty  Bancshares,  Inc.,  Webster  City, 
Iowa,  and  thereby  indirectly  acquire 
First  State  Bank,  Webster  City,  Iowa. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  CNB  Financial  Corp.,  Kansas  City, 
Kansas;  to  acquire  100  percent  of  the 
voting  shares  of  Security  State  Bank  of 
Fort  ^ott.  Fort  Scott,  Kansas. 

2.  Raton  Capital  Corporation,  Raton. 
New  Mexico;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  International  State 
Bank,  Raton,  New  Mexico. 

3.  Wally  Bancorp,  Inc.,  Parker, 
Colorado;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Community  Bank  of 
Parker.  Parker.  Colorado. 

C  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  First  Abilene  Bankshares,  Inc., 
Abilene,  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  Stephenville 
Bank  &  Trust  Co.,  Stephenville,  Texas. 

2.  First  Abilene  Bankshares  of 
Delaware,  Inc.,  Wilmington,  Delaware; 
to  acquire  100  percent  of  the  voting 
shares  of  Stephenville  Bank  &  Trust  Co., 
Stephenville,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  9, 1992. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-30361  Filed  12-14-92;  8:45  am] 
BILUNQ  CODE  tllO-OI-f 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Development  of  Clinical  Guideline  For 
Smoking  Prevention  and  Cessation 
with  Centers  for  Disease  Control 

The  Agency  for  Health  Care  Policy 
and  Research  and  the  Centers  for 
Disease  Control  announce  that  they  are: 
(1)  Establishing  a  panel  of  health  care 
experts  and  consumers  to  develop  a 
clinical  practice  gxiideline  for  smoking 
prevention  and  cessation;  and  (2) 
inviting  nominations  of  qualified 
individuals  to  serve  as  the 
chairperson(s)  and  as  panel  members. 

Background 

’The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L  101-239)  added  a 
new  title  DC  to  the  Public  Health  Service 
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Act  (the  Act),  which  established  the 
Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  to  enhance  the 
quality,  appropriateness,  and 
effectiveness  of  health  care  services,  and 
access  to  such  services.  (See  42  U.S.C 
299-2990-6  and  1320b-12.)  The  Agency 
for  Health  Care  Policy  and  Research 
Reauthorization  Act  of  1992  (Pub.  L. 
102-410)  enacted  on  October  13, 1992, 
amended  certain  provisions  of  the  Act 
In  keeping  with  its  legislative  mandates, 
AHCPR  is  arranging  for  the 
development,  periodic  review,  and 
updating  of  dinically  relevant 
guidelines  that  may  be  used  by 
physicians,  other  health  care 
practitioners,  educators,  and  consumers 
to  assist  in  determining  how  diseases, 
disorders,  and  other  h^th  conditions 
can  most  effectively  and  appropriately 
be  prevented,  diagnosed,  treated,  and 
clinically  managed. 

Section  912  of  the  Act  (42  U.S.C. 
299b-l(b)),  as  amended  by  Public  Law 
102-410,  requires  that  the  guidelines; 

1.  Be  based  on  the  best  available 
research  and  professional  judgment; 

2.  Be  presented  in  formats  appropriate 
for  use  %  physicians,  other  health  care 
practitioners,  medical  educators, 
medical  review  organizations,  and 
consumers; 

3.  Be  presented  in  treatment-specific 
or  condition-specific  forms  appropriate 
for  use  in  clinical  practice,  educational 
programs,  and  reviewing  quality  and 
appropriateness  of  medical  care; 

4.  Include  information  on  risks  and 
benefits  of  alternative  strategies  for 
prevention,  diagnosis,  treatment,  and 
management  of  the  particular  health 
condition(s);  and 

5.  Include  information  on  the  costs  of 
alternative  strategies  for  prevention, 
diagnosis,  treatment,  and  management 
of  the  particular  health  condition(s). 
where  cost  information  is  available  and 
reliable. 

Section  913  of  the  Act  (42  U.S.C. 
299b-2)  describes  two  mechanisms 
through  which  AHCPR  may  arrange  for 
development  of  guidelines:  1.  Panels  of 
qualified  health  care  experts  and 
consumers  may  be  convened;  and  2. 
contracts  may  be  awarded  to  public  and 
private  non-profit  organizations.  The 
AHCPR  has  elected  to  use  the  panel 
process  for  development  of  clinical 
practice  guidelines  for  smoking 
prevention  and  cessation. 

Section  914  of  the  Act  (42  U.S.C. 
299b-3(a)),  as  amended  by  Public  Law 
102-410,  identifies  factors  to  be 
considered  in  establishing  priorities  for 
guidelines,  including  the  extent  to 
which  the  guidelines  would: 

1.  Improve  methods  for  disease 
prevention; 


2.  Improve  methods  of  diagnosis, 
treatment,  and  clinical  management  for 
the  benefit  of  a  significant  number  of 
individuals; 

3.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatments;  and 

4.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health  care 
services  and  procedures. 

Also,  in  accordance  with  title  IX  of 
the  PHS  Act  and  section  1142  of  the 


Social  Security  Act,  the  Administrator  is 
to  assure  that  the  needs  and  priorities  of 
the  Medicare  promam  are  reflected 
appropriately  in  the  agenda  and 
priorities  for  development  of  guidelines. 

The  Centers  for  Disease  Control  (CDC) 
serve  as  the  national  focus  for 
developing  and  supporting  disease 

Erevention  and  control,  environmental 
ealth,  and  health  promotion  and  health 
education  activities  designed  to  improve 
the  health  of  the  people  of  the  United 
States.  Their  responsibilities  under  42 
U.S.C.  241,  300U-300U-2,  and  15  U.S.C. 


1341  and  4401,  include  the  study  and 
prevention  of  chronic  diseases  and 
controllable  risk  factors  such  as  cigarette 
smoking  and  smokeless  tobacco  use. 

The  Office  on  Smoking  and  Health 
(OSH),  a  division  of  the  National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion,  administers  a 
program  to  inform  Americans  about  the 
dangers  of  tobacco  use  in  order  to 
reduce  death  and  disability  due  to 
smoking  and  smokeless  tobacco  use.  In 
order  to  reduce  the  morbidity  and 
mortality  from  tobacco  use.  OSH 
promotes  and  stimulates  research  on  the 
determinants  and  health  effects  of 
smoking  and  smokeless  tobacco  use. 


Panel  Nominations 


The  panel  that  will  develop  the 
guideline  for  smoking  prevention  and 
cessation  will  consist  of  two  co- 
chairpersons  and  nine  to  fifteen 
members.  To  assist  in  identifying 
members  for  the  panel,  AHCPR  and  CDC 
are  requesting  recommendations  from  a 
broad  range  of  interested  individuals 
and  organizations,  including  physicians 
representing  primary  care  and  relevant 
specialties,  physicians’  assistants, 
nurses,  nurse  practitioners,  dentists, 
pharmacists,  respiratory  care  therapists 
and  allied  health  and  other  health  care 
practitioners,  health  care  institutions, 
and  consumers  with  pertinent 
experience  or  information.  In  making 
panel  selections,  AHCPR  and  CDC  will 
maintain  a  balance  between  individuals 
selected  from  academic  settings  and 
individuals  selected  without  full-time 
academic  appointments.  Also,  at  least 


two  other  members  of  this  panel  shall  be 
individuals  who  do  not  derive  their 
primary  source  of  revenue  directly  firom 
the  performance  of  procedures 
discussed  in  this  guideline. 

AHCPR  and  CDC  are  especially 
interested  in  receiving  nominations  of: 

(1)  Persons  with  experience  in 
developing  clinical  guidelines;  (2) 

Eersons  with  relevant  experience  in . 

asic  and  clinical  research  in:  Disease 
prevention  and  health  promotion, 
particularly  as  they  relate  to  smol^g 

Erevention  and  cessation;  addictive 
ehaviois;  behavioral  medicine; 
pulmonary  medicine;  social  psychology 
of  health  behaviors,  social  marketing, 
cardiovascular  medicine  or  other  related 
areas;  (3)  persons  with  relevant 
experience  and  clinical  and  technical 
skills  needed  to  produce  smoking- 
related  behavior  changes  in  various 
types  of  smokers  (including  pre- 
symptomatic  as  well  symptomatic 
individuals);  (4)  persons  with  relevant 
experience  and  clinical  and  technical 
skills  needed  to  prevent  people  in 
different  target  populations  frttm 
beginning  smoldng;  (5)  epidemiologists 
who  are  ramiliar  with  smoking-related 
diseases  or  their  treatments;  (6)  health 
services  researchers  or  health 
economists  who  have  expertise 
regarding  smoking-related  diseases  as 
well  as  smoking  cessation  interventions 
and  other  treatments;  and  (7)  consiuners 
who  have  had  personal  experience  with 
smoking  prevention  or  cessation,  either 
as  a  former  smoker,  a  family  member  or 
friend  of  a  former  smoker,  or  as  a  person 
who  actively  works  with  smoking 
prevention  or  cessation  programs. 

This  notice  requests  nominations  of 
qualified  individuals  to  serve  on  the 
panel  as  members  or  as  panel 
.  chairpersons.  The  functions  of  the  panel 
chairpersons  are  critical  to  the  process 
of  developing  guidelines.  Chairpersons 
provide  ieadei^ip  regarding 
methodology,  literature  review,  panel 
deliberations,  and  formation  of  the  final 
products.  Nominations  for  chairpersons 
should  take  into  consideration  the 
criteria  specified  below,  which  AHCPR 
and  CDC  will  use  in  making  panel 
selections. 

•  Relevant  training  and  clinical 
experience; 

•  Demonstrated  interest  in  quality 
assurance  and  research  on  the  clinical 
condition(s)  under  consideration  and 
the  related  treatment  of  the  condition(s), 
including  publication  of  relevant  peer- 
reviewed  articles; 

•  Commitment  to  the  need  to  produce 
clinical  guidelines; 

•  Recognition  in  the  field  with  a 
record  of  leadership  in  relevant 
activities; 
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•  Broad  public  health  view  of  the 
utility  of  particular  procedures(s)  or 
clinical  services(s); 

•  Demonstrated  capacity  to  lead  a 
health  care  team  in  group  decision 
making  processes; 

•  Demonstrated  capacity  to  respond 
to  consumer  concerns; 

•  Prior  experience  in  developing 
guidelines  for  the  clinical  condition  in 
question;  and 

•  No  conflict  of  interest  that  would 
impair  the  scientific  integrity  of  the 
guidelines. 

When  the  panel  chairperson(s)  has 
been  appointed,  nominations  for 
members  of  the  panel  will  be  submitted 
to  the  chairperson(s)  for  review  and 
consideration.  The  chairperson(s)  will, 
in  him,  recommend  proposed  panel 
members  to  AHCPR  and  OX. 
Appointments  of  the  panel  members 
will  be  made  by  the  Administrator, 
AHCPR,  in  consultation  with  CDC,  after 
review  of  proposed  members’ 
qualifications  and  the  overall 
composition  of  the  panel  to  ensure 
representation  of  a  range  of  expertise 
and  experience. 

Nominations  should  indicate  whether 
the  individual  is  being  recommended  to 
serve  as  the  panel  chairperson(s)  or  to 
serve  as  a  panel  member.  The  term  of 
appointment  for  panel  chairpersons  is 
tJ^e  years  and  the  subsequent  panel 
chairpersons  will  be  selected  from  the 
existing  panel  members  at  that  time. 
Each  nomination  must  include  a  copy  of 
the  individual's  curriculum  vitae  or 
resume,  plus  a  statement  of  the  rationale 
for  the  specific  nomination.  To  be 
considered,  nominations  must  be 
received  by  January  22, 1993,  at  the 
following  address:  Office  of  the  Forum 
for  Quality  and  Effectiveness  in  Health 
Care,  Kathleen  McCormick,  PhD,  RN, 
Director,  2101  E.  Jefferson  Street,  Smte 
401  West,  Rockville,  MD  20852,  Phone: 
(301)  227-6671,  Fax:  (301)  227-8332. 

For  Additional  Information 

Additional  information  on  the 
guideline  development  process  is 
contained  in  the  AHCPR  Fact  Sheet, 
"AHCPR-Commissioned  Clinical 
Practice  Guidelines,”  dated  January 
1992  and  the  Program  Note,  “Clinical 
Guideline  Development,”  dated  August 
1990.  These  documents  can  be  obtained 
from  the  AHCPR  Publications 
Clearinghouse,  P.O.  Box  8547,  Silver 
Spring,  MD  20907;  or  call  Toll-Free:  1- 
800-358-9295. 

Also,  information  can  be  obtained  by 
contacting  Kathleen  A.  McCormick, 
Ph.D.,  R.N.,  Director,  Office  of  the 
Forum  for  Quality  and  Effectiveness  in 
Health  Care,  Agency  for  Health  Care 


Policy  and  Research,  at  the  Rockville 
address  above. 

Dated:  December  7, 1992. 

).  Jarrett  Clinton, 

Administrator. 

(FR  Doc.  92-30237  Filed  12-14-92;  8:45  am) 
BtLUNQ  cooe  41W-M-H 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Lartd  Management 
[WY-920-03-4120-03] 

Notice  of  Competitive  Coal  Lease  Sale; 
West  Rocky  Butte  Tract,  WYW122586 

AGENCY:  Bureau  of  Land  Management, 
Interior,  Wyoming. 

SUMMARY:  Notice  is  hereby  given  that 
certain  coal  resources  in  the  West  Rocky 
Butte  Tract  described  below  in 
Campbell  Coxmty,  Wyoming,  will  be 
offered  for  competitive  lease  by  sealed 
bid  in  accordance  with  the  provisions  of 
the  Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  181  et  seq.). 

DATES:  The  lea.se  sale  will  be  held  at  2 
p.m.,  on  Thursday,  January  7, 1993. 
Sealed  bids  must  be  submitted  on  or 
before  4  p.m.,  on  Wednesday,  January  6, 
1993. 

ADDRESSES:  The  lease  sale  will  be  held 
in  the  third  floor  conference  room  of  the 
Wyoming  State  Office,  2515  Warren 
Avenue,  Cheyenne,  Wyoming  82001. 
Sealed  bids  must  be  submitt^  to  the 
Cashier,  Wyoming  State  Office,  at  the 
address  given  above,  or  to  the  Wyoming 
State  Office,  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003-1828. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Steele,  Land  Law  Examiner  or 
Eugene  Jonart,  Coal  Coordinator  at  (307) 
775-6250. 

SUPPLEMENTARY  INFORMATION:  This  COal 
lease  sale  is  being  held  in  response  to 
an  application  for  a  coal  lease  sale  hum 
Northwestern  Resources  Co.,  of  Butte, 
Montana.  The  coal  resources  to  be 
offered  consist  of  all  reserves 
recoverable  by  siuface  mining  methods 
in  the  following  described  lands  located 
in  Campbell  County,  Wyoming, 
approximately  10  miles  southeast  of  the 
city  of  Gillette,  Wyoming: 

T.  48  N.,  R.  71  W.,  6th  P.M.,  Wyoming 
Sec.  5:  Lots  7  th^  9, 16  and  17; 

Sec.  6:  Lots  8, 14  (E2),  15, 16  and  23  (E2): 
Sec  7;  Lot  5  (E2); 

S0C«  8*  LsO^  4* 

T.  49  N.,  R.  71 W.,  6th  P.M.,  Wyoming 
Sec  32:  Lot  15. 

Containing  463.205  acres. 

The  West  Rocky  Butte  tract,  located 
adjacent  to  the  existing  Rodcy  Butte 
Tract  Federal  coal  lease,  WYW78633, 


held  by  Northwestern  Resources  Co., 
contains  Fort  Union  Formation  coal  of 
the  Wyodak-Anderson  zone.  Up  to  three 
mineable  coal  seams  (referred  to  as  the 
Upper,  Middle,  and  Lower  coals)  occur 
in  ^s  coal  zone  in  this  area.  The  Upper 
coal  is  the  main  seam,  averaging 
approximately  67.5  feet  thick  over  the 
entire  West  Rocky  Butte  Tract.  The 
Middle  coal  of  the  Fort  Union 
Formation  is  absent  from  the  West 
Rocky  Butte  Tract;  however,  the  Lower 
coal  of  the  Fort  Union  Formation, 
present  over  a  small  area  in  the 
northeast  portion  of  the  West  Rocky 
Butte  Tract,  averages  about  21  feet  thick. 
The  Upper  coal  in  the  tract  is  estimated 
to  consist  of  55.5  million  tons  of  in- 
place  coal  reserves  and  an  estimated  1.2 
million  tons  of  in-place  reserves  in  the 
lower  coal.  The  tract  area  has  an  average 
overall  stripping  ratio  of  approximately 
3.75  BCY  (Bank  Cubic  Yards) 
overburden/ton  of  in-place  coal.  The 
Upper  and  Lower  coals  combined 
contain  an  estimated  55.0  million  tons 
of  recoverable  coal  (57.5  million  tons  of 
in-place  coal).  The  coal  rank  is 
subbituminous  G  Average  in-place 
quality  for  the  Upper  co^  is  8,354  BTU/ 
I^.,  4.30%  ash,  0.27%  sulfur,  and 
31.0%  moisture.  Average  in-place 
quality  for  the  Lower  coal  is  7,871  BTU/ 
LB..  7.20%  ash.  0.40%  sulfur,  and 
31.0%  moisture.  This  places  the  coal 
reserves  in  the  West  Rocky  Butte  Tract 
at  the  lower  end  of  the  quality  range  for 
coal  being  mined  in  the  southern 
Powder  lUver  Basin. 

The  tract  in  this  lease  offering  consists 
of  split  estate  lands  where.the  surface  is 
owned  by  private  surface  owners. 
Consents  granted  by  the  surface  owners 
have  been  filed  with  and  verified  by  the 
Bureau  of  Land  Management.  The 
consents,  consisting  of  agreements  dated 
December  14, 1976,  July  1, 1980,  and 
October  2, 1992,  which  contain  the 
purchase  price,  are  a  part  of  the  detailed 
statement  for  the  sale. 

Bids  for  the  tract  will  be  in  the  form 
of  sealed  bids.  Sealed  bids  should  be 
sent  by  “Certified  Mail,  Return  Receipt 
Requested”,  or  be  hand  delivered  to  the 
Cashier,  Wyoming  State  Office,  2515 
Warren  Avenue,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003-1828.  Bids 
received  after  4  p.m.,  on  Wednesday, 
January  6, 1993,  will  not  be  considered 
and  will  be  returned  to  the  sender. 

If  the  applicant  for  the  lease  by 
application  is  not  the  successful  bidder, 
the  BLM  may  evaluate  the  existing 
National  Environm^ital  Policy  Act 
documentation  for  the  tract  to  determine 
if  further  analysis  may  be  necessary, 
which  could  lead  to  a  delay  in  lease 
issuance. 
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Any  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of  an 
annual  advance  rental  of  $3.00  per  acre 
or  fraction  thereof  per  year  and  of  a 
royalty  payable  to  the  United  States  of 
12V^  percent  of  the  value  of  coal 
produced  by  strip  or  augur  mining 
methods  and  8  percent  of  the  value  of 
the  coal  produced  by  undergroimd 
mining  methods.  The  value  of  the  coal 
will  be  determined  in  accordance  with 
30  CFR  203.250. 

Bidding  instructions  for  the  tract 
offered  and  the  terms  and  conditions  of 
the  proposed  coal  lease  are  contained  in 
the  Detailed  Statement  available  firom 
the  Wyoming  State  Office  Public 
Information  Desk  at  the  addresses 
above.  Case  file  documents. 
WYW122586,  are  also  available  for 
inspection  at  the  Wyoming  State  Office. 
Dale  L.  Wadleigh. 

Acting  Chief,  Branch  of  Mining  Law  &  Solid 
Minerals. 

[FR  Doc.  92-30423  Filed  12-14-92;  8:45  am] 
MLUNQ  CODE  4310-2a-M 


[UT-05(M)3-4410-03] 

Proposed  Amendment  to  the  Henry 
Mountain  Resource  Area  Management 
Framework  Plan 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  proposed  amendment. 

SUMMARY:  The  Henry  Movmtain 
Resource  Area  (HMRA)  is  proposing  to 
amend  the  HMRA  Management 
Framework  Plan  (MFP)  to  allow  for  the 
change  in  allocation  of  forage  between 
wildlife  and  livestock  within  the 
HMRA.  The  Utah  Division  of  Wildlife 
Resoinces  has  evaluated  the  need  for 
additional  buffalo  (Bison  bison)  in  the 
HMRA  and  has  assisted  the  Bureau  of 
Land  Management  (BLM)  in  preparing 
an  Environmental  Assessment  (EA) 
addressing  the  forage  allocations  in  the 
Pennell,  Steel  Butte,  and  Nasty  Flat 
allotments.  This  area  is  within  the  area 
which  has  been  nominated  for  the 
Buffalo  Habitat  Area  of  Critical 
Environmental  Concern.  Tbe  following 
Wilderness  Study  Areas  (WSA)  are 
involved:  Moimt  Ellen-Blue  Hills  WSA, 
Bull  Mountain  WSA,  and  Mount 
Pennell  WSA.  Changes  would  be  within 
the  guidelines  of  the  Interim 
Management  Policy  and  would  not 
impair  or  prevent  areas  fitim  being 
eligible  for  wilderness  designation. 

This  proposal  would  increase  the 
allocation  of  forage  to  buffalo  and 
reduce  the  allocation  of  forage  to 
livestock  on  the  Pennell,  Steel  Butte, 
and  Nasty  Flat  allotments. 


This  amendment  would  also  provide 
for  the  adjustment  in  forage  allocations 
between  allotments  throi^out  the 
HMRA  between  livestock  and  wildlife 
as  determined  to  be  needed  by 
monitoring  and  analysis. 

FOR  FURTHER  MFORMATION  CONTACT: 

Alan  Partridge.  Bmreau  of  Land 
Management,  Richfield  District  Office, 
900  North  150  East.  Richfield.  Utah 
84701. 

SUPPLEMENTARY  MFORMATION:  An  EA 
will  be  prepared  by  the  Richfield 
District  of  ^e  BLM  to  address  any 
impacts  of  the  proposed  amendments. 
Public  participation  is  requested  to 
identify  issues  or  concerns  on  the 
propos^  amendment.  The  comment 
period  for  this  notice  will  commence 
with  the  date  of  publication  of  this 
notice.  Protests  must  be  submitted  on  or 
before  January  15, 1993. 

G.  William  Lamb, 

Acting  State  Director. 

(FR  Doc.  92-30341  Filed  12-14-92;  8:45  am] 
BtUJNQ  CODE  4S1fr-00-M 


[NV-930-93^10-04;  N-48090] 

Issuance  of  Land  Exchange 
Conveyance  Document  and  Order 
Providing  for  Opening  of  Land,  Nevada 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

SUMMARY:  This  notice  identifies  Federal 
and  non-Federal  land  involved  in  a 
recently  completed  exchange 
transaction.  The  mineral  estates  in  the 
Federal  and  non-Federal  land  were 
conveyed  simultaneously  with  the 
surface  estate. 

EFFECTIVE  DATE:  January  14. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Clark,  Nevada  State  Office,  Bvireau 
of  Land  Management.  P.O.  Box  12000, 
Reno,  NV  89520,  (702)  785-6530. 
SUPPLEMENTARY  MFORMATION:  On 
November  10, 1992,  the  United  States 
issued  Patent  No.  27-93-0002  to  Van 
Norman  Ranches,  Inc.,  a  Nevada 
corporation,  for  the  following  described 
land  pursuant  to  section  206  of  the  Act 
of  October  21, 1976  (43  U.S.C.  1716): 

Mount  Diablo  Meridian,  Nevada 
T.  40  N.,  R.  52  E.. 

Sec.  25,  lots  1,  2,  and  3. 

The  area  described  contains  118.36  acres  in 
Elko  County,  Nevada. 

In  exchange  for  that  land,  the  United 
States  acquii^  the  following  described 
land  fit>m  the  above-named  party: 

Mount  Diablo  Meridian,  Nevada 
T.  38  N..  R.  53  E., 

Sec.  5,  SWV4SEV4: 


Sec.  8.  NEV4NWV4: 

Sec.  16,  NWV4SEV4: 

Sec.  17,  SWV4SEV4. 

The  area  described  contains  160  acres  in  Elko 
Coxmty,  Nevada. 

Title  to  the  non-Federal  land  was 
accepted  on  November  10. 1992.  The 
value  of  the  Federal  land  exceeded  the 
value  of  the  non-Federal  land  by 
$100.00.  An  equalization  payment  in 
that  amoimt  was  made  to  the  United 
States  by  Van  Norman  Ranches,  Inc.  The 
purpose  of  the  exchange  was  for  the 
United  States  to  acquire  non-Federal 
land  with  high  values  for  crucial  mule 
deer  summer  habitat,  habitat  for 
sagegrouse,  nongame  birds  and 
mammals,  and  nesting  habitat  for 
raptors  and  cavity  nesting  birds. 

At  10  a.m.  on  January  14, 1993,  the 
lands  acquired  by  the  United  States  will 
be  open  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  ri^ts,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
January  14, 1993,  will  be  considered  as 
simultaneously  filed  at  that  time. 

Those  received  thereafter  shall  be 
considered  in  the  order  of  filing.  At  10 
a.m.  on  January  14, 1993,  the  land 
acquired  by  the  United  States  will  be 
open  to  location  under  the  mining  laws. 
Appropriation  of  the  land  imder  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  l^tween 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 

At  10  a.m.  on  January  14, 1993,  the 
land  acquired  by  the  United  States  will 
also  be  open  to  applications/offers 
under  the  mineral  leasing  laws,  the 
material  sale  laws,  and  the  Geothermal 
Steam  Act. 

Robert  G.  Steele, 

Acting  State  Director,  Nevada. 

(FR  Doc  92-30318  Filed  12-14-92;  8:45  am] 
BHJJNQ  CODE  4310-HC-M 
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[ES-020-03-441&-02] 

Availability  of  Proposed  Planning 
Criteria  for  the  Horida  Resource 
Management  Plan 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  43  CFR  1610.4-2, 
notice  is  hereby  given  of  the  availability 
of  proposed  planning  criteria  for  the 
Florida  Resource  Management  Plan 
(RMP). 

DATES:  Comments  on  the  proposed 
planning  criteria  will  be  accepted 
through  January  15. 1993. 

ADDRESSES:  Send  comments  to  Bureau 
of  Land  Management.  Jackson  District, 
411  Briarwood  Drive,  suite  404,  Jackson, 
Mississippi  39206. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Duanp  Winters,  RMP  Team  Leader, 
Jackson  District,  (601)  977-5400. 
SUPPLEMENTARY  INFORMATION:  The  RMP 
will  guide  future  use  of  several  hundred 
acres,  comprised  of  small  parcels  of 
public  land  located  in  counties 
throughout  the  State.  The  RMP  will  also 
guide  the  Bureau’s  mineral  leasing  and 
permitting  responsibilities  on 
approximately  270,000  acres  of  split 
estate  land  where  federal  ownership  is 
limited  to  mineral  interests. 

The  BLM  also  has  certain  mineral 
leasing  and  permitting  responsibilities 
on  other  areas  of  federal  ownership 
including  military  reservations  and 
National  Forests.  These  responsibilities 
will  be  carried  out  in  accordance  federal 
laws  and  regulations  as  well  as 
applicable  land  use  plans  of  other 
federal  agencies.  The  RMP  will  include 
an  Environmental  Impact  Statement 
(EIS)  which  will  address  the  impacts  of 
foreseeable  mineral  development  of 
these  lands. 

Copies  of  the  proposed  planning 
criteria  and  records  of  all  phases  of  the 
planning  process  will  be  available  for 
public  review  at  the  Jackson  District 
Office.  Draft  and  final  documents  of  the 
RMP/EIS  will  be  available  upon  request. 

Dated:  December  3, 1992. 

Sammy  St.  Qair, 

Acting  District  Manager. 

(FR  Doc.  92-30340  Filed  12-14-92;  8:45  am] 
WLUNO  CODE  4310-a»-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 


by  the  National  Park  Service  before 
December  5, 1992.  Pursuant  to  §  60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service,  P.O.  Box  37127,  Washington, 

DC  20013-7127.  Written  comments 
should  be  submitted  by  December  30, 
1992. 

Carol  D.  ShulL 

Chief  of  Registration,  National  Register. 
Florida 

Highlands  County 

Old  Lake  Placid  A.C.L  Railroad  Depot,  19 
Park  Ave.  W.,  Lake  Placid.  92001733. 

Georgia 
Burke  County 

Hopeful  Baptist  Church,  Winter  Rd.  E  of  jet 
with  Blythe  Rd.,  Keysville  vicinity, 
92001734. 

Louisiana 
Ascension  Parish 

Warren,  Robert  Penn,  House,  16381  Old 
Jefferson  Hwy.,  Pralrieville,  92001732. 

Nebraska 

Richardson  County 

Rulo  Bridge  (Highway  Bridges  in  Nebraska 
MPS),  US  159  over  the  Missouri  R.,  Rulo, 
92000718 

New  Jersey 
Atlantic  County 

Beth  Israel  Synagogue,  14  S.  Pennsylvania 
Ave.,  Atlantic  Qty,  92001737. 

North  Carolina 
Watauga  County 

Farthing,  Ben,  Farm,  NC 1121  (Rominger  Rd.) 
W  side,  just  N  of  Watauga  R.,  Sugar  Grove 
vicinity.  92001736. 

Tennessee 
Rutherford  County 

Middle  Tennessee  State  Teachers  College 
Training  School,  923  E.  Lytle  St., 
Murfreesboro,  92001731. 

Texas 

Bexar  County 

XC-99,  Convair  Military  Cargo-Transport 
Aircraft,  3119  Growdon  Rd.,  San  Antonio, 
92001735. 

(FR  Doc  92-30348  Filed  12-14-92;  8:45  am] 
KLUNQ  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

Nolle*  of  Trackage  Rights  Exemption; 
Dallas,  Garland  &  Northeastern 
Railroad,  Ihc.,  at  ai. 

(Finance  Docket  No.  32198] 

The  Atchison,  Topeka  &  Santa  Fe 
Railway  Company  fATSF)  has  agreed  to 
grant  overhead  traclcage  rights  to  Dallas, 
Garland  &  Northeastern  Railroad,  Inc. 
(DGNO)  between  milepost  66.7  at 
Gculand,  TX,  and  milepost  51.7  at 
Dallas,  TX,  a  distance  of  approximately 
15  miles.  DGNO  will  also  acquire  the 
right  to  use  certain  sidings  for  the 
purpose  of  meeting  and  passing  trains 
and  the  right  to  use  certain  existing 
connections.  The  involved  trackage 
rights  are  presently  held  by  Missouri 
Pacific  Railroad  Company  (MP).^  DGNO 
will  obtain  the  trackage  rights  through 
an  imconditional  assignment  of  an 
agreement  between  ATSF  and  MP, 
dated  April  22, 1992.  ATSF  has  agreed 
to  the  assignment  of  trackage  rights  fiom 
MP  to  DGNO.  The  trackage  rights  were 
to  become  elective  on  or  after  December 
2, 1992. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  ^  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Kelvin  J.  Dowd,  Slover  &  Loftus,  1224 
Seventeenth  Street,  NW.,  Washington. 
DC  20036. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees,  including 
employees  of  MP,  adversely  affected  by 
the  trackage  rights  will  be  protected 
imder  Norfolk  and  Western  Ry.  Co- 
Trackage  Rights — BN,  354  I.C.C.  605 
(1978),  as  modified  in  Mendocino  Coast 
Ry.,  Inc. — Lease  and  Operate,  360  I.C.C. 
653  (1980). 

Decided:  December  7, 1992. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  92-30365  Filed  12-14-92;  8:45  am) 
KLUNQ  CODE  703B-01-M 


'  MP  obtained  the  trackage  rights  as  an  incidental 
part  of  a  joint  relocation  project  exempted  hom 
Commission  approval  in  Finance  Docket  No.  32060, 
Missouri  Paci&c  Railroad  Company  and  The 
Atchison,  Topeka  and  Santa  Fe  Railway  Company- 
Joint  Relocation  Project  Exemption  (not  print^), 
served  April  27, 1992. 
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[FIrano*  Doelwt  No.  32199] 

Los  Angeles  County  Transportation 
Commission;  Acquisition  Exemption; 
Southern  Pacific  Transportation  Co. 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission,  imder  49 
U.S.C.  10505,  exempts  from  the 
requirements  of  49  U.S.C  11343,  et  seq., 
the  purchase  by  Los  Angeles  Coimty 
Transportation  Commission  of  a  75.9* 
mile  line  in  the  Los  Angeles  area 
(described  in  the  footnote  below  ’) 
owned  by  Southern  Pacific 
Transportation  Company  (SP).  The 
exemption  is  granted  subject  to 
appropriate  labor  protection. 

DATES:  The  exemption  will  be  efiective 
on  December  15, 1992.  Petitions  for 
reopening  must  be  filed  by  January  4, 
1993. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32199  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce  Commission, 
Washington,  DC  20423. 

(2)  Charles  A.  Spitulnik,  Hopkins  &  Sutter, 
suite  700,  888  16th  Street,  NW., 
Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  927-5660, 

[TDD  for  hearing  impaired:  (202)  927- 
5721). 

'  SUPPLEMENTARY  INFORMATION:  Additional 
information  is  contained  in  the 
Commission’s  decision.  To  prirchase  a 
copy  of  the  full  decision,  write,  call  or 
pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone  (202) 
289-4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 

Decided:  December  8, 1992. 


^The  line,  known  as  the  "Saugus  Main  Line,” 
consists  of: 

a.  A  40-foot  strip  on  the  west  side  of  the  right- 
of-way  from  Lancaster  (milepost  B-405.50)  to  south 
of  Palmdale  (milepost  B-414.72); 

b.  All  of  SP's  li^t-of-way  from  south  of  Palmdale 
(milepost  B-414.72)  to  north  of  Saugus  (milepost  B- 
44ass); 

c.  All  of  SP's  remaining  right-of-way  from  north 
of  Saugus  (milepost  B-448.S5)  to  north  of  Taylor 
Yard  (milepost  B-47S.21); 

d.  A  50-foot  right-of-way,  through  Taylor  Yard  on 
SP's  new  alignment  from  north  of  Taylor  Yard 
(milepost  B-478.21)  to  Bridge  Five  (milepost  B- 
481.10);  and 

e.  Sale  of  SP's  interest  in  the  bridge  from  East 
Bank  Junction  (milepost  B-481.9)  to  Mission  Tower 
(milepost  B-482.2)  across  LAUPT  Bridge  over  the 
Los  Angeles  River. 


By  the  C]ommission,  Ghairman  Philbin, 
Vice  Chairman  McDonald,  Commissioners 
Simmons  and  Phillips. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc  92-30366  Filed  12-14-92;  8:45  am) 
aajJNQ  CODE  7036-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pureuent 
to  the  FedersI  Wster  Pollution  Control 
Act  in  United  States  v.  Sepco 
Industries,  Inc. 

In  accordance  with  Department  of 
Justice  regulation,  28  CFR  50.7,  38  FR 
19029,  notice  is  hereby  given  that  a 
proposed  Consent  Deoee  in  United 
States  versus  Sepco  Industries,  Inc., 

Civil  Action  No.  86-0670,  was  lodged  in 
the  United  States  District  Court  for  the 
Eastern  District  of  New  York  on 
November  24, 1992.  The  proposed 
Consent  Decrm,  if  entered,  will  resolve 
the  liability  of  ^pco  Industries,  Inc., 
under  sections  307,  308,  and  309  of  the 
Federal  Water  Pollution  Control  Act 
(“Act”).  33  U.S.C.  1317, 1318, 1319,  for 
alleged  violations  of  the  pretreatment 
requirements  of  the  Act  at  Sepco 
Industries’  electroplating  facility  in 
Brooklyn,  New  York.  The  settlement 
reflected  in  the  proposed  Consent 
Decree  would  require  the  Defendant  to 
pay  a  civil  penalty  of  $25,000  and  to 
conduct  specified  tests  in  order  to 
ensure  compliance  with  the  Act’s 
pretreatment  requirements  in  the  future. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
finm  the  date  of  publication  of  this 
notice,  written  comments  relating  to  the 
proposed  Consent  Decree.  Comments 
should  be  addressed  to  the  Acting 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  United  States  Department  of 
Justice,  Washington.  DC  20530,  and 
should  refer  to  United  States  versus 
Sepco  Industries,  Inc.,  Department  of 
Justice  No.  90-5-1-1-2546. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  New  York,  One  Pierrepont  Plaza,  11th 
Floor,  Brooklyn,  New  York  11201;  at  the 
Region  11  office  of  the  United  States 
Environmental  Protection  Agency,  Jacob 
Javits  Federal  Building,  26  Federal 
Plaza,  New  York,  New  York  20005;  and 
at  the  Environmental  Enforcement 
Section  Docximent  Center.  601 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20004,  202-347-2072. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Document  Center,  Box  1097  at 


the  above  address.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$5.00  (25  cents  per  page  reproduction 
costs)  payable  to  Consent  Decree 
Library. 

Roger  Clegg. 

Acting  Assistant  Attorney  General, 
Environment  S'  Natural  Resources  Division. 
(FR  Doc.  92-30242  Filed  12-14-92;  8:45  am] 
BtUMO  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA>W-27.984] 

Homeo  Intemationai,  incorporated, 
Wllllaton,  NO;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  9. 1992  in 
response  to  a  worker  petition  which  was 
fil^  on  October  26, 1992  on  behalf  of 
workers  at  Homeo  Intemationai, 
Incorporated,  operating  out  of  Williston, 
North  Dakota. 

On  November  18, 1992,  the 
Department  of  Labor  amended  the 
determination  of  investigation  TA-W- 
27,571  assigned  to  Homeo  Intemationai, 
Incorporated,  Wilburton,  Oklahoma. 

'The  amended  determination,  a 
certification,  was  issued  to  include 
various  other  operating  locations  in  the 
state  of  North  Dakota  (TA-W-27,571B). 
This  amended  determination  covers  the 
workers  at  the  site  of  the  subject 
investigation.  Therefore,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  4th  day  of 
December  1992. 

Marvin  M.  Fooks, 

Director,  Office  ofTrade  Adjustment 
Assistance. 

[FR  Doc.  92-30368  Filed  12-14-92;  8:45  am] 
MUJNQ  CODE  4S10-80-M 


Determinations  Regarding  Eiigibiiity 
To  Appiy  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
November  1992. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 


Federal  Register  /  Vol.  57,  No.  241  /  Tuesday,  December  15,  1992  /  Notices 


59359 


of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers*  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA~W-27,816;  Lolly  Manufacturing 
Carp.,  New  York.  NY 
TA-W-27,817:  Lolly  Manufacturing 
Corp.,  Port  Leyden,  NY 
TA-W-27,818:  Lolly  Manufacturing 
Corp.,  Adams  NY 

TA-W-27.822:  Power  Conversion.  Inc., 
Elmwood  Park,  CA 
TA-W-27,621:  Central  Plastic  Co., 
Shawnee,  OK 

TA-W-27,686:  Corrugated  Paper  Corp., 
Westborou^,  MA 

TA-W-27.705;  Unocal  Corp.,  Energy 
Resources  Div.,  North  American  Div., 
Louisiana  Region,  Lafayette.  LA 
TA-W-27,839:  Om^  Wood  Ptoducts, 
Inc.,  Omak,  WA 

TA-W-27,808:  Specialty  Steel  Products, 
Pittsburgh,  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-27,868;  Spooner  Energy,  Inc., 
Jackson,  MS 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
imder  section  222  of  the  Trade  Act  of 
1974. 

TA-W-27,909;  Haverhill  Shoe  Co., 
Haverhill,  MA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-27,926;  Stabolloy,  Inc., 
Broussard,  LA 

The  workers’  firm  does  not  produce 
an  article  as  reqiiired  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-27,617  6-  TA-W-27.775:  Fujitsu 
Imaging  Systems,  Danbury,  CT  and 
Waltham,  MA 


The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-27,698;  The  Timken  Co.,  Canton, 
OH 

U.S.  imports  of  tapered  roller  bearings 
declined  absolutely  and  relative  to 
domestic  shipments  in  1991  compared 
to  1990  and  remained  essentially  the 
same  absolutely  in  the  twelve  month 
period  ending  in  July  1992  compared  to 
the  same  period  ending  in  July  1991. 
TA-W-27,913:  Intrasearch,  Inc., 
Englewood,  CO 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-27,801:  Spaulding  Composites 
Co.,  Inc.,  Tonawanda,  NY 
The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  ^les  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  suodivision  have 
not  contribute  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Affirmative  Determinations 

TA-W-27.820,  TA-W-27,830,  TA-W- 
27,831;  Mitchell  Ener^  Corp., 

Decator,  Alba  and  Bridgeport,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 

8. 1991. 

TA-W-27,908;  Center  Fashions,  Inc., 
DuPont,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 

9. 1991. 

TA-W-27,874:  Lor-Rog  Industries,  Inc., 
Joplin,  MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 

16. 1991. 

TA-W-27,810;  Hercules,  Inc.,  Radford, 
VA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  27, 
1991. 

TA-W-27.853  6-  TA-W-27,853A: 
Chevron  Oil  Field  Research,  LaHabra, 
CA  6-  in  The  State  of  Texas 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 

14. 1991. 

TA-W-27,804:  Anadrill  (A  Div  of 
Schlumberger  Technology  Corp), 
Headquartered  in  Sugarland,  TX  and 
Operating  at  the  Following  Various 
Lxations:  A,  Anchorage,  AK;  B, 


Bakersfield,  CA;  C,  Houma,  LA;  D, 
Lafayette,  LA;  E,  New  Orleans.  LA;  F, 
Hobbs,  NM;  G.  Williston,  ND;  H. 
Oklahoma  City,  OK;  I,  Alice,  TX;  f, 
Kilgore,  TX;  K,  Houston,  TX;  L, 

Odessa,  TX;  M,  Casper,  WY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  28, 
1991. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  November  1992.  Copies  of  these 
determinations  are  avdlable  for  in8p>ection  in 
room  C-4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington,  DC 
20210  during  normal  business  hours  or  will 
be  mailed  to  persons  to  write  to  the  above 
address. 

Dated:  December  8, 1992. 

Marvin  M.  Fooks, 

Director,  Officeof  Trade  Adjustment 
Assistance. 

[FR  Doc.  92-30367  Filed  12-14-92;  8:45  am] 
Biumo  cooe  ssiooa-ai 

Job  Training  Partnerahip  Act;  Indian 
and  Native  American  Granteea 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  availability  of  funds 
and  of  Solicitation  for  Grant 
Applications  (SGA). 

SUMMARY:  The  Employment  and 
Training  Administration,  U.S. 
Department  of  Labor,  announces  the 
intent  to  award  a  grant  on  a  competitive 
basis  to  develop  an  effective  approach  to 
communicating  directly  with  Indian  and 
Native  American  grantees  on  a  timely 
and  meaningful  basis;  and,  to  research 
and  identify  the  best  employment 
practices  found  among  thme  grantees. 
The  Indian  and  Native  American 
Program  is  funded  imder  the  Job 
Training  Partnership  Act  (JTPA),  title 
IV,  part  A,  section  401.  The  purpose  of 
the  Program  is  to  provide 
comprehensive  emplo3rment  and 
training  services  for  the  Indian  and 
Native  American  Mpulation; 

Only  Indian  ana  Native  American- 
owned  or  controlled  organizations  are 
eligible  for  this  award.  Indian  or  Native 
American-owned  or  controlled 
organizations  are  those  where 
ownership  or  members  of  the  governing 
body  is  at  least  51%  Indian  or  Native 
American. 

DATES:  The  applications  will  be 
available  December  30, 1992.  The 
requests  must  be  made  in  writing  to  the 
address  below.  Requests  via  telephone 
and/or  telefacsimile  (FAX)  will  not  be 
honored.  The  request  must  dte  SGA/ 
DAA  92-014  and  must  include  two  (2) 
self-addressed  labels.  Requests  will  be 
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honored  on  a  first  come,  first  served 
basis  imtil  the  supply  of  300  solicitation 
paduiges  is  exhausted.  The  closing  date 
for  receipt  of  proposals  will  be  Fe^ary 
16, 1993, 2  p.m.  Eastern  time.  Any 
application  not  received  at  the 
designated  place,  date,  and  time  of 
delivery  sp^fied  will  not  be 
considered. 

ADDRESSES:  Mail  your  request  to  obtain 
a  copy  of  the  Solicitation’s  for  Grant 
Application  (SGA)  to:  U.S.  Department 
of  Labor,  Employment  and  Training 
Administration,  Office  of  Grants  and 
Contract  Management,  Division  of 
Acquisition  and  Assistance,  200 
Constitution  Avenue,  NW.,  room  C- 
4305,  Washington,  DC  20210,  Attention: 
Brenda  Banks,  Reference  SGA/DAA  92- 
014.  In  order  to  receive  a  copy  of  the 
application  package,  your  request  must 
indude  a  certification  that  your 
organization  is  an  “Indian”  or  “Native- 
American  owned  or  controlled.” 
Requests  which  fail  to  submit  a 
Certification  Statement  will  not  be 
honored. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Banks,  Telephone:  (202)  219- 
8702  (This  is  not  a  toll  free  niunber). 
SUPPLEMENTARY  MFORMATION:  The 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  will  aw^  one  (1)  grant  at 
approximately  $150,000.  The  period  of 
performance  will  one  (1)  year  from  date 
of  execution  by  the  Government. 

Signed  at  Washington.  DC,  on  December  7, 
1992. 

Robert  D.  Parker, 

ETA  Grant  Officer. 

[FR  Doc.  92-30323  Filed  12-14-92;  8:45  am) 
BILUNa  CODE  4BiaaS-M 


Mine  Safety  and  Health  Adminietration 
Petitiona  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standaras  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Costain  Coal,  Inc. 

[Docket  No.  M-92-158-0 

Costain  Coal,  Inc.,  P.O.  Box  289, 
Sturgis,  Kentucky  42459  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.380(0(2)  (escapeways: 
bituminous  and  lignite  mines)  to  its 
Wheatcroft  Mine  O.D.  No.  15-13920) 
and  its  Bakw  Mine  (I.D.  No.  15-14492) 
both  located  in  Webster  County, 
Kentucky.  The  petitioner  proposes  to 
maintain  a  fire  extinguisher  on  board 
the  golf  cart  as  an  ahemate  to  using  the 


automatic  fire  suppression  system,  and 
would  not  permit  the  golf  cart  to  be  left 
imattended  in  the  primary  escapeway. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  Shadow  Coal  Co. 

[Docket  Na  M-92-159-C] 

Shadow  Coal  Company,  HC66,  Box 
494,  Artemus,  Kentudcy  40903  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.313  (methane  monitors)  to  its 
No.  1  Mine  a.D.  No.  15-16052)  located 
in  Knox  County,  Kentucky.  The 
petitioner  proposes  to  use  a  hand-held 
continuous-duty  methane  and  oxygen 
monitor  on  permissible  three-wheel 
tractors  with  drag  bottom  buckets. 

3.  Costain  Coal,  Inc. 

[Docket  No.  M-92-16D-C] 

Costain  Coal,  Inc.,  P.O.  Box  289, 
Sturgis,  KentucW  42459  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.507  (power  connection  points) 
to  its  No.  11  High  Wall  Mine  (I.D.  No. 
15-13920)  located  in  Webster  County, 
Kentucky.  The  petitioner  proposes  to 
use  a  nonpermissible  submersible  piunp 
in  a  borehole  in  a  sealed  area  of  the  11 
hi£^  wall  Second  Main  East 
approximately  11  crosscuts  from  the 
William  Station  elevator  landing.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
woiild  the  mandatory  standard. 

4.  Drummond  Company,  Inc. 

[Docket  No.  M-92-161-CI 

Drummond  Company,  Inc.,  P.O.  Box 
10246,  Birmingham,  Alabama  35203  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  Qocation 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Shoal  Qeek  Mine  (I.D.  No.  01- 
02901)  located  in  Jefierson  Cotmty, 
Alabama.  The  petitioner  proposes  to  use 
high-voltage  c^les  to  power  longwall 
equipment.  The  petitioner  asserts  that 
tlm  proposed  alternate  method  would 
proWde  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

5.  Consolidation  Coal  Go. 

[Docket  No.  M-92-162-C] 

Consolidation  Coal  Company,  1800 
Washington  Road,  Pittsburg, 
Pennsylvania  15241  has  filed  a  petition 
to  moffify  the  application  of  30  CFR 
75.304  (weekly  examinations  for 
hazardous  conditions)  to  its  AHnvii^t 
No.  1  Mine  (IJD.  No.  46-01452)  located 
in  Monongalia  County,  West  Virginia. 


Due  to  deteriorating  roof  conditions, 
certain  areas  of  the  mine  cannot  be  | 

safely  traveled.  The  petitioner  proposes  | 
to  establish  evaluation  points  to  monitor  \ 
the  quantity  and  quality  of  air  entering 
and  leaving  the  affected  area.  The  i 

petitioner  asserts  that  the  proposed  | 

alternate  method  would  provide  at  least  ( 
the  same  measure  of  protection  as  ~  ' 

would  the  mandatory  standard. 

6.  Costain  Coal,  Inc 

[Docket  No.  M-92-163-C] 

Costain  Coal,  Inc.,  P.O.  Box  289, 

Sturgis,  Kentucky  42459  has  filed  a 
petidon  to  modify  the  application  of  30 
CFR  75.360  (preshift  examinations)  to 
its  Pyro  No.  9  Wheatcroft  Mine  (I.D.  No. 
15-13920)  located  in  Webster  County, 
Kentucky.  Due  to  hazardous  conditions, 
the  petitioner  proposes  to  establish  a 
continuous  monitoring  station  to 
monitor  the  air  passing  through  the 
Main  North  Parallel  beginning  at  the 
Wheatcroft  intake  air  shaft  and  ending 
at  the  First  Submain  East.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

7.  Costain  Coal,  Inc. 

[Docket  No.  M-92-164-a 

Costain  Coal,  Inc.,  P.O.  Box  289, 

Sturgis,  Kentucky  42459  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.360  (pre^ft  examinations)  to 
its  Pyro  No.  9  Wheatcroft  Mine  (LD.  No. 
15-13920)  located  in  Welwter  County, 
Kentucky.  Due  to  hazardous  conditions, 
the  petitioner  proposes  to  establish  a 
continuous  monitoring  station  to 
monitor  the  air  passing  through  the 
intersection  of  the  First  Submain  North 
and  the  Fourth  Submain  East.  The 
petitioner  asserts  that  the  proposed 
alternate  method  woiild  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

8.  Coatain  Coal,  Inc. 

[Docket  No.  M-92-165-C1 

Costain  Coal,  Inc.,  P.O.  Box  289, 

Sturgis,  Kentucky  42459  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.364  (weekly  examination)  to  its 
Pyro  No.  9  VNffieatcrofl  Mine  (I.D.  No. 
15-13920)  located  in  Webster  County, 
Kentucky.  Due  to  hazardous  conditions, 
the  petitioner  proposes  to  establish  a 
continuous  monitoring  station  to 
monitor  the  air  passing  through  the  First 
North  Parallel.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 
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9.  Costain  Coal,  Inc. 

[Docket  No.  M-g2-166-Cl 

Costain  Coal,  Inc.,  P.O.  Box  289, 
Sturgis,  KentucW  42459  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.360  (preshift  examinations)  to 
its  Pyro  No.  9  Wheatcroft  Mine  (I.D.  No. 
15-13920)  located  in  Webster  County, 
Kentucky.  Due  to  hazardous  conditions, 
the  petitioner  proposes  to  establish  a 
continuous  monitoring  station  to 
monitor  the  air  passing  through  the 
William  Station  intake  air  shaft,  the  3rd 
East,  the  8th  Main  North  intake,  and  the 
9th  Maine  North  entries.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  a  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

10.  Costain  Coal,  Inc. 

[Docket  No.  M-92-167-C) 

Costain  Coal,  Inc.,  P.O.  Box  289, 
Stilus,  Kentucky  42459  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.364  (weekly  examination)  of  its 
Baker  Mine  (I.D.  No.  15-14492)  located 
in  Webster  County,  Kentucky.  Due  to 
hazardous  conditions,  the  petitioner 
proposes  to  establish  a  continuous 
monitoring  station  to  monitor  the  air 
passing  through  the  No.  11  Seam  Main 
North  Parallel.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

11.  Costain  Coal,  Inc. 

[Docket  No.  M-92-168-C1 

Costain  Coal,  Inc.,  P.O.  Box  289, 
Sturgis,  Kentucky  42459  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.364  (weeldy  examination)  to  its 
Baker  Mine  (I.D.  No.  15-14492)  located 
in  Webster  County,  Kentucky.  Due  to 
hazardous  conditions,  the  petitioner 
proposes  to  establish  a  continuous 
monitoring  station  to  monitor  the  air 
passing  through  the  No.  13  Seam  Main 
North  Parellel.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

12.  Helvetia  Coal  Co. 

[Docket  No.  M-92-169-C] 

Helvetia  Coal  Company,  Box  179, 
Indiana,  Pennsylvania  15701  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1405  (automatic  couplers)  to  its 
Lucerne  No.  6  Extension  Mine  (I.D.  No. 
36-07691)  located  in  Indiana  Coimty, 
Pennsylvania.  The  petitioner  proposes 
to  use  a  metal  detached  bar  on  each 
motor  and  mantrip  to  uncouple  haulage 
equipment  as  an  alternative  to  using  the 


machine  mounted  tmcoupling  device. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

13.  Mate  Creek  Development,  Inc. 

[Docket  No.  M-92-170-C1 

Mate  Creek  Development,  Inc.,  P.O. 
Box  138,  Sidney,  Kentucky  41564  has 
filed  a  petition  to  modify  &e 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  its  Mine  No.  2  (LD.  No.  15-10753) 
located  in  Pike  County,  Kentucky,  llie 
petitioner  requests  that  granted  petition 
for  modification  for  New  Era  Coal 
Company,  docket  number  M-88-247-C 
(now  Mate  Creek  Development,  Inc.)  be 
amended  to  establish  evaluation  points 
to  monitor  air  in  the  affected  area  of  the 
mine  with  return  air  instead  of  intake 
air.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  same  measure  of 
protection  as  would  the  mandatory 
standard. 

14.  Minton  Hickory  Coal  Co. 

[Docket  No.  M-92-171-C] 

Minton  Hickory  Coal  Company,  P.O. 
Box  922,  Barbourville,  Kentucky  40906 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.313  (methane 
monitors)  to  its  Mine  No.  6  (I.D.  No.  15- 
17317)  located  in  Knox  Coimty, 
Kentucky.  The  petitioner  proposes  to 
use  a  hand-held  deck-moimted 
continuous  methane  and  oxygen 
monitor  on  permissible  three-wheel 
tractors  with  drag  bottom  buckets. 

15.  Carey  Salt  Co. 

[Docket  No.  M-92-20-M1 

Carey  Salt  Company,  P.O.  Box  10, 
Lydia,  Louisiana  70569  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  57.22301  (atmospheric  monitoring 
systems)  to  its  Cote  Blanche  Salt  Mine 
(I.D.  No.  16-00358)  located  in  St.  Mary 
County,  Louisiana.  The  petitioner 
proposes  to  conduct  limited  mining 
operations  while  the  atmospheric 
monitoring  system  is  being  repaired 
using  specific  restrictions.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection.as 
would  the  mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 


All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  14, 1993.  Copies  of  these 
petitions  are  available  for  inspection  t 
that  address. 

Dated:  December  4, 1992. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations  and 
Variances. 

[FR  Doc.  92-30393  Filed  12-14-92;  8:45  am] 
HLUNO  cooe 


NATIONAL  FOUNDATION  OF  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection  Under 
0MB  Review 

AGENCY:  National  Endowment  for  the 
Humanities. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  January  14, 1993. 

ADDRESSES:  Send  comments  to  Ms. 

Susan  Daisey,  Assistant  Director,  Grants 
Office,  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue, 
NW.,  room  310,  Washington,  EXD  20506 
(202-606-8494)  and  Mr.  Steve 
Semenuk,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  Jackson  Place,  NW.,  room  3002, 
Washington,  DC  20503  (202-395-6880). 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Daisey,  Assistant  Director,  Grants 
Office,  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue, 
NW.,  room  310,  Washington,  DC  20506 
(202)  606-8494  fi-om  whom  copies  of 
forms  and  supporting  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  extensions,  or  reinstatements. 
Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  the  agency  form 
number,  if  applicable;  (3)  how  often  the 
form  must  be  filled  out;  (4)  who  will  be 
required  or  asked  to  report:  (5)  what  the 
form  will  be  used  for;  (6)  an  estimate  of 
the  number  of  responses;  (7)  the 
frequency  of  response;  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  (9)  an  estimate  of  the  total 
annual  reporting  and  recordkeeping 
burden.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 
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Category:  Revision 

Title:  NEH  Study  Grants  for  College 
and  University  Teachers. 

Form  Number:  NA. 

Frequency  of  Collection:  Annual. 

Respondents:  University  and  college 
faculty. 

Use:  The  application  instructions 
provide  direction  for  preparing  narrative 
and  budgetary  parts  of  applications  for 
grant  funds. 

Estimated  Number  of  Respondents: 
1,816. 

Frequency  of  Response:  Once. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  3.51  per 
respondent. 

Estimated  Total  Annual  Reporting 
and  Recordkeeping  Burden:  6,411.16 
hours. 

Thomas  S.  Kingston, 

Assistant  Chairman  for  Operations. 

IFR  Doc  92-30406  Filed  12-14-92;  8:45  ami 
BI(.UNa  CODE  7S96-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Juhn  F.  Kennedy  Assassination 
Records 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice  to  Federal  agencies. 


SUMMARY:  In  accordance  ivith  the 
President  John  F.  Ketmedy 
Assassination  Records  Collection  Act 
(Pub.  L.  102-526, 106  Stat.  3443)  and 
after  consultation  with  Government 
offices,  NARA  has  created  an 
identification  aid  system  and 
established  an  electronic  database  in 
which  to  store  information  on  each 
assassination  record  subject  to  review 
imder  the  act. 

Agencies  having  any  records  relating 
to  the  assassination  of  John  F.  Kennedy 
are  reminded  to  provide  agency  contact 
point  information  to  NARA  as  explained 
in  the  Federal  Register  notice  dated 
November  23, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ronan,  Access  Staff,  National 
Archives  and  Records  Administration, 
202-501-5380. 

Dated:  December  10. 1992. 

Don  W.  Wilson, 

Archivist  of  the  United  States. 

(FR  Doc.  92-30530  Filed  12-14-92;  8:45  am] 
BILUNO  CODE  7B1S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  iaauance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  proposed  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRG  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Draft  Regulatory  Guide  DG-1010, 
“Quality  Assurance  Program 
Requirements,”  is  the  proposed 
Revision  4  to  Regulatory  Guide  1.28. 

This  guide  is  being  developed  to 
describe  methods  acceptable  to  the  NRG 
staff  for  establishing  and  implementing 
the  required  quality  assurance  program 
for  the  design,  construction, 
modification,  and  decommissioning  of 
nuclear  power  plants. 

This  proposed  draft  regulatory  guide 
would  integrate  current  guidance  for 
complying  with  appendix  B,  “Quality 
Assurance  Criteria  for  Nuclear  Power 
Plants  and  Fuel  Reprocessing  Plants,”  to 
10  CFR  part  50,  “Domestic  Licensing  of 
Production  and  Utilization  Facilities.” 

In  appendix  B,  section  11,  “Quality 
Assurance  Program,”  states,  “The 
quality  assiirance  program  shall  provide 
control  over  activities  to  an  extent 
consistent  with  their  importance  to 
safety.”  In  an  effort  to  recognize  current 
interest  in  applying  risk-based 
techniques  to  the  regulatory  framework, 
the  NRC  staff  is  soliciting  comments  on 
how  risk-based  techniques  can  be 
applied  to  the  quality  assurance 
program  in  a  way  that  maintains  safety 
and  allows  a  gradation  in  the 
application  of  quality  assurance 
consistent  with  the  Importance  to  safety 
of  the  structures,  systems,  and 
components. 

The  NRC  staff  is  particularly 
interested  in  receiving  comments  on  the 
impact  of  basing  the  annual  evaluations 
on  activities  performed  during  the 
previous  12  months,  including  some 
type  of  direct  observation  of  the 
operation  of  the  suppliers’  quality 
assurance  programs  (see  Regulatory 
Position  3.2.2  of  the  ^de). 

The  staff  is  also  soliciting  comments 
on  whether  this  regulatory  guide  should 
be  expanded  to  cover  quality  assurance 
programs  in  nuclear  facilities  other  than 
power  reactors  and  fuel  reprocessing 
plants.  Because  of  the  general 


applicability  of  quality  assurance 
programs,  there  may  be  an  advantage  in 
using  a  single  regulatory  guide  to 
provide  imiform  guidance  on  quality 
assurance  programs  for  a  broad  range  of 
activities,  thereby  leading  to 
simplication  of  quality  assurance 
activities. 

Commenters  may  submit  comments  in 
an  electronic  format  in  addition  to  the 
paper  copy.  Comments  in  an  electronic 
format  should  be  IMB  PC  DOS 
compatible  3.5-  or  5.25-inch  double¬ 
sided,  double-density  diskettes.  Data 
files  should  be  provided  in  WordPerfect 
5.1.  ASCII  code,  or  IBM  revisable-form 
text  document  content  architecture. 

The  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  It  has  not  received  complete 
staff  review  and  does  not  represent  an 
official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data. 

Written  comments  may  be  submitted  to 
the  Regulatory  Publications  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.,  Washington, 
DC.  Comments  will  be  most  helpful  if 
received  by  Februeuy  8, 1993. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission’s  Public 
Document  Room,  2120  L  Street  NW.. 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Distribution  and  Mail 
Services  Section.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  U.S.C  552(a)) 

Dated  at  Rockville,  Maryland  this  24th  day 
of  November  1992. 
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For  the  Nuclear  Regulatory  Commission. 

Brian  W.  Sharon, 

Director,  Division  of  Systems  Research,  Office 
of  Nuclear  Regulatory  Research. 

[FR  Doc.  92-30417  Filed  12-14-02;  8:45  am] 
MUJNO  CODE  7690-ei-« 


[Docket  No.  50-388] 

Pennsylvania  Power  and  Liglit  Co.; 
Allegheny  Electric  Cooperative.  Inc.; 
Consideration  of  iseuanca  of 
Amendment  to  Facility  Operating 
Ucenee,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regiilatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
22  issued  to  Pennsylvania  Power  and 
Light  Company  and  Allegheny  Electric 
Cooperative,  Inc.  (the  licensees)  for 
operation  of  the  Susquehanna  Steam 
Electric  Station  (SSES),  Unit  2,  located 
in  Salem  Township,  Pennsylvania. 

The  amendment  would  revise  the 
Technical  Specifications  (TSs)  to 
authorize  operation  of  the  Reactor  Water 
Cleanup  (RWCU)  system  in  the  current 
fuel  cyde  (Cycle  6)  with  the  RWCU 
system  non-regenerative  heat  exchanger 
discharge  high  temperature  channel 
substituting  for  the  inoperable  ‘B’ 

RWCU  High  Flow  isolation  trip  channel. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  haz^s  consideration.  Under 
the  Commission’s  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
fadlity  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  acddent  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  acddent  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  si^ficant 
hazels  consideration,  which  is 
presented  below; 

No  Significant  Hazards  Consideration 

1.  This  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  RWCU  piping  is  carbon  steel 
and  is  therefore  resistant  to  IGSOC.  For  one 
operating  cyde,  the  probability  of  a  RWCU 


line  break  coincident  with  a  failure  to  isolate 
the  RWCU  containment  penetration  in  the 
section  of  pipbig  which  depends  on  it  for 
diversity  has  been  determined  to  be  very  low 
(1.1  E-6).  For  the  balance  of  the  RWCU 
piping,  operation  without  the  inoperable 
RWCU  high  flow  trip  channel  does  not 
Increase  the  probability  of  containment 
isolation  malfunction  as  analyzed  in  the 
Susquehanna  IPS  (Individual  Plant 
Examination).  With  regard  to  consequences, 
other  redundant  and  diverse  means  of  break 
detection  are  available,  and  have  been 
determined  to  be  adeqrute  to  cover  the  range 
of  potential  break  scenarios  evaluated  in  the 
FSAR  [Final  Safety  Analysis  Report],  For  the 
section  of  RWCU  piping  that  is  dependent  on 
high  flow  for  diversity,  the  combined 
protection  of  the  OPERABLE  ‘A’  channel,  the 
compeiuatory  actions,  and  the  Level  2 
isolation  vdll  ensure  that  the  consequences 
are  bounded  by  previous  FSAR  evaluations. 

A  specific  evaluation  concluded  that 
radiological  consequences  for  RWCU  pipe 
breaks  outside  of  containment  are  within  the 
bounds  of  the  FSAR  analysis  for  Main 
Staamline  Breaks  outside  of  containment. 

2.  This  request  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
Inoperability  of  an  isolation  channel  can  only 
affect  the  probability  or  consequences  of 
analyzed  events  (a  leak/break  with 
subsequent  failure  to  isolate).  It  cannot  create 
a  new  event. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
For  the  reasons  described  in  1  above,  the  ‘B’ 
high  flow  trip  charmel  can  be  inoperable  for 
one  cycle  of  operation.  Adequate  diversity  to 
operate  the  Susquehanna  units  has  been 
determined  to  exist  in  the  remaining 
OPERABLE  trip  charmels  and  those  charmels 
have  been  determined  to  cover  the  complete 
range  of  walyzed  break  scenarios  required. 
The  exception  is  the  section  of  piping  which 
depends  on  the  High  Flow  function  for 
diversity.  The  pro^bility  of  a  line  break  of 
this  piping  coincident  with  a  foilure  to 
isolate  has  been  found  to  be  sufficiently  low 
for  one  cycle.  Given  this  low  probability  and 
the  one  for  one  replacement  of  the  inoperable 
high  flow  channel  with  the  non-regenerative 
heat  exchanger  discharge  high  temperature 
charmel  which  effectively  provides  the  same 
leak  detection  capabilities,  an  acceptable 
level  of  RWCU  isolation  reliability  continues 
to  exist,  and  a  significant  reduction  in  safety 
margin  will  not  occur. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

^e  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  ^ys  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will 


not  normally  make  a  final  determination 
unless  it  receives  a  request  for  a  hearing 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Directives 
Review  Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  B^esda,  Ni^land, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  maybe  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  January  14, 1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  is  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings’’  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Osterhout  Free  Library,  Reference 
Department,  71  South  Franklin  Street, 
Wilkes-Barre,  Pennsylvania  18701.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board,  will  rule  on  the  request  an^or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Sidety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 

an  appropriate  order. _ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  ^all  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  me 
following  fectors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
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nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
efiert  of  any  order  which  may  be 
entered  in  ^e  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspectls)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 

Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  almve. 

Not  later  that  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
schedule  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  xmder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
reqiiirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  tne 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 


If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circiunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance,  llie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washinrton,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten 
(10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly 
so  inform  the  Commission  by  a  toll-f^ 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800) 
342-^700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  N1023  and  the  following 
message  addressed  to  Charles  L.  Miller, 
Director,  Project  Directorate  1-2, 
Division  of  Reactor  Projects — ^I/II: 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW., 


Washington,  DC  20037,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  30, 1992, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  Osterhout  Free  Library. 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  December  1992. 

For  the  Nuclear  Regulatory  Commission. 

Charles  L.  Miller, 

Director,  Project  Directorate  1-2,  Division  of 
Reactor  Projects — I/U,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  92-30418  Filed  12-14-92;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Self'Regulatory  Organizations; 
Applications  for  Uniisted  Trading 
Priviieges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

December  9, 1992. 

The  above  name  national  securities 
exchange  has  filed  applications  with  the 
Securities  emd  Exchange  Commission 
("Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

McDermott,  Inc. 

$2.20  Cum.  Conv.  Pfd.,  Ser.  A,  $1.00  Par 
Value  (File  No.  7-9768) 

MCNCorp.  (Holding  Co.) 

Common  Stock,  $1.00  Par  Value  (File  No. 
7-9769) 

Mellon  Bank  Corp. 

6.75%  Cum.  Conv.  Ser.  B  Pfd.,  $1.00  Par 
Value  (File  No.  7-9770) 

Mercury  Finance  Co. 

Common  Stock,  $1.00  Par  Value  (File  No. 
7-9771) 

Metropolitan  Edison  Co. 
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3.90%  Cum.  Pfd.  Ser.  C,  $100.00  Par  Value 
(File  No.  7-9772) 

Metropolitan  Edison  Co. 

8.12%  Cum.  Pfd.  Ser.  P,  $100.00  Par  Value 
(Pile  No.  7-9773) 

Metropolitan  Edison  Co. 

7.68%  Cum.  Pfd.  Ser.  G,  $100.00  Par  Value 
(File  No.  7-9774) 

Metropolitan  Edison  Co. 

8.32%  Cum.  Pfd.  Ser.  H.  $100.00  Par  Value 
(File  No.  7-9775) 

Metropolitan  Edison  Co. 

8.12%  Cum.  Pfd.  Ser.  I,  $100.00  Par  Value 
(File  No.  7-9776) 

Metropolitan  Edison  Co. 

8.32%  Cum.  Pfd.  Ser.  J.  $100.00  Par  Value 
(Rle  No.  7-9777) 

Metropolitan  Edison  Co. 

$2.00  Cum.  Conv.  Pfd.  A,  $.01  Par  Value 
(File  No.  7-9778) 

MFS  Multimarket  Total  Return  Trust 
Common  Stock,  No  Par  Value  (File  No.  7- 

9779) 

MGM  Grand,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9780) 

Mickelberry  Corp. 

Common  Stock,  $1.00  Par  Value  (File  No. 
7-9781) 

Morgan  (J.P.)  &  Co.,  Inc. 

Adj.  Rte.  Cum.  Pfd.,  Ser.  A  (File  No.  7- 

9782) 

Munienhanced  Fund,  Inc. 

Common  Stock,  $.10  Par  Value  (File  No.  7- 

9783) 

Myers,  (L.E.)  Co.  Group 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-9784) 

Navistar  International  Corp. 

*  Conv,  Jr.  Pfd.,  Ser.  D,  No  Par  Value  (File 
No.  7-9785) 

Navistar  International  Corp. 

$6.00  Cum.  Conv.  Pfd.,  Ser.  G,  $1.00  Par 
Value  (File  No.  7-9786) 

NBB  Bancorp,  Inc.  (Holding  Co.)  ^ 

Common  Stock,  $.10  Par  Value  (File  No.  7- 

9787) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
tlie  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  31, 1992, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-30326  Filed  12-14-^2;  8:45  am] 
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S«lf-Ragulatory  Organizations; 
Applications  for  Unllatad  Trading 
Privilagaa  and  of  Opporturtity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

December  9, 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Insteel  Industries,  Inc. 

Common  Stock,  No  Par  Value  (File  No.  7- 

9788) 

Healthsource,  Inc. 

Common  Stock,  $.10  Par  Value  (File  No.  7- 

9789) 

Caremark  International,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9790) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  31, 1992, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  ([Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-30328  Filed  12-14-92;  8:45  am] 
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[RelMsa  Na  34-31572;  File  No.  8R-OCO 
92-34] 

Self-Regulatory  Organizatlone;  The 
Ootione  Clearing  Corporation;  Notice 
of  Rling  of  a  Propoaed  Rule  Change 
Relating  to  the  Stock  Loan  Hedge 
Program 

December  7, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  E3cchange  Act  of  1934 
"Act”),*  notice  is  hereby  given  that  on 
October  23, 1992,  The  Options  Clearing 
Corporation  ("CXX”  or  "Commission”) 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission”)  the 
proposed  rule  change  as  described  in 
items  1,  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
permit  (XIC  to  operate  a  centralized 
facility  for  administering  stock  loan  and 
borrow  transactions  between  CXIC 
clearing  members  and  to  allow  certain 
of  the  stock  loan  and  borrow  positions 
resulting  from  such  transactions  to  serve 
as  hedges  against  stock  option  positions 
overlying  the  same  stocks. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

(XC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  those  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose  of  the  Proposed  Rule  Change 

(a)  General.  In  general,  the  purpose  of 
the  proposed  rule  change  is  to  amend 
OCX’s  By-Laws  and  Rules  to  permit 
OCC  to  operate  a  centralized  facility  for 
administering  stock  loan  and  borrow 
transactions  between  OCC  clearing 
members  and  to  allow  hedges  of  certain 
of  the  stock  loan  and  borrow  positions 


’  15  U.S.C.  78s(b)(l)  (1988). 
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resulting  from  such  transactions  against 
stock  option  positions  overlying  the 
same  stocks.  OCX’s  program  for 
performing  these  services  is  referred  to 
as  the  "Stock  Loan/Hedge  Program." 
Clearing  members  that  are  approved  to 
participate  in  the  program  are  referred 
to  as  "hedge  clearing  members."  A 
clearing  member  that  lends  stock 
through  the  Stock  Loan/Hedge  Program 
is  referred  to  as  a  "lending  clearing 
member,"  and  a  clearing  member  that 
borrows  stock  is  referred  to  as  a 
"borrowing  clearing  member."  Stocks 
that  are  eligible  for  the  program  are 
referred  to  as  "eligible  stocks.”  Only 
stocks  that  imderlie  stock  option 
contracts  issued  by  (XX  will  be  eligible 
for  the  Stock  Loan/Hedge  Program.* 

(b)  Initiation  of  a  Stock  Loan.  A  hedge 
clearing  member  that  has  shares  of  a 
stock  available  to  lend  will  identify 
another  hedge  clearing  member  that 
wishes  to  borrow  the  stock.  ((XHC  will 
have  no  role  in  matching  would-be 
lending  end  borrowing  clearing 
members,  but  it  is  conceivable  if  the 
Stock  Loan/Hedge  Program  is  successful 
that  the  program  might  at  some  time  in 
the  future  be  expanded  to  give  (XX  a 
role  in  this  process.)  The  two  clearing 
members  will  agree  on  the  amount  of 
stock  to  be  borrowed,  the  fee  to  be  paid 
by  the  borrowing  clearing  member  to  the 
lending  clearing  member  (this  fee  will 
be  paid  separately,  and  (XX  will  have 
no  responsibility  for  it),  and  the  value 
of  the  collateral  to  be  initially  paid  by 
the  borrowing  clearing  member  to  CXC 
and  by  (XX  to  the  lending  clearing 
memlrar.  Regulation  T  of  the  Board  of 
(^vemors  of  the  Federal  Reserve 
System  specifies  that  the  value  of  the 
collateral  for  a  stock  loan  cannot  be  less 
than  100%  of  the  market  value  of  the 
stock  at  the  close  on  the  preceding  day, 
and  (XX’s  proposed  rules  reflect  this 
requirement.  Initially,  (XX  will  require 
that  collateral  be  all  cash,  but  this 
requirement  may  be  changed  to  allow 
other  types  of  collateral  permitted  by 
Regulation  T  as  (XC  develops 
experience  with  the  program. 

After  the  two  clearing  members  have 
agreed  to  the  terms  of  the  transaction, 
the  lending  clearing  member,  prior  to  a 
time  established  by  CXX,  will  transfer 
the  stock  hy  book-entry  *  to  CXC’s 
accoimt  at  a  "correspondent 


*  In  order  for  a  stock  to  qualify  as  an  eligible 
stock,  the  stock  must  also  be  eligible  for  deposit  at 
the  “correspondent  depository"  (as  defined  in  the 
text  below),  and  OOC  must  not  have  made  a 
determination,  pursuant  to  proposed  paragraph  2(c) 
of  Article  XXI  of  its  By-Laws,  to  terminate  all 
outstanding  stock  loans  relating  to  the  security. 

>  All  transfers  in  the  Stock  Loan/Hedge  Program 
will  be  by  book-entry. 


depository.”^  Midwest  Securities  Trust 
(Dompany  ("MSTC”)  will  act  as  the 
initid  correspondent  depository,  but 
(XX  is  prepared  to  establish 
correspondent  relationships  with  other 
depositories  if  circumstances  warrant. 
The  transfer  will  be  made  pursuant  to 
instructions  identifying  the  borrowing 
clearing  member  and  specifying  the 
collateral  to  be  received  by  the  lending 
clearing  member.  Upon  receiving  notice 
from  the  correspondent  depository  of  its 
receipt  of  the  stock,  CXC  will  direct  the 
depository  to  re-deliver  the  stock  to  the 
borrowing  clearing  member  against 
payment  of  the  required  collateral 
amount 

Money  settlement  with  respect  to  the 
initiation  of  stock  loans  will  also  take 
place  through  the  correspondent 
depository’s  facilities.  OCC’s  right  to 
receive  cash  from  the  borrowing 
clearing  member  will  net  against  its 
obligation  to  pay  cash  to  the  lending 
clearing  member.  If  the  borrowing 
clearing  member  fails  to  make  money 
settlement  with  the  correspondent 
depository  for  the  day  on  which  the 
stock  transfers  take  place,  the 
correspondent  depository  will  reverse 
the  transfers.®  If  the  borrowing  clearing 
member  makes  money  settlement  with 
the  correspondent  depository  each 
transfer  will  constitute  under  the  rules 
of  the  correspondent  depository  "an 
entry  on  the  books”  of  the 
correspondent  depository  (i.e.,  the 
transaction  will  become  final).® 

(XC’s  rules  will  define  the  term 
"stock  loan"  as  a  "matched  pair  of 
securities  contracts  for  the  loan  of 
eligible  stock  made  through  the  Stock 
Loan/Hedge  Program,  with  one  such 
securities  contract  being  between  the 
lending  clearing  member  and  the 
Corporation  as  borrower  and  the  second 
such  secruities  contract  being  between 
the  Corporation  as  lender  and  the 
borrowing  clearing  member.”  ^  (XC’s 


*  A  “correspondent  depository"  is  a  securities 
depository  at  which  CXX  has  an  account  for 
processing  Stock  Loan/Hedge  Program  activity. 

*  See,  e.g.,  MSTC  Article  III,  Rule  1,  particularly 
Section  2  ("Right  to  Reverse  Book-Entfy 
Movements"). 

*See,  e.g.,  MSTC  Article  m.  Rule  1,  Section  2. 

^  Proposed  paragraph  1(S)(9)  of  Article  I  of  CXX's 
By-Laws.  The  term  “securities  contract"  is  used  in 
the  dehnition  of  “stock  loan,"  among  other  reasons, 
to  make  clear  that  the  contracts  between  (XX  and 
a  lending  clearing  member  and  between  (XX  and 
a  borrowing  clearing  member  are  each  a  securities 
contract  for  purposes  of  the  Bankruptcy  (fode. 
(Under  section  741(7)  of  the  Bankruptcy  0>da,  11 
U.S.C  741(7),  a  securities  contract  means  a  contract 
for  the  loan  of  a  security.)  CXX’s  ability  to  make  the 
Stock  Loan/Hedge  Program  available  in  the  manner 
described  in  the  proposed  rule  change  is  contingent 
upon  the  applicshility  to  stock  loans  of  the  spe(^ 
provisions  of  the  Bankruptcy  Code  that  protect  the 
closeout  activities  of  securities  clearing  agencies 
from  attack  by  the  trustee  for  a  bankrupt  dealing 


rules  will  provide  that  (XX  will  be 
deemed  to  have  "atxepted"  a  stock  loan 
and  to  have  become  a  party  to  the  stock 
loan  at  the  time  that  "a  transfer  of  the 
eligible  stock  that  is  the  subject  of  sucii 
stci^  loan  from  the  (Corporation  to  the 
borrowing  clearing  member  constitutes 
a  final  entry  on  the  books  of  the 
correspondent  depository”  ®  (i.e.,  when 
the  borrowing  clearing  member  has 
completed  money  settlement  with  the 
correspondent  depository).  OCC’s  rules 
will  further  provide  that  commencing  at 
the  time  that  (XC  is  deemed  to  have 
accepted  a  stock  loan  "the  role  of  the 
(Corporation  in  respect  of  the  stock  loan 
shall  be  that  of  a  principal,  and  the 
(Corporation  shall  have  the  position  of 
borrower  to  the  lending  clearing 
member  and  lender  to  the  borrowing 
clearing  member"  and  that  thereafter  the 
rights  and  obligations  of  the  two 
clearing  members  shall  be  against  (XC.® 
The  position  of  a  lending  clearing 
member  in  respect  of  a  stock  loan  is 
referred  to  as  a  "stock  loan  position" 
and  the  position  of  a  borrowing  clearing 
member  in  respect  of  a  stock  loan  is 
referred  to  as  a  "stock  borrow  position.” 
OCC’s  proposed  rules  require  that  stock 
loan  positions  held  for  the  acxoimt  of  a 
customer  (f.e.,  one  other  than  a  market- 
maker  or  specialist)  be  carried  in  the 
lending  clearing  member’s  customers’ 
account,  and  permit  stock  loan  positions 
held  for  the  account  of  a  market-maker 
or  a  specialist  to  be  carried  in  the 
lending  clearing  member’s  customers’ 
account.'®  (XC’s  proposed  rules  also 
require  that  stock  loan  positions  held  for 
the  account  of  a  non-customer  be 
carried  in  a  firm  account."  Accordingly, 
clearing  members  participating  in  the 
Stock  Loan/Hedge  Program  will  comply 
with  paragraph  (a)(2)  of  Commission 
Rules  8c-l  and  15c2-l  because  (XX’s 
By-Laws  and  Rules  will  prohibit  the 
commingling  of  securities  carried  for  the 
acxount  of  customers  with  securities 


member.  The  proposed  definition  of  the  term  stock 
loan  is  intended  to  make  clear  that  the  Stock  Loan/ 
Hedge  Program  is  within  the  purview  of  these 
special  provisions. 

*  Proposed  paragraph  2(b)  of  Article  XXI  of  (XX's 
By-Laws. 

*  Proposed  paragraph  2(a)  of  Article  XXI  of  CXX's 
By-Laws. 

*°Pro{K>sed  paragraph  5(c)  of  Article  XXI  of 
CXX’s  By-Laws.  (XX’s  definition  of  the  term 
“customer"  is  set  out  at  paragraph  1(C)(16)  of 
Article  I  of  its  By-Laws.  The  definition  pa^lels  the 
definition  of  the  term  in  Commission  Rules  8c-l 
and  15C2-1  (17  CFR  240.8C-1  and  17  (3=11 
240.15C2-1,  respectively). 

"Proposed  paragraph  5(e)  of  Article  XXI  of 
CXX’s  By-Laws.  CXX's  definition  of  the  term  “non¬ 
customer"  is  set  out  in  paragraph  l(NKl)  of  Article 
I  of  its  By-Laws.  The  definition  includes  the 
clearing  member  itself  and  all  other  persons  that  are 
excluded  from  the  definition  of  “customer”  in 
commission  Rules  dc-1  and  15c2-l. 
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carried  for  the  accoimt  of  non¬ 
customers. 

OCC's  proposed  rules  require  each 
lending  clearing  member  to  instruct 
CXX  as  to  the  account  in  which  the 
stock  loan  position  resulting  from  a 
stock  loan  is  to  be  maintained  and 
require  each  borrowing  clearing  member 
to  instruct  OCC  as  to  the  accoimt  in 
which  the  stock  borrow  position 
resulting  from  a  stock  loan  is  to  be 
auried.^*  CXXD’s  proposed  rules  permit 
any  lending  clearing  member  or 
borrowing  clearing  member  to  submit 
“standing  instructions”  to  the  effect  that 
all  of  the  clearing  member’s  stock  loan 
positions  or  stock  borrow  positions,  as 
applicable,  are  to  be  carri^  in  a 
specified  accoimt  except  as  the  clearing 
member  may  otherwise  specify  with 
respect  to  particular  stock  loan  positions 
or  stock  borrow  positions,  as 
applicable.*®  Proposed  paragraph  5(b)  of 
Article  XXI  of  (XIC’s  By-Laws  states  that 
an  instruction,  including  a  standing 
instruction,  from  a  lending  clearing 
member  to  OCC  identifying  a  customers’ 
accoimt  or  a  market-maker’s  or 
specialist’s  account  as  the  account  in 
which  a  stock  loan  position  is  to  be 
carried  shall  constitute  a  written  notice 
pursuant  to  paragraph  (f)  of  Commission 
Rules  8c-l  and  15c2-l  that  the  loaned 
stock  to  which  the  stock  loan  position 
relates  is  carried  for  the  account  of  a 
customer  and  that  the  hypothecation  of 
such  loaned  stock  to  OCC  does  not 
contravene  any  provision  of  either  such 
Rule.  This  provision  is  intended  to  put 
clearing  members  on  notice  with  respect 
to  the  notice  and  certification 
requirements  of  paragraph  (f)  of 
Commission  Rules  8c-l  and  15c2-l  as 
these  requirements  apply  to  the  Stock 
Loan/Hedge  Program  and  to  permit 
clearing  members  to  satisfy  these 
retirements  in  an  efficient  manner.** 
The  language  of  OCC’s  market- 
maker’s  (specialist’s)  account  agreement 
currently  does  not  accommodate  stock 
loans.  Accordingly,  OCC’s  proposed 
rules  specify  that  stock  locm  and  borrow 
positions  may  not  be  maintained  in  a 
master-maker’s  or  specialist’s  account 
unless  the  iharket-maker  or  specialist 


'^Proposed  Rule  2201(d). 

Proposed  paragraph  5(f)  of  Article  XXI  of  CXX^'s 
By-Laws.  Paragraph  5(f)  expressly  states  that  any 
stock  loan  posidon  or  stock  borrow  posidon  that  is 
carried  in  an  account  pursuant  to  a  standing 
instruction  shall  nonetheless  comply  with  eJl 
applicable  provisions  of  CXX's  By-Laws  and  Rules. 

Proposed  paragraph  5(b)  of  Article  XXI  of 
OCC’s  By-Laws  also  requires  each  lending  clearing 
member  to  represent,  with  respect  to  each  stock 
loan  position  that  is  to  be  carried  in  a  customers’ 
account  or  a  market-maker’s  or  specialist’s  account, 
that  the  loaned  stock  to  which  the  stock  loan 
position  relates  is  not  a  “fully  paid  security’’  or  an 
"excess  margin  security"  wdAin  the  meaning  of 
Commission  Rule  15c3-3. 


has  entered  into  a  market-maker’s 
(specialist’s)  account  agreement  that 
authorizes  stock  loan  and  borrow 
positions  to  be  maintained  in  the 
accoimt,  or  in  the  case  of  a  combined 
market-makers’  or  specialists’  account 
unless  each  market-maker  or  specialist 
that  is  a  participant  in  the  account  has 
entered  into  a  market-maker’s 
(specialist’s)  account  agreements  that 
authorizes  stock  loan  and  borrow 
positions  to  be  maintained  in  the 
account.*®  CXX  is  planning  to  submit 
revised  versions  of  the  various  forms  of 
market-maker’s  (specialist’s)  account 
agreement  to  the  Commission  in  a 
separate  proposed  rule  change  in  the 
near  future.  In  addition  to  authorizing 
stock  loan  and  borrow  positions  to  be 
maintained  in  market-maker’s  or 
specialist’s  accounts,  the  revised 
versions  will  contain  a  variety  of  other 
updating  changes. 

(c)  Margin  treatment.  Stock  loan 
positions  and  stock  borrow  positions 
will  both  bo  subject  to  two  types  of 
margin.  First,  lending  clearing  members 
and  borrowing  clearing  mem^rs  will  be 
required  to  pay  or  entitled  to  receive 
daily  mark-to-market  payments.  'These 
payments  will  cause  the  collateral  value 
held  by  the  lending  clearing  members  to 
be  adjusted  daily  so  that  the  collateral 
value  is  always  equal  to  the  closing 
market  price  for  the  loaned  stock  on  the 

^  Second,  lending  clearing  members 
and  borrowing  clearing  members  will 
both  be  requi^  to  deposit  margin  with 
(XC  to  cover  OCX’s  risk  that  the  market 
will  move  against  a  stock  loan  position 
or  a  stock  borrow  position  during  a  day 
and  that  the  clearing  member  carrying 
the  position  will  fail  before  making  the 
required  mark-to-market  payment  on  the 
next  business  day.  The  margin  required 
to  be  deposited  with  CXX  in  resp^  to 
stock  loan  positions  and  stock  borrow 
positions  in  analogous  to  additional 
margin  on  short  stock  option  positions, 
and  it  is  referred  to  in  C)CC’s  proposed 
rules  and  hereinafter  as  “additional 
margin.” 

OCC  will  compute  additional  margin 
in  respect  of  stock  loan  and  borrow 
positions  as  follows.*'  Stock  loan  and 
borrow  positions  vrill  be  treated  as  being 
in  the  same  “class  group”  as  stock 
options  overlying  thosame  eligible 
stock.  Stock  loan  and  borrow  positions 
in  each  account  relating  to  an  eligible 
stock  will  be  summed  to  produce  a  net 
loan  or  net  borrow  position  for  the 


Propoced  Interpretation  .01  to  Section  5  of 
Article  XXI  of  OCXI’s  By-Laws. 

'*Mari:-to-maxket  payments  are  described  in 
proposed  OCX2  Rule  2203. 

Additional  margin  for  stock  loan  and  borrow 
positions  is  describe  in  revised  OCC  Rule  601. 


account.  Additional  margin  will  be 
determined  on  a  combined  basis  on  the 
net  stock  loan  or  borrow  position  and 
any  stock  options  in  the  same  class 
group  in  the  account.  Additional  margin 
will  be  determined  on  the  remaining 
stock  loan  and  borrow  positions  in  tne 
account  on  a  “gross”  basis  by  (1) 
multiplying  the  applicable  mar^ 
interval  times  the  number  of  shares  in 
the  remaining  gross  stock  loan  position 
times  the  prior  trading  day’s  closing 
price  (“marketing  price”),  (2) 
multiplying  the  applicable  margin 
interval  times  the  number  of  shares  in 
the  remaining  gross  stock  loan  position 
times  the  prior  trading  day’s  closing 
price  (“marking  price”),  (2)  multiplying 
the  applicable  margin  interval  times  the 
numl^r  of  shares  in  the  remaining  gross 
stock  borrow  position  times  the 
marketing  price,  and  (3)  summing  the 
two  resulting  margin  requirements 
together.  The  additional  margin 
requirement  on  the  ^ss  sto^  loan  and 
borrow  positions  will  then  be  added  to 
the  combined  additional  margin 
requirement  for  the  stock  option 
positions  and  the  net  stock  loan  or 
borrow  position  to  determine  the  total 
additional  margin  requirement  for  the 
class  ^up.** 

If  a  nedge  clearing  member  is  carrying 
no  long  or  short  options  positions  in  a 
class  group  in  an  account  in  which  the 
clearing  member  is  carrying  any  stock 
loan  position  or  stock  borrow  position, 
CXX’s  margin  system  will  assign  a 
“margin  interval”*®  for  five  percent  to 
the  stock  underlying  the  sto^  loan  and 
borrow  position  in  the  account.  If  the 
clearing  member  is  carrying  any  long  or 
short  options  in  the  same  class  group  in 
its  account,  OCX’s  margin  system  will 
assign  the  same  margin  interval  to  the 
stoc^  underlying  the  stock  loan  and 
borrow  positions  in  the  account  that 
CXX  uses  in  respect  of  that  stock  as  the 
underlying  security  for  options 
positions.®® 

CXX  will  first  collect  additional 
margin  with  respect  to  a  stock  loan  from 
the  lending  clearing  member  and  the 
borrowing  clearing  member  on  the 
morning  of  the  first  business  day  after 
the  sto(^  loan  is  initiated.  'This  means 


**  Stock  loan  and  borrow  positions  will  also  ba 
taken  into  account  in  calculating  the  alternative 
"minimum  additional  margin  requirement’’ 
described  in  OCC  Rule  601(cKlXCK6)  in  parallel  to 
the  way  in  udiich  they  will  be  taken  into  account 
in  calcWting  the  ordinary  additional  margin 
requirement 

'*'rhe  margin  interval  is  the  maximum  daily 
change  in  the  mariting  price  of  the  underlying 
security,  upwards  or  downvrards,  assumed  by  OCC 
for  purposes  of  calculating  additional  margin. 

^Proposed  Interpretation  .06  to  OCC  Rule  631 
sets  out  the  treatment  of  the  margin  Interval  for 
stock  loan  and  borrow  positions. 
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that  (XX3  will  have  no  margin  on 
deposit  if  a  lending  clearing  member  or 
a  borrowing  clearing  membw  defaults 
after  a  stock  loan  becomes  final  but 
before  margin  is  collected  on  the  next 
business  day.  CXX  has  concluded  that 
the  other  elements  of  its  protection  and 
back-up  systems,  partimuerly  its 
surveiliuice  systems  oad  its  recourse  to 
the  clearing  fund  deposits  of  clearing 
members,  ^ould  be  adequate  to  protect 
it  against  this  risk. 

(a)  Termination  of  stock  loans,  A 
st(^  loan  will  be  terminable  by  either 
the  borrowing  clearing  member  or  the 
lending  clearing  member.  The 
borrowing  clearing  member  will  be  able 
to  terminate  a  ston  loan  by  delivering 
the  loaned  stock  to  OCC*s  account  at  a 
correspondent  depository  with 
instructions  identifying  the  lending 
clearing  member  to  which  the  stock  is 
to  be  r^lelivered.  Upon  receiving  notice 
of  the  delivery.  OOC  will  instruct  the 
correspondent  depository  to  redeliver 
the  loaned  stock  to  the  lading  clearing 
member  against  payment  by  the  lending 
clearing  member  of  the  then  current 
value  of  the  collateral,  which  will  be 
equal  to  the  preceding  trading  day’s 
closing  value  for  the  stock.  A  lending 
clearing  member  will  be  required  to  give 
notice  ^  termination  to  OCC  five 
business  days  in  advance  of  the  day  on 
which  it  wi^es  the  termination  to  be 
settled,  in  order  to  give  the  borrowing 
clearing  member  time  to  obtain  the 
stock  that  it  will  be  required  to  deliver. 
OCC  will  notify  the  borrowing  clearing 
member  of  the  termination  on  the  day 
that  it  receives  the  notice  from  the 
lending  clearing  member.  Commencing 
at  a  time  specified  by  OCC  on  the  day 
appointed  for  settlement,  the  lending 
clearing  member  will  have  the  right  to 
buy  in  the  loaned  stock  if  the  borrowing 
clearing  member  has  frdled  to  make 
delivery  prior  to  that  time.  OCC  will 
continue  to  require  the  parties  to  a  stock 
loan  to  make  and  receive  market-to- 
market  payments  and  will  continue  to 
require  additional  margin  with  respect 
to  both  the  stock  loan  position  and  the 
stock  borrow  position,  until  the  stock 
loan  is  actually  terminated. 

(e)  Close-out  of  stock  loans.  If  OCC 
suspends  a  hedge  clearing  member, 
commencing  at  the  time  of  the 
suspension  OCC  will  not  accept  any 
new  stock  loon  transactions  to  which 
the  suspended  clearing  membec  is  a 
party.^*  OCC  also  will  assess  die  open 
stock  loan  and  borrow  positions  of  the 
suspended  clearing  member  and  close 
them  out  Cby  o&et  if  approfmate)  or 
keep  them  open  (and  establish 
additional  hedges  for  them  if 


Proposed  OCC  Rule  Z209(al. 


appropriate)  as  appears  to  be 
appropriate  in  the  circumstances.*^  In 
generm,  OCC’s  proposed  rules  relating 
to  open  stock  loan  and  borrow  positions 
of  a  suspended  clearing  member  are 
designed  to  make  the  set  of  possible 
actions  that  are  currently  available  to 
OCC  in  respect  of  open  options 
positions  also  available  to  OCC  in 
respect  of  stock  loan  uid  borrow 
positions. 

With  respect  to  stock  loans  that  are  in 
the  process  of  being  terminated  ^  the 
time  that  the  clearing  member  is 
suspended.  OCC  will  direct  the  non- 
suspended  clearing  member  to  buy  in  or 
sell  out  the  loaned  stock  for  the  accoimt 
of  OCC  imless  OCC  concludes  that  the 
buy  in  or  sell  out  may  be  deferred 
because  arrangements  adequate  to 
protect  OCC  and  the  non-suspended 
clearing  members  have  been  made.** 

(f)  clearing  fund  provisions.  Article 
VII  of  OCC’s  By-Laws  and  OCC  Rule 
1001  will  be  amended  to  make  clear  that 
the  stock  clearing  fund  will  be  available 
to  make  good  losses  suffered  by  OCC  as 
a  result  of  the  Stock  Loan/Hed^e 
Program  and  to  make  clear  that  for 
purposes  of  clearing  fund  deposit 
reqiiirements  of  he^e  clearing 
members,  the  "average  daily  aggregate 
margin  requirement’’  is  the  aggregate 
margin  for  the  stock  option  product 
group,  which  includes  stock  loan 
positions.  OCC  Rule  1001  also  will  be 
amended  to  specify  that  open  stock  loan 
obligations  oi  clearing  members  will  be 
taken  into  account  in  calculating  their 
respective  stock  clecuring  funding 
obligations.  This  will  be  done 
essentially  by  determining  the  total 
number  of  shares  of  stock  uiulerlying 
each  stock  loan  positirai  and  each  stock 
borrow  position  and  dividing  each  such 
number  by  the  unit  of  trading  applicable 
to  options  contracts  overlying  that  same 
stock  to  arrive  at  "options  contract 
equivalent’’  numb^  that  can  be  used 
for  clearing  fund  calculation  purposes. 

(g)  OCC  authority  to  terminate  stock 
loans.  Proposed  new  paragraph  2(c)  of 
article  XXI  of  OCC’s  By-Laws  gives  OCC 
the  authority  to  terminate  the 
outstanding  stock  loans  relating  to  one 
or  more  particular  eligible  stocks  upon 
determination  that  circumstances 
warrant  such  action.  OCC  anticipates 
that  this  authority  would  rarely,  if  ever, 
be  needed.  However,  OCC  believes  that 
it  should  have  diis  authority,  in  part 
because  stock  loans,  unlike  options,  will 
have  an  indefinite  duration,  and  in  the 
absence  of  this  authority,  OCC  would  be 
vmable  to  be  certain  as  to  when  the 
Stock  Loan/Hedge  Program  could  be 


^^PropOMd  OCC  RuIm  22098(b],  (c).  and  (d). 
Proposed  OO:  Rule  2210. 


terminated  if  OCC  simply  stopped 
accepting  new  stock  loans. 

2.  Statutory  Basis  for  the  Proposed  Rule 
Change 

'The  proposed  changes  to  OCC's  By- 
Laws  ai^  Rules  are  consistent  with  the 
purposes  and  requirements  of  section 
17A  of  the  Act  b^use,  as  compared  to 
the  current  environment  in  which  stock 
loan  and  borrow  transactions  are 
effected  without  a  centralized  facility 
acting  as  a  principal,  the  proposed 
changes  provide  for  the  prompt  and 
accurate  clearance  and  settlement  of 
stock  loans  with  enhanced  safeguarding 
of  securities  and  funds  related  thereto, 
and  for  reduced  exposure  to 
counterparty  default.  The  proposed 
changes  accomplish  this  by  applying 
procedures  and  protections  to  stock 
loans  that  have  been  developed  by  0(X 
in  the  clearance  and  settlement  of 
options  and  that  have  been 
demonstrated  to  be  efficient,  effective, 
and  safe  in  that  context. 

B.  Self -Regulatory  Organization'^s 
Statement  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  by  OCC 
with  respect  to  the  proposed  rule 
change,  and  none  have  been  received  by 
OCC. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  toe  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
long«^  period  of  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will; 

(A)  By  order  approve  sudh  proposed 
rule  change  c»’ 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argummits  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
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Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  horn  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-CXX3-92-34  and 
should  be  submitted  by  January  6, 1993. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-30330  Filed  12-14-92;  8:45  am) 
BILLWO  cooe  S010-01-«l 


Self'Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 


December  9, 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereimder 
for  imlisted  trading  privileges  in  the 
following  securities: 

Western  Gas  Resources,  Inc. 

2.28  Cum.  Pfd.  Stock,  $.10  Par  Value  (File 
No.  7-9758) 

Pratt  Hotel  Corporation 
Common  Sto^,  “When  Issued”,  $.01  Par 
Value  (File  No.  7-9759) 

Caremark  International,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
9760) 

SPl  Holding,  Inc. 

Qass  B  Common  Stock,  “When  Issued”, 
$.01  Par  Value  (File  No.  7-9761) 
Healthsource,  Inc. 

Common  Stock,  $.10  Par  Value  (File  No.  7- 

9762) 

Interdigital  Commimications  Corporation 
Common  Stock,  $.01  Par  Value  (file  No.  7- 

9763) 

Insteel  Industries,  Inc. 

Common  Stock,  No  Par  Value  (File  No.  7- 

9764) 

Capstead  Mortgage  Corporation 


$.126  Cum.  Conv.  Pfd  Stock  Series  B,  $.10 
Par  Value  (File  No.  7-9765) 

Taubman  Centers,  Inc. 

Common  Stock,  $0.01  Par  Value  (File  No. 
7-9766) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  31, 1992, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-30329  Filed  12-14-92;  8:45  am] 
BHJJNa  CODE  SOKHM-M 

[FM.  No.  iC-19149;  812-7933] 

Crestfunds,  Inc.,  et  ai.;  Notice  of 
Application 

December  8, 1992. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC”). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act”). 

APPLICANTS:  Crestfunds,  Inc.  (formerly 
Bayshore  Funds,  Inc.)  (the  "F\md”), 
Capitoline  Investment  Services 
Incorporated  (the  “Investment 
Adviser”),  and  Fidelity  Distributors 
Corporation  (the  “Distributor”). 
RELEVANT  ACT  SECTIONS:  Conditional 
order  requested  under  section  6(c)  of  the 
Act  for  an  exemption  from  sections 
18(f),  18(g),  and  18(i). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  under  section 
6(c)  that  would  permit  the  Fimd  to  issue 
separate  classes  of  shares  representing 
interests  in  the  same  portfolio  of 
securities. 

FILING  DATE:  The  application  was  filed 
on  June  3, 1992,  and  amended  on 
September  18, 1992  and  November  23, 
1992.  By  supplemental  letter  dated 


December  7, 1992,  counsel,  on  behalf  of 
applicants,  agreed  to  file  a  further 
amendment  during  the  notice  period  to 
make  certain  technical  changes.  This 
notice  reflects  the  changes  to  be  made 
to  the  application  by  such  further 
amendment. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ffie  SEC  by  5:30  p.m.  on 
January  4, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549.  The 
Fund  and  the  Distributor,  82  Devonshire 
Street,  Boston,  Massachusetts  02109;  the 
Investment  Adviser,  1919  East  Main 
Street,  Richmond,  Virginia  23219. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  V.  O’Hanlon,  Staff  Attorney,  at 
(202)  272-3922,  or  Elizabeth  G. 
Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management).  ^ 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants  -  Representations 

1.  The  Fund  is  an  open-end 
management  investment  company 
registered  imder  the  Act.  The  fund 
currently  consists  of  ten  series  of  shares. 
The  series  represent  interests  in  three 
separate  money  market  portfolios— Cash 
Reserve  Fimd,  U.S.  Treasury  Money 
Fund,  and  Tax  Free  Money  Fund 
(collectively,  the  "Money  Market 
Portfolios”).  TTie  Fund  also  consists  of 
seven  additional  series  of  shares 
representing  interests  in  four  bond 
portfolios  and  three  equity  portfolios 
(the  Money  Market  Portfolios,  bond 
portfolios,  and  equity  portfolios  are 
referred  to  herein  collectively  as  the 
“Portfolios”). 

2.  The  Investment  Adviser  is  a  wholly 
owned  subsidiary  of  Crestar  Bank, 
which  is  a  subsidiary  of  Crestar 
Financial  Corporation.  The  Fimd 
compensates  the  Investment  Adviser 
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pursuant  to  an  investment  advisory 
agreement  Oestar  Bank  acts  as  the 
Fund’s  transfer  agent  and  custodian, 
and  is  compensated  by  the  Fimd 
pursuant  to  a  transfo’  agency  agreement 
and  a  custodian  amtiact. 

3.  The  Distributor  is  a  wholly  owned 
subsidiary  of  FMR  Corp.  The  Distributor 
sells  shares  of  the  Portfolios  as  agmit  on 
behalf  of  the  fund,  and  assists  in  the 
Portfolios’  administration  and 
operation. 

4.  Existing  shares  of  the  Portfolios 
(“Existing  fares’’)  are  intended  for 
investment  of  short-term  monies  held  in 
trust,  fiduciary,  advisory,  agency, 
custodial,  or  similar  accounts  held  by 
financial  institutions  or  business 
organizations.  Existing  Shares  are  sold 
end  redeemed  daily  at  net  asset  value 
without  a  sales  or  redemption  charge, 
and  are  subject  to  a  distribution  plan 
adopted  pursuant  to -rule  12b-l  under 
the  Act  (the  “Administrative  12b-l 
Plan’’). 

5.  Applicants  seek  an  exemptive  order 
that  would  permit  the  Fund  to  ofier 
multiple  classes  of  shares  representing 
interests  in  the  same  Portfolio.  Each 
class  of  new  shares  (“New  Shares”) 
would  be  identical  in  all  respects  to 
each  class  of  Existing  Shares,  except  for 
its  class  designation,  the  allocation  of 
certain  expenses,  voting  rights,  and 
exchange  {vivileges.  Each  portfolios’ 
investmoit  objectives,  p<^icies,  and 
restrictions  would  apply  to  the  New 
Shares  of  any  Portfolio  to  the  same 
extent  as  to  the  Existiiu  Shares  of  such 
Portfolio. 

6.  Each  Portfolio  may  offer  several 
classes  of  New  Shares  (a)  in  connection 
with  a  distribution  and  service  plan 
adopted  pursuant  to  rule  12b-l  (a 
“Distribution  and  Service  Plan”);  and/or 
(b)  in  connection  with  a  non-rule  12b- 

1  shareholdn'  services  plan  (a 
“Shareholder  Services  Plan”).  The  Fund 
may  offer  an  unlimited  number  of 
different  classes  of  shares,  either  in 
connection  with  one  or  more  of  the 
plans  described  above  or  without  any 
plan.  All  chases  of  shares  issued  by  the 
Fund  in  connection  with  any  order 
granted  in  response  to  the  application 
will  comply  with  all  representations 
and  conditions  contained  in  the 
application.* 


7.  Under  the  Administrative  12b-l 
Plan  adopted  on  behalf  of  Existing 
Shares  of  the  Portfolios,  the  Portfolio 
pays  the  Distributor  a  monthly  fee  at  an 
annual  rate  of  up  to  .15%  of  the  average 
net  assets  of  sudi  Portfolio.  Each 
Administrative  12b-l  Plan  also 
provides  that  the  Investment  Adviser  is 
authorized  to  make  payments  out  of  its 
own  resources,  including  the  payments 
it  receives  under  its  investment  advisory 
agreement,  to  third  parties  who  engage 
in  the  sale  of  shares  or  who  render 
shareholder  support  services. 

8.  Under  the  Distribution  and  Service 
Plan,  either  the  Fund  (on  behalf  of  a 
Portfolio)  or  the  Distributor  (such 
election  to  be  at  the  discretion  of  the 
Fund)  would  enter  into  servicing 
agreements  ("Service  Agreements”) 
with  banks,  broker-dealers,  or  other 
institutions  (“Service  Organizations”) 
that  MTould  provide  certain  account 
administration  services  to  the  customers 
of  the  Service  Organizations 
(“Customers”),  which  Customers  from 
time  to  time  beneficially  own  shares 
that  are  offered  piusuant  to  the  plan. 

The  Distribution  and  Service  PIm 
would  be  used  with  respect  to  Service 
Organizations  authorized  to  provide 
distribution  and  distribution-related 
liaison  services.  Service  Agreements 
under  the  Distribution  and  Service  Plan 
would  provide  for  an  asset-based  sales 
charge  to  compensate  Service 
Organizations  or  their  affiliates,  if 
appropriate,  for  the  distribution  of 
shares  and  the  provision  of  certain 
additional  ^areholder  liaison  services 
to  Customers.  Payments  to  a  Service 
Organization  and  to  the  Distributor 
pursuant  to  the  Distribution  and  Service 
Plan  would  not  exceed  0.75%  (or  such 
other  amount  as  may  be  permitted 
under  applicable  regulations  of  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD”))  per  annum  of 
the  average  daily  net  asset  value  of  the 
Distribution  and  Service  Plan  shares 
beneficially  owned  by  Customers  of  the 
Service  Organization  with  respect  to 
which  services  and  assistance  are 
provided  under  the  Distribution  and 
Service  Plan.  The  amount  of  such 
payments  to  Service  Organizations 
ciurently  is  expected  to  be  a  maximum 
of  0.50%  per  annum.  'The  level  of 
payments  permitted  xmder  the 
Distribution  and  Service  Plan  shall  be 
changed  only  pursuant  to  approval  by 
the  shareholders  of  the  afferted  class  of 
the  Fund. 

9.  Under  the  Shareholder  Service 
Plan,  either  the  Fvmd  (on  behalf  of  a 
Portfolio)  or  the  Distributor  (such 
election  to  be  at  the  discretion  of  the 
Fund)  would  enter  into  Service 
Agreements  with  Service  Organizations 


*  Applicanis  raqnest  that  any  relief  also  apply  to 
any  fututaaeriee  of  the  Fund  and  aoy  other  futuie 
investmnt  company,  or  aeries  thereof,  advised  by 
the  Investment  Adviser  or  any  person  directly  or 
indirectly  controlling,  controll^  by.  or  under 
common  control  with  the  Investment  Adviser 
(collectively.  *711600  Funds").  Applicants  state  that 
any  such  Futuie  Furul  issuing  classes  of  shares 
pursuant  to  any  order  granted  in  response  to  the 
application  will  comply  with  all  representations 
and  conditiaas  containad  in  the  application. 


concerning  the  provision  of  certain 
account  administraticm  services  to 
Customers,  which  Customers  finm  time 
to  time  beneficially  own  shares  that  are 
offered  pursuant  to  the  plan.  The 
Shareholder  Services  Plan  would  be 
used  with  respect  to  Service 
Organizations  authorized  to  provide 
only  personal  and  account  maintenance 
services.  Service  paymmits  pursuant  to 
the  Shareholder  ^rvices  Plan  would 
not  exceed  0.25%  (or  such  other  amount 
as  may  be  permitted  under  applicable 
NASD  reflations)  per  annum  of  the 
average  daily  net  asset  value  of  the 
shares  beneficially  owned  by  Customs 
of  the  Service  Organization  with  respect 
to  which  person^  and  accoimt 
maintenance  services  are  performed 
under  a  Shareholder  Services  Plan. 

Such  service  payments  currently  are 
expected  to  be  a  maximum  of  0.25%  per 
annum. 

10.  Service  Organizations  may  charge 
other  fees  to  Customers  who  are  the 
beneficial  owners  of  Distribution  and 
Service  Plan  shares  or  Shareholder 
Services  Plan  shares  in  connection  with 
their  customer  accounts,  subject  to  the 
procedures  set  forth  in  conditions  6,  7, 
and  8.  Such  fees  would  be  in  addition 
to  any  amounts  received  by  the  Service 
Organization  under  a  Service 
Agreement.  Under  the  terms  of  the 
Service  Agreements,  Service 
Organizations  would  be  required  to 
provide  Customers  with  a  schedule  of 
fees  that  relate  to  the  investment  of  their 
assets  in  Distribution  and  Service  Plan 
shares  or  Shareholder  Services  Plan 
shares. 

11.  The  expense  of  payments  under 
the  Administrative  12b-l  Plan, 
Distribution  and  Service  Plan,  and 
Sheoeholder  Services  Plan  would  be 
borne  mtirely  by  the  beneficial  owners 
of  the  class  of  shares  of  the  Fimd  to 
which  the  particular  plan  relates.  In  the 
event  that  a  Distribution  and  Service 
Plan  and  a  Shareholder  Service  Plan  are 
adopted  with  respect  to  a  single  class  of 
shares,  the  Directors  will  apply  the 
analysis  required  under  rule  12b-l(d)  to 
the  aggregate  amount  paid  under  such 
plans  in  order  to  assure  that,  to  the 
extent  that  the  plans  may  be  deemed  to 
overlap  in  some  respects,  compensation 
shall  not  be  duplicative  as  a  result  of  the 
use  of  both  plans. 

12.  The  gross  income  of  all  Portfolios 
will  be  allocable  among  the  classes  of 
shares  based  upon  the  relative  net  asset 
values.  Expenses  of  the  Fund  cannot  be 
attributed  directly  to  any  one  Portfolio 
will  be  allocated  to  each  Portfolio  based 
on  the  relative  net  assets  of  such 
Portfolio.  Certain  expenses  may  be 
attributable  to  a  particular  Portfolio,  but 
not  to  a  particular  class  (“Portfolio 
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Expenses”).  All  such  Portfolio  Expenses 
will  be  allocated  to  each  class  of  ^ares 
in  a  Portfolio  on  the  basis  of  the  relative 
net  asset  values  of  the  classes  of  that 
Portfolio.  All  expenses  incurred  by  a 
class  of  shares  (“Class  Expenses”)  will 
be  borne  on  a  pro  rata  basis  by  the 
outstanding  shares  of  such  class. 

Because  of  the  diHering  Class  Expenses 
that  may  be  borne  by  each  class  of 
shares,  the  net  income  of  (and  dividends 
payable  to)  each  class  may  be  different 
from  the  net  income  of  (and  dividends 
payable  to)  the  other  classes  of  shares  in 
the  same  Portfolio. 

13.  Each  class  of  the  shares  may  be 
exchanged  only  for  shares  of  the  same 
class  in  another  Portfolio. 
Notwithstanding  the  foregoing, 
exchanges  will  be  permitted  among 
classes  should  a  shareholder  cease  to  be 
eligible  to  purchase  shares  of  the 
original  class  by  reason  of  a  change  in 
the  shareholder’s  status.  This  situation 
might  occur,  for  example,  when  an 
investor  who  beneficially  owned  shares 
held  by  an  institution  becomes  the 
holder  of  legal  title  by  reason  of  a 
distribution  from  the  institutional 
accovmt.  Such  distributions  may  be 
occasioned  by  a  termination  of  a  trust 
and  distribution  of  the  corpus  of  the 
trust  to  beneficiaries.  An  individual 
would  become  the  holder  of  shares 
designed  for  institutions,  and  the 
individuals  may  desire  the  services 
offered  by  Service  Organizations  in 
substitution  of  the  services  formerly 
provided  by  the  trustees  of  such  trust. 
Exchanges  will  be  limited  to  within  the 
same  “group  of  investment  com  panies” 
as  that  term  is  defined  in  rule  1  la-3 
under  the  Act. 

Applicants’  Legal  Analysis 

1.  Applicants  seek  an  exemption  finm 
sections  lB(g),  18(f)(1),  and  18(i)  to  the 
extent  that  the  proposed  issuance  and 
sale  of  New  Shares  may  result  in  a 
senior  security,  as  defined  by  section 
18(g),  the  issuance  and  sale  of  w’hich 
would  be  prohibited  by  section  18(f)(1), 
and  to  the  extent  the  allocation  of  voting 
rights  in  connection  with  New  Shares 
may  violate  the  provisions  of  18(i). 

2.  Applicants  assert  that  the  proposed 
issuance  of  New  Shares  does  not  raise 
any  of  the  legislative  concerns  that 
section  18  of  the  Act  was  designed  to 
ameliorate.  The  proposal  does  not 
involve  borrowings  and  does  not  affect 
the  Fimd’s  existing  assets  or  reserves. 
Each  class  of  shares  will  be  redeemable 
at  all  times.  No  class  of  shares  will  have 
preference  or  priority  over  any  other 
class  of  the  Fund  in  the  usual  sense 
(that  is,  no  class  will  have  distribution 
or  liquidation  preferences  to  particular 


assets  and  no  class  will  be  protected  by 
any  reserve  or  other  account). 

3.  Applicants  state  that  the  proposed 
arrangement  will  not  increase  the 
speculative  character  of  the  shares  in  a 
Portfolio,  since  each  class  of  shares  will 
participate  in  all  of  such  Portfolio’s 
income  and  expenses  on  the  basis  of  the 
relative  net  assets  of  each  class  (with  the 
exception  of  the  payments  and  other 
expenses  which  are  attributed  solely  to 
a  particular  class). 

4.  Applicants  assert  that  owners  of 
each  class  of  shares  may  be  relieved  of 
a  portion  of  the  fixed  costs  normally 
associated  with  investing  in  mutual 
funds  since  such  costs  would, 
potentially,  be  spread  over  a  greater 
number  of  shares  than  they  would  be 
otherwise.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  relating  to  the  plans  is 
equitable  and  would  not  discriminate 
against  any  group  of  shareholders.  In 
addition,  such  arrangements  should  not 
give  rise  to  any  conflict  of  interest 
because  the  rights  and  privileges  of  each 
class  of  shares  are  substantially 
identical. 

5.  Applicants  assert  that  the  requested 
exemption  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  the  following 
conditions  may  be  imposed  in  any  SEC 
order  granting  the  requested  rehef.^ 

1.  Each  class  of  shares  of  a  Portfolio 
will  represent  interests  in  the  same 
portfolio  of  Investments  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  the  classes 
of  shares  of  a  Portfolio  will  relate  solely 
to  one  or  more  of  the  following;  (a)  The 
method  of  financing  certain  Class 
Expenses,  which  are  limited  to  any  or 
all  of  the  following:  (i)  transfer  agent 
fees  identified  by  applicants  as  being 
attributable  to  a  specific  class  of  shares: 

(ii)  printing  and  postage  expenses 
related  to  preparing  and  distributing 
riiaterials  such  as  uaareholder  reports, 
prospectuses  and  proxy  statements  to 
current  shareholders  of  a  spedfic  class; 

(iii)  SEC  and  Blue  Sky  registration  fees 
incurred  by  a  class  of  shares;  (iv)  the 
expense  of  administrative  personnel  and 
services  as  required  to  support  the 


^  One  of  the  coadition*  In  ibe  applicaUan 
(conditi(m  5),  which  rdatei  to  aharaholder  approval 
of  rule  12b-l  plan*,  it  no  longer  required  for 
exemptive  relief  permitting  multiple  classes  of 
shares.  Any  order  issued  granting  such  relief  would 
not  be  subject  to  this  condition.  The  conditions  in 
this  notice  have  been  rennmbeted  to  reflect  the 
deletion  of  the  condition. 


shareholders  of  a  specific  class;  (v) 
Directors’  fees  or  expenses  incurred  as 
a  result  of  issues  relating  to  one  class  of 
shares:  and  (vi)  accotmting  expenses 
relating  to  one  class  of  shares;  (b) 
expenses  assessed  to  a  class  pursuant  to 
a  Shareholder  Services  Plan  and/or  12b- 
1  Plan  (whether  an  Administrative  12b- 
1  Plan  or  a  Distribution  and  Service 
Plan  or  both)  with  respect  to  such  class; 
(c)  the  fact  tl^t  the  classes  will  vote 
separately  with  respect  to  the  Fund’s 
Shareholder  Services  Plan  and/or  any 
12b-l  Plan;  (d)  the  different  exchange 
privileges  of  the  classes  of  shares;  and 
(e)  the  designation  of  each  class  of 
shares  of  the  Fund.  Any  additional 
incremental  expenses  not  speci&saliy 
identified  above  which  are  subsequently 
identified  and  determined  to  be 
properly  allocated  to  one  class  of  shares 
shall  not  be  so  allocated  unless  and 
vmtil  approved  by  the  Commission. 

2.  The  Directors  of  the  Fund, 
including  a  majority  of  the  independent 
Directors,  will  approve  the  offering  of 
additional  classes  of  New  Shares  (the 
“Multi-Class  System”).  The  minutes  of 
the  meetings  of  the  Directors  regarding 
the  deliberations  of  the  Directors  with 
respect  to  the  approvals  necessary  to 
implement  the  Multi-Class  System  will 
reflect  in  detail  the  reasons  for  the 
Directors’  determination  that  the 
proposed  Multi-Class  System  is  in  the 
best  interest  of  both  the  Fund  and  its 
shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  Board  of 
Ebrectors,  including  a  majority  of  the 
independent  Directors.  Any  persons 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  the  Fund  to  meet  Class  Expenses 
shall  provide  to  the  Board  of  Directors, 
and  the  Directors  shall  review  at  least 
quarterly,  a  written  report  of  the 
amoimts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

4.  On  an  ongoing  basis,  the  Directors 
of  the  Fund,  pursuant  to  their  fiduciary 
responsibilities  \mder  the  Act  and 
otherwise,  will  monitor  the  Fund  for  thb 
existence  of  any  material  conflicts 
among  the  interests  of  the  classes  of 
shares.  The  Directors,  including  a 
majority  of  the  independent  Directors, 
shall  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  The 
distributor  and  the  investment  adviser 
will  be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
Directors.  If  a  conflict  arises,  the 
distributor  and  the  investment  adviser. 
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at  their  own  cost,  will  remedy  such 
conflict  up  to  and  including  establishing 
a  new  registered  management 
investment  company. 

5.  The  Distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  be  sold  to  particular 
investors.  Applicants  will  require  all 
persons  selling  shares  of  the  Fund  to 
agree  to  conform  to  such  standards. 

6.  The  Shareholder  Services  Plans 
will  be  adopted  and  operated  in 
accordance  vnth  the  procedures  set 
forth  in  rule  12b-l(b)  through  (f)  as  if  the 
expenditures  made  hereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l.  In 
evaluating  the  Shareholder  Services 
Plans,  the  Directors  will  specifically 
consider  whether  (a)  such  plans  are  in 
the  best  interest  of  the  applicable  classes 
end  their  respective  shareholders,  (b) 
the  services  to  be  performed  pursuant  to 
the  Plans  are  required  for  the  operation 
of  the  applicable  classes,  (c)  the  Service 
Organizations  can  provide  services  at 
least  equal,  in  nature  and  quality,  to 
those  provided  by  others,  including  the 
Fund,  providing  similar  services,  and 
(d)  the  fees  for  such  services  are  fiiir  and 
reasonable  in  the  light  of  the  usual  and 
customary  charges  made  by  other 
entities,  especi^ly  non-affiliated 
entities,  for  services  of  the  same  nature 
and  quality. 

7.  Each  Service  Agreement  entered 
into  pursuant  to  a  Shareholder  Services 
Plan  will  contain  a  representation  by  the 
Service  Organization  that  any 
compensation  payable  to  the  Service 
Organization  in  connection  with  the 
investment  of  Customers’  assets  in  the 
Fimd  (a)  will  be  disclosed  by  it  to  the 
Customers,  (b)  will  be  authorized  by  its 
Customers,  and  (c)  will  not  result  in  an 
excessive  fee  to  the  Service 
Organization. 

8.  Each  Service  Agreement  entered 
into  pursuant  to  a  Shareholder  Services 
Plan  will  provide  that,  in  the  event  an 
issue  pertaining  to  a  Shareholder 
Services  Plan  is  submitted  for 
shareholder  approval,  the  Service 
Organization  will  vote  any  shares  held 
of  its  own  accoimt  in  the  same 
proportion  as  the  vote  of  those  shares 
held  for  its  Customers’  accounts. 

9.  The  Directors  will  receive  quarterly 
and  annual  statements  concerning  the 
amounts  expended  under  the 
Shareholder  Services  Plans  and  any 
12b-l  Plans  and  the  related  Service 
Agreements  complying  with  paragraph 
(b)(3)(ii)  of  rule  12^1,  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 


justify  any  distribution  or  servicing  fee 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  will  not  be  presented  to 
the  Directors  to  justify  any  fee 
attributable  to  that  class.  *1110 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  Directors  in  the 
exercise  of  their  fiduciary  duties. 

10.  Dividends  paid  by  the  Fimd  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day.  and  will  be 
in  the  same  amount  per  outstanding 
share,  except  that  A^inistrative  or 
Service  Payments  made  by  a  class  imder 
a  Plan  and  any  Class  Expenses  will  be 
borne  exclusively  by  that  class. 

11.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  and  the  proper  allocation  of 
expenses  among  the  classes  have  been 
reviewed  by  an  expert  (the  “Expert”) 
who  has  rendered  a  report  to  the 
applicants  that  such  methodology  and 
procedures  are  adequate  to  ensure  that 
such  calculations  and  allocations  would 
be  made  in  an  appropriate  manner.  On 
an  ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  E?q>ert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 

The  reports  of  the  Expert  will  1m  filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  section 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  request  by  the 
Fund  (which  the  Fimd  agrees  to 

rovide),  will  be  available  for  inspection 
y  the  Commission  stafi  upon  written 
request  to  the  Fimd  for  such  work 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  and  Assistant 
Director,  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Expert  is  a  “Special 
Purpose”  report  on  the  “Design  of  a 
System”  and  ongoing  reports  would  be 
“Special  Purpose”  reports  on  the 
“Design  of  a  System  and  Certain 
Compliance  Tests”  as  defined  and 
described  in  SAS  No.  44  of  the  AICPA, 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 


12.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distribution  of 
the  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
and  this  representation  has  l^n 
concurred  with  by  the  Expert  in  the 
initial  report  referred  to  in  condition  11 
above  and  will  be  concurred  with  by  the 
Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  11  above.  Applicants 
will  take  immediate  corrective  action  if 
this  representation  is  not  concurred  in 
by  the  Expert  or  appropriate  substitute 
Expert. 

13.  The  prospectuses  of  each  class  of 
shares  will  contain  a  statement  to  the 
effect  that  a  salesperson  and  any  other 
person  entitled  to  receive  compensation 
for  selling  or  servicing  Fund  Shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

14.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Directors  with  respect  to  the  Multi-Class 
Systems  will  be  set  forth  in  guidelines 
which  will  be  furnished  to  the  Directors. 

15.  The  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  The  Fund  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  To  the 
extent  that  any  advertisement  or  sales 
literature  describes  the  expenses  or 
performance  data  applicable  to  any  class 
of  shares  of  a  Portfolio,  it  will  also 
disclose  the  respective  expenses  and/or 
performance  data  applicable  to  all 
classes  of  shares  of  such  Portfolio.  The 
information  provided  by  Applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  the  Fund’s  net  asset  value  or 
public  offering  price  will  present  each 
class  of  shares  separately. 

16.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply 
Commission  approval,  authorization  of, 
or  acquiescence  in  any  particular  level 
of  payments  that  the  Fund  may  make 
pursuant  to  its  Administrative  12h-l 
Plan.  Distribution  and  Service  Plan  or 
Shareholder  Services  Plan  in  reliance  on 
the  exemptive  order. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc  92-30325  Filed  12-14-92;  8:45  am] 
BNJJNO  CODE  aoio-et-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Diaaatar  Loan  Araa  *2608] 

Alabama  (And  Contiguous  Counties  In 
Georgia  and  Tennessee);  Declaration 
of  Disaster  Loan  Area 

Clay,  Dekalb,  and  Madison  Counties 
and  the  contiguous  coimties  of 
Cherokee,  Cleburne,  Coosa,  Etowah, 
Jackson,  Limestone,  Marshall,  Morgan, 
Talladega,  Tallaposa,  and  Randolph  in 
Alabama;  Chattooga,  Dade  and  Walker 
Counties  in  Georgia;  and  Franklin  and 
Lincoln  Covmties  in  Tennessee 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  high  winds  and 
tornadoes  which  occurred  on  November 
22, 1992.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  February  1, 1993  and  for 
economic  injury  imtil  the  close  of 
business  on  September  3, 1993  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308,  or  other  locally 
annoimced  locations. 

The  interest  rates  are: 


For  Physical  Damages:  Percent 

Homeowners  *  with  credit 

available  elsewhere  .  8.000 

Homeowners  without  credit 

available  elsewhere  . .  4.000 

Businesses  with  crqfiit  avail¬ 
able  elsewhere  .  8.000 

Businesses  and  non-profit  or¬ 
ganizations  without  credit 

available  elsewhere  .  4.000 

Others  (including  non-profit 
organizations)  with  credit 

available  elsewhere  .  7.625 

For  Economic  Injury: 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere  .  4.000 


The  numbers  assigned  to  this  disaster 
for  physical  damage  are  260812  for 
Alabama,  26012  for  Georgia  and  261012 
for  Tennessee.  For  economic  injury  the 
numbers  are  777100  for  Alabama, 
777200  for  Georgia  and  777300  for 
Tennessee. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Dated:  December  3, 1992. 

Patrida  Saild, 

Administrator. 

(FR  Doc.  92-30381  Filed  12-14-92;  8:45  am] 
■aUNO  CODE  M3S-4>1-M 


[Declaration  of  Oisaatar  Loan  Araa  *2607] 

Rorlda;  Declaration  of  Disaster  Loan 
Area 

Dade  County  and  the  contiguous 
counties  of  Broward,  Collier,  and 
Monroe  in  the  State  of  Florida  constitute 
a  disaster  area  as  a  result  of  damages 
caused  by  flooding  and  severe  storms 
which  occurred  on  November  18, 1992. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
February  1, 1993,  and  for  economic 
injury  until  the  close  of  business  on 
September  3, 1993,  at  the  address  listed 
below: 

U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place,  suite  300,  Atlanta,  GA  30308, 
or  other  locally  announced  locations. 
The  interest  rates  are: 

Percent 


For  Physical  Damage: 

Homeowners  with  credit  avail¬ 
able  elsewhere .  8.000 

Homeowners  without  credit 

available  elsewhere .  4.000 

Businesses  with  credit  available 

elsewhere .  8.000 

Businesses  and  non-profit  orga¬ 
nizations  without  credit 

available  elsewhere .  4.000 

Others  (including  non-profit  or¬ 
ganizations)  with  credit  avail¬ 
able  elsewhere .  7.625 

For  Economic  Injury: 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere .  4.000 


The  number  to  this  disaster  for 
physical  damage  is  260706  and  for 
economic  injury  the  number  is  777000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  3, 1992. 

Patricia  Saild, 

Administrator. 

(FR  Doc.  92-30377  Filed  12-14-92;  8:45  am] 
BILUNO  CODE  SOZS-^I-M 


[Declaration  of  Diaaatar  Loan  Area  *2596; 
Arndt  2] 

Hawaii;  Declaration  of  Diaaatar  Loan 
Area 

The  above-numbered  Declaraticm  is 
hereby  amended,  effective  November  9, 
1992,  to  extend  the  termination  date  for 


filing  applications  for  physical  damage 
to  December  12, 1992.  All  other 
information  remains  the  same,  i.e.,  the 
termination  date  for  filing  applications 
for  economic  injury  is  June  14, 1993. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  November  10, 1992. 

Bernard  Knlik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  92-30383  PUed  12-14-92;  8:45  am] 
BaUNQ  CODE  S026-C1-M 


[Declaration  of  DIaastor  Loan  Area  *2611] 

North  Carolina  (and  a  Contiguoua 
County  in  Virginia);  Declaration  of 
Diaaatar  Loan  Area 

Orange  and  Stokes  Counties  and  the 
contiguous  coimties  of  Alamance, 
Caswell,  Chatham,  Durham,  Forsyth, 
Guilford,  Person,  Rockingham,  Surry 
and  Yadkin  in  the  State  of  North 
Carolina  and  Patrick  County  in  the  State 
of  Virginia  constitute  a  disaster  area  as 
a  result  of  damages  caused  by  severe 
storms,  high  winds  and  tornadoes 
which  occurred  on  November  23, 1992. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
February  1, 1993  and  for  economic 
injury  until  the  close  of  business  on 
September  3, 1993  at  the  address  listed 
below: 

U.S.  Small  Business  Administration, 
Disaster  Area  1  Office,  360  Rainbow 
Blvd.  South,  3rd  Floor,  Niagara  Falls, 
NY  14303,  or  other  locally  announced 
locations. 

The  interest  rates  are: 

Pacmtl 


For  Physical  Damage: 

Homeowners  with  credit  avail¬ 
able  elsewhere .  8.000 

Homeowners  without  credit 

available  elsewhere .  4.000 

Businesses  with  credit  available 

elsewhere .  8.000 

Businesses  and  non-profit  orga¬ 
nizations  without  credit 

available  elsewhere .  4.000 

Others  (including  non-profit  or¬ 
ganizations)  with  credit  avail¬ 
able  elsewhere .  7.625 

For  Economic  Injury: 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere  .  4.000 


The  numbers  assigned  to  this  disaster 
for  physical  damage  are  261112  for 
North  Carolina,  and  261212  for  Virginia. 
For  economic  injury  the  numbers  are 
777400  for  North  Galina  and  777500 
for  Virginia. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  3, 1992. 

Patricia  Saild, 

Administrator. 

(FR  Doc.  92-30378  Filed  12-14-92: 8:45  am) 
BRUNO  cooe  MttS-ei-H 


[Oaclaration  of  DiBMtsr  Loan  Atm  *2605] 

Texas;  Declaration  of  Disaster  Loan 
Area 

Maverick  County  and  the  contiguous 
counties  of  Dimmit,  Kinney,  Uvalde, 
Webb,  and  2Lavala  in  the  State  of  Texas 
constitute,  a  disaster  area  as  a  result  of 
damages  caused  by  severe 
thimderstorms  and  flooding  which 
occurred  on  July  21-22, 1992. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  fil^  until  the  close  of  business  on 
January  29, 1993  and  for  economic 
injury  until  the  close  of  business  on 
August  30, 1993  at  the  address  listed 
below:  U.S.  Small  Business 
Administration,  Disaster  Area  3  Office, 
4400  Amon  Carter  Blvd.,  Suite  102,  Ft. 
Worth,  TX  76155,  or  other  locally 
announced  locations. 

The  interest  rates  are: 


For  Physical  Damage  Percent 

Homeowners  with  credit 

available  elsewhere  .  8.000 

Homeowners  without  credit 

available  elsewhere  .  4.000 

Businesses  with  credit  avail¬ 
able  elsewhere  .  8.000 

Businesses  and  non-pro6t  or¬ 
ganizations  without  credit 

available  elsewhere  .  4.000 

Others  (including  non-profit 
organizations)  with  credit 

available  elsewhere  .  8.500 

For  Economic  Injury: 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere  .  4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  260506  and  for 
economic  injury  the  number  is  776700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  30, 1992. 

Patricia  Saiki, 

Administrator. 

(FR  Doc.  92-30382  Filed  12-14-92:  8:45  am) 
BILLING  CODE  802S-01-M 


[DBCIarstlon  of  Economic  Iniury  OiBBBtBr 
Loon  Atm  *7766) 

Washington;  Declaration  of  DIsastsr 
Loan  Area 

Clallam  County  and  the  contiguous 
coimty  of  Jefferson  in  the  State  of 
Washington  constitutes  an  Economic 
Injury  Disaster  Loan  Area  due  to  the 
effects  of  El  Nino  on  the  Salmon  fishing 
industry  in  the  Neah  Bay  area  during 
1992.  Eligible  small  businesses  without 
credit  available  elsewhere  and  small 
agricultural  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
August  13, 1993  at  the  address  listed 
below: 

U.S.  Small  Business  Administration, 
Disaster  Area  4  Office,  P.O.  Box 
13795,  Sacramento,  CA  95853-4795, 
or  other  locally  announced  locations. 
The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  November  3, 1992. 

Patricia  Saiki, 

Administrator. 

[FR  Doc.  92-30379  Filed  12-14-92:  8:45  am) 
BILLING  COOE  802S-01-M 


Women’s  Business  Development  Act; 
Federal  Assistance 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Notice. 

SUMMARY:  Federal  Assistance  to 
Individuals  or  Enterprises  Eligible 
Under  the  Women’s  Business 
Ownership  Act  of  1991,  Public  Law 
102-191.  Federal  Assistance  will  be 
provided  to  develop  training  and 
counseling  centers  for  women  business 
owners  under  the  Women’s  Business 
Development  Act  of  1991,  Program 
Announcement  No.  OWBO-93-006. 

The  Program  announcement  is  intended 
to  assist  SBA’s  Office  of  Women’s 
Business  Ownership  train  and  counsel 
women  wanting  to  start  or  expand 
businesses.  The  Women’s  business 
Development  Act  of  1991,  Public  Law 
102-191,  seeks  applicants  who  are 
experienced  in  conducting  programs  or 
on-going  efforts  designed  to  impart  or 
upgrade  the  business  skills  of  women 
business  owners  or  potential  owners. 
The  applicant  must  commence  a 
demonstration  project  within  a 
minimum  amount  of  time.  The 
applicant  must  provide  training  and 
services  to  a  representative  number  of 


women  who  are  both  socially  and 
economically  disadvantaged.  Each 
applicant  shall  submit  a  three  year  plan 
on  proposed  fundraising  and  training 
activities  and  may  receive  financial 
assistance  for  a  maximum  of  three  years 
per  site,  subject  to  availability  of  hinds. 
As  a  public/private  partnership, 
successful  applicants  will  match  SBA 
funding  in  the  first  year  with  one  non- 
Federal  dollar  for  each  2  Federal  dollars; 
in  the  second  year,  one  non-Federal 
dollar  for  each  Federal  dollar;  and  in  tlie 
third  and  final  year,  two  non-Federal 
dollars  for  each  Federal  dollar.  The 
training  activities  must  include,  but 
need  not  be  limited  to:  (1)  Financial 
assistance,  including  training  and 
counseling  in  how  to  apply  for  and 
secure  business  credit  and  investment 
capital,  preparing  and  presenting 
financial  statements  and  managing  cash 
flow  and  other  financial  operations  of  a 
business  concern;  (2)  memagement 
assistance;  and  (3)  marketing  assistance. 
Up  to  one-half  of  the  non-Federal 
matching  assistance  may  be  in  the  form 
of  in-kind  contributions  which  are 
budget  line  items  only.  Including  but 
not  limited  to  office  equipment  and 
office  space.  The  Small  Business 
Administration  may  disburse  up  to  25 
percent  of  each  year’s  Federal  share 
awarded  to  a  recipient  organization  after 
notice  of  the  award  has  b^n  issued  and 
before  the  non-Federal  matching  funds 
are  obtained.  If  any  recipient  of 
assistance  fails  to  obtain  the  required 
non-Federal  contribution  during  any 
year  of  any  project,  it  shall  not  be 
eligible  thereafter  for  advance 
disbursements  during  the  remainder  of 
that  project  or  for  any  other  project  for 
which  it  is  or  may  be  funded. 

DATES:  Applicants  must  submit  their 
application  proposal  on  or  before 
January  8, 1993  at  4  p.m..  Eastern 
Standard  Time,  at^the  SBA  office 
specified  in  the  program  announcement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harriet  Fredman,  Senior  Program 
Representative  at  202/205-6673  or  Sally 
Murrell,  Agreement  Officer  at  202/205- 
6621. 

Dated:  December  8, 1992. 

Patricia  F.  Saiki, 

Administrator. 

(FR  Doc.  92-30375  Filed  12-14-92:  8:45  am) 
BILUNG  CODE  I02S-01-M 


Northeastern  Capital  Corp.;  Notice  of 
Surrender  of  License 

[Licmae  No.  01/02-0062] 

Notice  is  hereby  given  that,  pursuant 
to  §  107.105  of  the  Small  Business 
Administration  (SBA)  Rules  and 
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Regulations  governing  Small  Business 
Investment  Companies  (13  CFR  107.105 
(1992)),  Northeastern  Capital 
Corporation,  209  Church  Street,  New 
Haven,  CT  06510,  incorporated  under  , 
the  laws  of  the  State  of  Connecticut  has 
surrendered  its  license.  No.  01/02-0062 
issued  by  the  SBA  on  April  1, 1983. 

Northeastern  Capital  Corporation  has 
complied  with  all  conditions  set  forth 
by  SBA  for  surrender  of  its  license. 
Therefore,  rmder  the  authority  vested  by 
the  Small  Business  Investment  Act  of 
1958,  as  amended,  and  p\irsuant  to  the 
above^nted  Regulation,  the  license  of 
Northeastern  Capital  Corporation  is 
hereby  accepted  and  it  is  no  longer 
licensed  to  operate  as  a  Small  Business 
Investment  Company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 

IFR  Doc.  92-30373  Filed  12-14-92;  8:45  am] 
BiLLma  CODE  wns-oi-M 


Th«  Capital  Fund;  Notica  of 
Application  to  Oparata  aa  a  Small 
Busineaa  Investment  Company 
Ucansee- 

[Applicant  No.  99000072] 

Notice  is  hereby  given  that  an 
application  has  biran  filed  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  §  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1992))  by 
The  Capital  Ftmd  (TCF),  for  a  license  to 
operate  as  a  small  business  investment 
company  (SBIC)  under  the  Small 
Business  Investment  Act  of  1958  (the 
Act),  as  amended  (15  U.S.C.  661  et  seq.). 

The  proposed  officers,  directors,  and 
shareholders  of  the  Applicant  are  as 
follows: 


Name  and  address 

Title 

Robert  F.  DaHay,  7021  North 
Ridge  Road,  Lansing,  Michigan 
48917. 

Chairman. 

Barry  A  Wilson,  7840  West  WU- 

President,  DIrec- 

low  Highway,  Grand  Ledge, 
Michigan  48837. 

tor. 

Craig  A  Woodman,  315 

Senior  Vice 

Greentree  Lane,  Ada,  Michigan 

Presidem, 

49301. 

Treasurer,  Di¬ 
rector. 

Stephen  L  SandstedL  2127  Mon- 

Vice  President, 

lego  Drive,  Lansing.  Michigan 

Secretary,  Di- 

48912. 

rector. 

Dana  W.  Tousley,  2206 
Rockdale,  Lansing,  Michigan 
48917. 

Director. 

Capital  BIDCO  Inc.,  6412  Centu- 

100% 

rion  Drive,  Suite  ISO,  Lansing, 
Michigan  46917 

Shareowner. 

Capital  BIDCO  Inc.,  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Michigan,  owns  100%  of  the 
issued  and  outstanding  capital  stock  of 
The  Capital  Fimd. 

The  applicant,  TCF,  a  Michigan 
corporation  will  begin  operations  with 
$2,500,000  paid-in  capi^  and  paid-in 
surplus.  TCF  will  conduct  its  activities 
primarily  in  the  State  of  Michigan  but 
will  consider  investments  in  businesses 
in  other  areas  in  the  United  States. 

Matters  involved  in  SBA’s 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operation  of  the  company 
under  their  management,  including 
adequate  profitability  and  financial 
soimdness  in  accordance  with  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  and  the  SBA  Rules  and 
Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  applicant.  Any  such 
commimication  should  be  addressed  to 
the  Associate  Administrator  for 
Investment,  Small  Business 
Administration,  409  Third  Street  SW., 
Washington,  DC  20416. 

A  copy  of  this  notice  shall  be 
publish^  in  a  newspaper  of  general 
circulation  in  Lansing,  Michigan. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  Decemto  4, 1992. 

Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 

(FR  Doc.  92-30372  Filed  12-14-92;  8:45  am) 
BHJJNO  CODE  t028-01-M 


[UcMtM  No.  03/03-0181] 

Meridian  Ventura  Partnere,  Filing  of 
Application  for  Approval  of  Conflict  of 
Intareat  Tranaactlon  Between 
Aasoclatea 

Notice  is  hereby  given  that  Meridian 
Venture  Partners  (MVP)  259  Radnor- 
Chester  Road,  Radnor,  PA  19087,  a 
Federal  Licensee  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (Act),  has  filed  an  application 
pursuant  to  §  107.903  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.903  (1992)),  for 
approval  of  a  conflict  of  interest 
transaction.  MVP  desires  to  invest 
$409,998  in  Preferred  Stock  in  Mother’s 


Work,  Inc.,  1307  Noble  Street, 
Philadelphia,  PA  19123. 

MVP  is  a  limited  partnership  and  has 
four  general  partners,  one  of  which  has 
been  a  director  of  Mothers  Work  since 
1985.  The  conflict  of  interest  arises 
under  §  107.g03(b)(l)  of  CFR  part  13 
because  a  general  partner  of  MVP  is  also 
a  director  of  Mothers  Work,  the  small 
business  concern  in  which  MVP 
proposes  to  invest.  Consequently,  the 
proposed  transaction  falls  within  the 
purview  of  §  107.903  of  the  Regulations, 
and  requires  a  written  exemption 
granted  by  SBA.  In  addition,  three  of  the 
fom  General  partners  of  MVP 
collectively  own  2.14%  of  the  stock  of 
Mothers  Work,  Inc. 

Notice  is  hereby  given  that  any 
interested  person  may,  not  later  than  30 
days  from  the  date  of  publication  of  this 
Notice,  submit  written  comments  on  the 
proposed  transaction  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street. 
SW.,  Washington,  DC  20416. 

A  copy  of  this  Notice  shall  be 
published  in  the  newspaper  of  general 
circulation  in  the  Philadelphia  area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  December  1, 1992. 

WB3nM  S.  Foren, 

^Associate  Administrator  for  Investment. 

[FR  Doc.  92-30371  Filed  12-14-92;  8:45  am) 
MLUNa  CODE  SOSS-OI-M 


[Application  No.  99000075] 

Opportunity  Capital  Partnars  II,  LP.; 
Application  for  a  Small  Busineaa 
Invastmant  Company  Ucansa 

An  application  for  a  license  to  operate 
a  small  business  investment  company 
(SBIC)  under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (15  U.S.C.  661  et  seq.)  has 
been  filed  by  Opportunity  Capital 
Partners  n,  L.P.  (Applicant),  39650 
Liberty  Street,  suite  425,  Fremont, 
California  94538,  with  the  Small 
Business  Administration  pursuant  to  13 
CFR  107.102  (1992). 

The  proposed  individual  General 
Partners  of  the  General  Partner  (GP),  a 
general  partnership  and  the  General 
Partner  and  Limit^  Partner  of  the 
Applicant  are  as  follows; 


5§37S 
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Thompson  Capital  Management.  39650  Liberty  Street,  Suite  425,  FremoDt,  General  Partner  . .  1% 

CA  94538. 

).  Peter  Thompson,  223  B.  Las  Palmas  Ave.,  Fremont,  CA  94539  . .  Managing  General  Partner  of  the  GP  . . — . 

Joyce  M  Thompson.  223  E.  Las  Palmas  Ave.,  Fremont,  CA  94538  ................  General  Partner  . . . 

Bank  of  America  NTttSA,  555  California  Street,  San  Francisco,  CA  94104  ..  Sole  Limited  Partner .  99% 

BankAmerica  Corporation,  555  California  Street,  San  Francisco,  CA  94104  .  Sole  Shareholder  of  Limited  Partner . 


The  Applicant,  a  California  limited 
partnership,  is  expected  to  begin 
operations  with  $1,556,161  of  private 
capital.  The  Applicant  will  fxmduct  its 
activities  primarily  in  the  State  of 
California. 

Matters  involved  in  SBA’s 
consideration  of  the  Application 
include  the  general  business  reputation 
and  character  of  the  j^oposed  owners 
and  management,  and  the  probability  of 
successful  operations  of  the  company 
under  their  management,  includhig 
profitability  and  financial  soundness,  in 
accordance  with  the  Small  Business 
Investment  Act  and  the  SBA  Rules  and 
Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  dajrs  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment.  Small 
Business  Administration,  409  3rd  Street, 
SW.,  Washin^on,  DC  20416. 

A  copy  of  the  Notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Fremont.  California. 

(Catalog  of  Federal  Domestic  Assistance  ^ 
Program  Na  59.011,  Small  Business 
Investment  Companies) 

Dated:  November  18, 1992. 

Wayne  S.  Foren, 

Associate  Administrator  for  Investment 
[FR  Doc.  92-30374  Filed  12-14-92;  8:45  am) 

BiLUNO  cooc  aeas-oi-« 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Avtatlon  Administration 

Advisory  Circular  25.963-1 ;  Fuel  Tank 
Access  Covers 

AGENCY:  Federal  Aviation 
Administraticm,  DOT. 

ACTION:  Notice  of  issuance  of  advisory 
circular. 

SUMMARY:  This  notice  announces  the 
issuance  of  Advisory  Qrcular  (AC) 
25.963-1,  Fuel  Tank  Access  Cover.  This 
AC  sets  forth  a  means  of  compliance 
with  the  provisions  of  part  25  of  the 
Federal  Aviation  Regulations  (FAR) 
dealing  with  the  certification 
requirements  for  fuel  tank  access  covers 
on  turbine  powered  transport  category 
airplanes. 


DATES:  Advisory  Circular  25.963-1  was 
issued  by  the  Acting  Manager,  Transport 
Airplane  Directorate,  Airo^ 
Certification  Service,  ANM-100,  on  July 
29. 1992. 

HOW  TO  OBTAM  C0INE8:  A  copy  may  be 
obtained  by  writing  to  the  U.S. 
Department  of  Transportation,  M-443.2, 
Subsequrat  Distribution  Unit, 
Washington,  DC  20590. 

Issued  in  Renton,  Washington,  on 
December  7, 1992. 

Darrell  M.  Pederscm. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 

(FR  Doc.  92-30413  Filed  12-14-92;  8:45  ami 
BiLUNO  CODE  OBIO-IS-M 

RTCA,  Inc.,  Special  Committee  169; 
Aeronautic^  Data  Link  Application; 
Meeting 

Pursuant  to  section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463,  5  U.S.C,  Appendix  1),  notice 
is  hereby  given  for  the  eighth  meeting  of 
Special  Committee  169  to  be  held 
December  9-11, 1992,  at  the  RTCA 
conference  room,  1140  Connecticut 
Avenue,  NW.,  suite  1020,  Washington, 
DC  20036  commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows: 

(1)  Chairman’s  introductory  remarks; 

(2)  Review  of  meeting  agenda; 

(3)  Approval  of  the  summary  of  the 
seventh  meeting  held  on  July  30-31, 
1992; 

(4)  Report  of  Air  Traffic  Services  Data 
Link  Communications  Working  Group 
(WG-1)  activities: 

(5)  Report  of  System  Architecture  and 
Dependencies  Working  Group  (WG-2) 
activities; 

(6)  Report  on  GNSS  Data  Link 
Requirements; 

(7)  Context  Management  Application 
Design  Status  Review; 

(8)  Report  on  ATN  manual  review; 

(9)  Other  Business; 

(10)  Date  and  place  of  next  meeting. 
Attendance  is  open  to  the  interests 

public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 


Secretariat.  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington.  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington.  DC,  on  December  1, 
1992. 

Joyce  J.  Gillen, 

Designated  Officer. 

(FR  Doc.  92-30412  Filed  12-14-92;  8:45  am] 
BILUNO  cooc  4B10-1S-M 

DEPARTMENT  OF  THE  TREASURY 
[Number  16-11] 

Directive;  Treasury  Financial  Manual 

December  8, 1992. 

1.  Delegation.  By  the  authority 
granted  to  the  Fiscal  Assistant  Secretary 
by  Treasury  Order  (TO)  101-05,  the 
Commissioner,  Financial  Management 
Service,  is  hereby  delegated  the 
authority  to  revise  the  Treasury 
Financial  Manual. 

2.  Redelegation.  The  authority 
delegated  by  this  directive  may  be 
redelegated  to  personnel  of  the 
Financial  Management  Service. 

3.  Cancellation.  Treasury  Directive 
16-11,  "Promulgation  of  the  Treasury 
Financial  Manual."  dated  September  22, 
1986,  is  superseded. 

4.  Authority.  TO  101-05,  “Reporting 
Relationships  and  Supervision  of 
Officials,  Offices  and  Bureaus, 
Delegation  of  Certain  Authority,  and 
Order  of  Succession  in  the  Department 
of  the  Treasury." 

5.  Office  of  Primary  Interest.  Office  of 
the  Fiscal  Assistant  Secretary. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

(FR  Doc.  92-30327  Filed  12-14-92;  8:45  am) 
BILUNO  CODE  4t1l>-IS-M 

UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objacta  Importad 
for  Exhibition 

Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
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2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29. 1978), 
and  Delegation  Order  No.  85-5  of  June 
27. 1985  (50  FR  27393,  July  2. 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  “Irish 
Watercolours  and  Drawings  from  the 
National  Gallery  of  Ireland’*  (see  list^), 

'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  Paul  W.  Manning  of  the  Office  of  the 
Genmal  Counsel  of  USIA.  The  telephone  number  is 
202/619-6827.  and  the  address  is  room  700,  U.S. 


imported  frrom  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Boston 
College  Museum  of  Art,  Chestnut  Hill, 
Massachusetts  from  on  or  about  October 

Information  Agency,  301  Fourth  Street,  SW., 
Washington,  DC  20547. 


2, 1993  to  on  or  about  December  12. 
1993,  is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  December  9, 1992. 

Alberto  J.  Mora, 

General  Counsel. 

(FR  Doc.  92-30349  Filed  12-14-92;  8:45  am] 
MLUNO  CODE  USO-OI-  M 
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Sunshine  Act  Meetings 


Ffideral  Register 

Vol.  57.  No.  241 
Tuesday,  December  15,  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552b(e){3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  a  Matter  To  Be  Added  to  the 
Agenda  for  (Consideration  at  an  Agency 
Meeting 

Pursuant  to  the  provisions  of  the 
“(Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  following  matter  will  be  added  to 
the  “discussion  agenda”  for 
consideration  at  the  open  meeting  of  the 
Board  of  Directors  of  Ae  Federal 
Deposit  Insurance  Corporation 
scheduled  to  be  held  at  10:00  a.m.  on 
Tuesday,  December  15, 1992,  in  the 
Board  Room  on  the  sixth  floor  of  the 
FDIC  Building  located  at  550-17th 
Street,  NW.,  Washington,  DC: 

Report  on  the  status  of  pending  regulations 
to  be  issued  pursuant  to  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act  of 
1991. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  of  the  (Corporation, 
at  (202)  898-6757. 

Dated:  December  11, 1992. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

(FR  Doc.  92-30513  Filed  12-11-92;  1:19  pm) 
BILUNC  COO€  a714-01-M> 


BOARD  OF  GOVERNORS  OF  TNE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  12:00  noon,  Monday, 
December  21, 1992, 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R,  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 


(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  December  11, 1992. 

Jennifer  ).  Johiuon, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  92-30531  Filed  12-11-92;  3.18  pm) 
BILUMO  CODE  ttlO-OI-M 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  December  14,  21,  28, 

1992  and  January  4, 1993. 

PLACE:  (Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  14 

Thursday.  December  17 
10:(X)  a.m. 

Briefrng  on  Role  of  AEOD  in  Oversight  of 
Operating  Reactors  (Public  Meeting) 

(Contact:  Edward  Jordan,  301-492-4848) 
11:30  a.m. 

Affrrmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday,  December  18 
9:(X}  a.m. 

Briefing  on  Investigative  Matters  (Closed — 
Ex.  5  and  7) 

10:(K)  a.m. 

Briefing  by  DOE  on  HLW  Program  (Public 
Meeting 

(Contact:  Linda  Desell,  202-586-1462) 

2:00  p.m. 

Briefing  on  License  Renewal  Industry 
Initiatives  and  Resources  (Public 
Meeting) 

(Contact:  Dennis  Crutchfield,  301-504- 
1199) 

Week  of  December  21 — ^Tentative 
Monday,  December  21 
9:00  a.m. 

Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  and  6) 

10:00  a.m. 

Briefrng  on  Waste  Management — 
International  Safety  Convention 
(Closed — Ex.  9) 

11:30  a.m. 

Afrlrmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday,  December  18 
9:(X)  a.m. 


Briefrng  on  Investigative  Matters  (Qosed — 
Ex.  5  and  7) 

10:(X}  a.m. 

Briefrng  by  DOE  on  HLW  Program  (Public 
Meeting) 

(Contact:  Linda  Desell,  202-586-1462) 

2:00  p.m. 

Briefrng  on  Status  of  Ceneral  Atomic — 
Sequoyah  Fuels  Facility  (Public  Meeting) 
(Contact:  Richard  Cunningham,  301-504- 
3426) 

Tuesday,  December  22 
2:30  p.m. 

Briefrng  on  Status  of  U.S.  Nuclear 
Initiatives  with  Russia  and  Ukraine 
(Closed — ^Ek.  1) 

Week  of  December  28 — ^Tentative 

Tuesday,  December  29 
11:30  a.m. 

Affrrmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  January  4 — ^Tentative 

Tuesday,  January  5 
11:30  a.m. 

Affrrmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

ADDITIONAL  INFORMATION:  By  a  vote  of  4- 
0  (Commissioner  de  Planque  not 
participating)  on  December  7,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission’s  rules  that  “Affirmation  of 
Final  Rule  on  Exclusion  of  Attorneys 
fi'om  Interviews  Under  Subpoena”  and 
by  a  vote  of  5-0  that  “Affirmation  of 
Final  Rule  Amending  10  CFRPart  52”, 
(Public  Meeting)  be  held  on  December  8 
and  on  less  than  one  week’s  notice  to 
the  public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  Status  of  Meeting  Call 
(Recording)— <301)  504-1292.  ' 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

William  Hill  (301)  504-1661. 

Dated:  December  10, 1992. 

William  M.  HiU,  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doa  92-30484  Filed  12-11-92;  1:28  pm] 
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Federal  Aviation  Administration 

Federal  Highway  Administration 
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Federai  Transit  Administration 

Research  and  Special  Programs 
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RIN  2120-AE43;  212S-AC85;  2130-AA43; 
2132-AA38;  2137-AC21 

Limitation  on  Alcohol  use  by 
Transportation  Workers 

AGENCIES:  Federal  Aviation 
Administration  (FAA),  the  Federal 
Highway  Administration  (FHWA),  the 
Federal  Railroad  Administration  (FRA), 
the  Federal  Transit  Administration 
(FTA)  and  the  Research  and  Special 
Programs  Administration  (RSPA),  DOT. 
ACTION:  Proposed  rule;  common 
preamble. 

SUMMARY:  This  document  is  a  common 
preamble  to  five  proposed  alcohol 
testing  rules  being  published  by  several 
operating  administrations  of  the 
Department  of  Transportation  (FAA, 
FHWA,  FRA,  FTA,  and  RSPA) 
elsewhere  in  today’s  issue  of  Ae 
Federal  Register.  Four  of  these  rules  are 
required  by  the  Omnibus  Transportation 
Employee  Testing  Act  of  1991.  All  of 
them  should  enhance  the  overall  safety 
of  the  transportation  industry  and  the 
public. 

DATES:  Qjmments  on  the  NPRMs  must 
be  received  on  or  before  April  14, 1993. 
Late-filed  conunents  will  considered 
to  the  extent  practicable. 

ADDRESSES:  Comments  on  the  operating 
administrations’  NPRMs  should  be 
mailed  to  the  operating  administrations 
at  the  addresses  contained  in  the 
NPRMs  following  this  common 
preamble.  Comments  on  the  alcohol 
testing  procedures  NPRM  should  be 
mailed  to  the  address  contained  in  that 
NPRM.  Each  rulemaking  has  a  separate 
docket.  Since  there  are  common 
requirements,  bases  and  purposes  for 
the  rules,  each  DOT  organization 
involved  may  rely  on  comments 
submitted  to  the  dockets  of  the  other 
participating  DOT  organizations  as 
necessary  for  developing  the  final  rules. 
If  a  DOT  organization  relies  upon  a 
comment  directed  to  the  docket  of 
another  DOT  organization,  it  will  place 
a  copy  of  that  comment  in  its  own 
docket.  To  ensure  that  comments 
applicable  to  more  than  one  operating 
administration  are  read  by  ea(^,  those 
comments  should  be  sent  to  eacb 


affected  operating  administration’s 
docket. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gwyneth  Radloff,  Office  of  the  General 
Counsel,  Department  of  Transportation, 
(202)  366-9305, 400  7th  Street,  SW., 
Washington,  DC  20590,  with  respect  to 
the  overall  Departmental  effort.  For 
information  concerning  a  particular 
NPRM,  contact  the  individual(s)  listed 
under  the  FOR  FURTHER  MFORMATION 
CONTACT  section  for  that  NPRM.  'The  full 
texts  of  this  document  and  all  the  other 
related  DOT  rulemaking  documents 
appearing  in  today’s  Federal  Register 
are  electronically  available  through 
DOT’S  Anti-Drug  Information  Center 
(ADIC).  Call  1-800-CAL-DRUG  for 
further  information. 

SUPPLEMENTARY  INFORMATION: 

Summary 

FAA,  FHWA,  FRA,  and  FTA  are 
proposing  rules  to  implement  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  (“the  Act”),  which 
requires  alcohol  testing  programs  and 
changes  to  the  drug  testing  programs  in 
the  aviation,  motor  carrier,  rail,  and 
mass  transit  industries  in  the  interest  of 
public  safety.  RSPA  is  proposing  to 
apply  similar  requirements  to  the 
pipeline  transportation  industry  using 
existing  statutory  authority  to  ensure 
application  of  the  drug  and  alcohol 
testing  requirements  to  all  safety- 
sensitive  employees  in  that  industry. 

The  maritime  industry  has  not  been 
included  in  the  proposals  published  in 
today’s  Federal  Register;  the  U.S.  Coast 
Guard  (USCG)  has  some  existing 
regulations  on  alcohol  misuse  and  the 
industry  would  have  difficult  problems 
with  the  implementation  of  additional 
requirements  similar  to  those  being 
proposed  by  the  five  other  operating 
administrations  (OAs). 

The  five  proposals  generally  have  the 
same  requirements  and  common 
language  to  a  great  extent,  but  are  not 
exactly  the  same.  Intended  substantive 
differences  (where  industry-specific 
differences  are  necessary  or  to  comport 
with  existing  regulatory  format  or 
statutory  requirements)  are  explained  in 
the  preambles  to  the  individual  OA 
proposals. 

In  general,  the  proposed  rules  would 
prohibit  covered  employees  from 
performing  safety-sensitive  functions: 

(1)  When  test  results  indicate  a  breath 
alcohol  concentration  of  0.04  or  greater; 

(2)  Within  four  hours  after  using 
alcohol;  (3)  While  using  alcohol  on  the 
job;  (4)  Ciuring  8  hours  following  an 
accident  if  their  involvement  has  not 
been  discounted  as  a  contributing  factor 
in  the  accident  or  until  they  are  tested; 


(5)  While  behavior  and  appearance  are 
characteristic  of  alcohol  misuse  or  their 
ability  to  perform  safety-sensitive 
functions  is  adversely  affected  by 
alcohol  use;  and  (6)  If  they  refuse  to 
submit  to  required  alcohol  tests. 
Employers  would  have  to  remove  fi'om 
a  safety-sensitive  function  any  covered 
employee  who  violates  any  of  these 
prohibitions  until  he  or  she  has  met  the 
conditions  for  returning  to  a  safety- 
sensitive  function.  Slightly  different 
rules  would  apply  wiffi  respect  to  an 
employee  who  is  found  to  have  an 
alcohol  concentration  of  0.02  or  greater 
but  less  than  0.04.  'The  proposed  rules 
would  require  employers  to  conduct 
pre-employment,  reasonable  suspicion, 
post-acddent,  random,  retum-to-duty 
and  follow-up  alcohol  testing  with 
evidential  breath  testing  devices.  They 
also  would  impose  reporting  and 
recordkeeping  requirements  and 
provide  for  alcohol  misuse  information 
for  employees,  supervisor  training,  and 
referral  of  employees  to  employee 
assistance  programs  (EAPs). 

Each  of  the  OA  notices  of  proposed 
rulemaking  (NPRMs)  developed  as  part 
of  this  effort  has  common  language,  to 
the  extent  possible,  in  recognition  of  the 
common  elements  of  the  statute  and  the 
problem  being  addressed.  This  will  ease 
compliance  for  those  companies, 
employers  and  third-party  service 
providers  that  may  be  subject  to  the 
rules  of  more  than  one  of  the  OAs. 

This  document  is  a  common  preamble 
jointly  issued  by  each  of  the  five  OAs 
and  provides  the  background  for  and  an 
overview  of  the  general,  common 
elements  of  their  proposed  rules.  It  is 
incorporated  by  reference  as  part  of  the 
preamble  for  each  individual  OA’s 
NPRM;  additional  modal-specific 
preambles  have  been  issued  by  each  of 
the  OAs  to  provide  an  explanation  of 
any  differences  from,  or  additions  to, 
the  common  language.  The  following 
related  documents  appear  in  today’s 
Federal  Register: 

(1)  This  common  preamble; 

(2)  An  Office  of  the  Secretary  (OST) 
NPI^  on  alcohol  testing  procedures 
and  conforming  changes  to  the  existing 
drug  testing  procedures  that  is 
incorporated  by  reference  into  the  OAs’ 
NPRMs; 

(3)  The  modal-specific  OA  preambles 
and  proposed  alcohol  misuse 
prevention  rule  language  for  the:  FAA; 
FHWA;  FRA  (also  includes  drug 
changes);  FTA;  and  RSPA; 

(4)  FAA,  FRA,  and  FHWA  advance 
notices  of  proposed  rulemaking 
(ANPRMs)  seeking  public  comment  on 
application  of  alcohol  and  drug  testing 
requirements  to  foreign  operators  in  the 
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United  States  in  the  aviation,  rail,  and 
motor  carrier  industries; 

(5)  An  FTA  NPRM  that  would  impose 
on  recipients  of  Federal  funding  in  the 
transit  industry  drug  testing 
requirements  similar  to  those  in  the 
other  transportation  industries; 

(6)  FAA,  FHWA,  FRA.  RSPA  and 
USOG  NPRMs  that  would  require 
submission  of  drug  test  results  to  the 
Department’s  new  Maneigement 
Information  System  (MIS)  (FTA’s  MIS 
proposal  is  included  in  its  drug  testing 
NPRM.); 

(7)  An  FHWA  NPRM  that  proposes 
changes  to  its  existing  drug  rule  in  order 
to  conform  to  the  Act,  including 
extending  coverage  to  intrastate  truck 
and  motorcoach  operations  (FAA  will 
be  separately  proposing,  in  the  near 
future,  conforming  changes  to  its 
existing  drug  testing  rule.);  and 

(8)  A  DOT-wide  ANPRM  that  seeks 
public  comment  concerning  whether 
there  are  less  costly  alternatives  to  the 
current  random  drug  testing  programs 
for  the  aviation,  motor  carrier,  rail,  mass 
transit,  pipeline  and  maritime  industries 
that  can  maintain  an  adequate  level  of 
deterrence  and  detection  of  illegal  drug 
use. 

Draft  regulatory  evaluations  that 
analyze  the  costs  and  benefits  of  and  the 
alternatives  considered  for  each  of  the 
OA  NPRMs  and  for  the  NPRM  on  testing 
procedures  (part  40)  have  been  placed 
in  the  individual  dockets.  We  request 
public  comment  on  these  draft  analyses 
and  solicit  additional  information  that 
would  aid  each  OA  in  developing  its 
final  rule  and  regulatory  evaluation. 

The  Department  plans  to  conduct  one 
or  more  public  hearings  on  these 
proposed  rules.  The  hearing  dates  and 
locations  will  be  announced  in  a 
separate  Federal  Register  notice. 
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Background 

The  Omnibus  Transportation  Employee 
Testing  Act  of  1991 

On  October  28, 1991,  President  Bush 
signed  the  Omnibus  Transportation 
Employee  Testing  Act  of  1991  ("the 
Act”).  (Pub.  L.  102-143,  Title  V).  The 
Act  requires  the  Department  to  prescribe 
regulations  within  one  year  that  require 
testing  of  safety-sensitive  employees  in 
the  aviation,  highway,  rail,  and  mass 
transit  industries  and  in  the  Federal 
Aviation  Administration  for  use,  in 
violation  of  law  or  Federal  regulation,  of 
alcohol  and  drugs  listed  in  the 
Controlled  Substances  Act.  The  Act 
preempts  inconsistent  state  and  local 
laws,  except  certain  state  criminal  laws, 
in  the  aviation,  highway,  and  mass 
transit  industries  and  requires  that  the 
regulations  be  consistent  with  U.S. 
international  obligations.  It  specifically 
mandates,  among  other  things,  privacy 
in  collection  techniques,  incorporation 
of  the  Department  of  Health  and  Human 
Services’  (DHHS)  mandatory  guidelines 
for  drug  testing  and  comparable 
safeguards  for  alcohol  testing,  quantified 
confirmation  of  any  initial  positive 
result,  collection  of  split  samples  of 
body  fluid  specimens,  confidentiality  of 
test  results,  and  scientifically-random 
selection  of  employees  to  be  tested.  It 
requires  pre-employment,  random,  post¬ 
accident,  and  reasonable  suspicion 
testing;  periodic  testing  is  discretionary. 
Regulations  prescribed  under  the  Act 
must  include  provisions  for  the 
identification  of,  and  opportunity  for 
treatment  for,  covered  employees  in 
need  of  assistance  due  to  misuse  of 
alcohol  or  controlled  substances.  The 
Act  states  that  current  federally- 
mandated  programs  are  unaffected  by 
the  new  statutory  requirements. 

At  the  time  of  enactment  of  the  Act. 
several  OAs  already  had  implemented 
programs  designed  to  address  the  use 
and  misuse  of  drugs  and  alcohol  by 
transportation  workers,  and  the 
Department  had  published  an  ANPRM 
on  alcohol  misuse  by  employees  in  the 
DOT-regulated  transportation  industries 
(54  FR  46326,  November  2, 1989).  In 
1988,  six  of  the  Department’s  OAs:  FAA; 
FHWA;  FRA;  FTA,  formerly  the  Urban 
Mass  Transportation  Administration, 
(UMTA);  USCG;  and  RSPA,  issued  drug 
testing  rules  for  members  of  their 
regulated  industries  (53  FR  47002  et. 
seq.,  Nov.  21, 1988).  (The  FTA  rule  was 
overturned  by  a  Federal  appellate  coxirt 
in  January  1990  on  the  grounds  that  the 
agency  lacked  statutory  authority  to 
issue  nationwide  standards  requiring 
drug  testing.)  The  rules  generally  apply 
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to  persons  performing  safety-sensitive 
and  security-related  fonctions  in 
commercial  operations.  The  Department 
also  published  in  1988,  and  revised  in 
1989,  a  Department-wide  drug  testing 
proc^ures  rule  (49  CFR  part  40)  that 
governs  testing  under  all  the  OA  rules 
(53  FR  47002,  Nov.  21, 1988;  54  FR 
49854,  Dec.  1, 1989).  As  noted  above, 
the  Act  requhm  certain  changes  to  the 
existing  dnig  testing  niles  (e.g.,  it 
requires  split  samples  and  extends 
coverage  to  intrastate  truck  and 
motorcoach  operations  under  the  FHWA 
rule).  It  also  directs  FTA  to  issue  drug 
testing  niles. 

In  addition  to  the  requirements 
discussed  above,  the  Act  requires 
alcohol  and  drug  testing  for  certain  DOT 
employees.  Air  traffic  controllers 
employed  by  the  FAA  are  the  largest 
group  of  employees  sub)ect  to  this 
testing  (they  are  already  subject  to  drug 
testing  under  an  existing  DOT  policy). 
Another  example  of  DOT  employees 
subject  to  coverage  is  vehicle  drivers 
who  must  have  a  Commercial  Driver’s 
License  (CDL).  The  Department  is 
developing  a  DOT  Order  (an  internal 
program  document)  to  conform  the 
Department’s  drug  testing  program  for 
its  own  employees  to  the  requirements 
of  the  Act  and  to  implement  alcohol 
testing. 

Regulatory  History 

During  the  drug  testing  rulemakings, 
we  noted  on  numerous  occasions  that 
alcohol  is  a  drug.  We  recognized 
alcohol’s  wide  use,  its  addictive  nature, 
and  the  number  of  transportation- 
related  deaths  and  injuries  that  result 
every  year  from  its  misuse.  We  also 
realiz^  that,  for  numerous  reasons,  the 
solution  to  the  alcohol  problem  may  be 
very  difrerent  from  that  concerning 
other  drugs,  such  as  cocaine  or 
marijuana.  For  that  reason,  with  one 
exception,  the  OAs  did  not  include 
alcohol  among  the  list  of  substances  to 
be  tested  for  under  the  drug  testing 
regulations.  (Pursuant  to  a  statutory 
mandate,  the  Coast  Guard  made  post¬ 
accident  alcohol  testing  mandatory  in 
an  amendment  to  an  existing  rule 
permitting  that  testing.  The  FRA  had 
previously  included  alcohol  in  its  post¬ 
accident  testing  mandate  and  had 
authorized  alcohol  testing  for  reasonable 
cause.)  In  announcing  the  drug  testing 
rules,  then  Secretary  of  Tranqmrtation 
fames  Burnley  stated  that  he  had 
directed  his  General  Counsel  to  review 
the  Department’s  existing  alcohol 
regulations  to  determine  if  they  were 
sufficient. 

In  his  )une  15, 1989,  testimony  before 
the  Senate  Committee  on  Commerce, 
Science  and  Transportation,  former 


Secretary  Samuel  Skinner  committed 
the  Department  to  further  exploration  of 
the  need  for  additional  regulation  of 
alcohol  use.  "Drug  and  Aloihol  Testing: 
Hearings  on  S.  561.  Before  the 
Committee  on  Commerce,  Science,  and 
Transportation’’,  101st  Cong.,  1st  Sess. 
23-39  (1989).  On  November  2. 1989,  the 
Department  published  an  advance 
notice  of  proposed  rulemaking 
(ANPRM)  to  solicit  public  comment  on 
whether  the  Department’s  existing 
regulatory  requirements  and  programs 
were  sufficient  to  respond  to  the 
hazards  of  alcohol  use  and  misuse  in 
DOT-regulated  transportation  industries 
and  to  determine  what  additional 
action,  if  any,  should  be  taken.  The 
ANPRM  is  discussed  in  greater  detail 
below. 

The  Public  Hearing 

To  enable  better  evaluation  and 
comparison  of  the  capabilities  of 
different  alcohol  testing  methods,  the 
Department  of  Transportation 
conducted  a  public  hearing  on 
November  18, 1991,  to  obtain  specific 
information  from  the  manufecturers  of 
breath  test  devices.  Our  purpose  was  to 
examine  the  current  or  feasible 
capabilities  of  equipment  to  handle  the 
problems  of  testing  in  the  transportation 
industry,  particularly  verification  of  the 
identity  of  tested  individuals  and  the 
validity  of  the  test  result.  At  the  hearing, 
the  Department  noted  that  attempts  to 
tamper  with  the  test  and  refusals  to 
acknowledge  the  test  result  may  be 
problems  since  an  immediate  result  is 
available.  Even  with  procedural 
safeguards,  we  are  concerned  about  the 
integrity  of  a  breath  test  in  various 
situations,  for  example: 

1.  Tampering;  An  employer  may  want 
to  ignore  a  positive  result  to  keep  its 
business  operating  to  the  detriment  of 
public  safety.  Alternatively,  an 
employer  may  insist  that  a  result  is 
positive  in  order  to  get  rid  of  a 
troublesome  employee.  In  either  case, 
the  tester  could  substitute  someone  with 
or  without  alcohol  in  his/her  system  for 
the  covered  employee  who  was  to  be 
tested.  ’The  Department  would  need  to 
be  able  to  verify  that  the  employer  is 
complying  with  regulatory  requirements 
and  to  protect  the  employee. 

2.  Identification  of  Tested  Employee: 
A  covered  employee  feced  with  an 
immediate  positive  result  and  the 
possible  loss  of  his/her  job  may  insist 
that  he/she  never  blew  into  a  breath  test 
device;  e.g.,  that  he  or  she  completed 
the  form  and  then  the  employer/tester 
blew  into  the  device.  The  Department 
would  need  to  be  able  to  verify  that  the 
employee  was  the  one  tested. 


The  Department  also  indicated  that  it 
would  ne^  to  ensure  accurate  test 
results  without  adding  prohibitive  costs 
to  any  proposed  program. 

Representatives  of  eight  manufecturers 
assured  DOT  officials  that  existing 
technology  can  keep  adequate,  verifiable 
records  of  tests.  'They  claimed  that  they 
could  make  the  following  safeguards 
against  tampering  with  only  minor 
adjustments  to  h^ware  and  software: 
storage  of  results  in  secure  computer 
systems,  assignment  of  a  aerial  number 
to  each  test,  and  use  of  mametic  cards 
to  identify  testees.  Voice  identification 
of  the  testee  is  another  possible 
technology,  but  it  is  still  being 
develop^.  DOT’S  query  about  whether 
a  camera  could  be  add^  to  the  breath 
test  device  elicited  industry  warnings 
that  more  complicated  equipment 
would  be  less  portable  and  more  prone 
to  breakdown.  The  manufacturers 
pointed  out  that  currently  available 
equipment  alone  cannot  provide  an 
indisputable  verification  procedure  or 
replace  trained  human  supervision  of 
the  testing  process. 

The  Department  believes  that  the 
testing  procedures  set  forth  in  the 
separate  document  proposing  new 
alcohol  provisions  tar  49  CFR  part  40 
published  in  today’s  Federal  Register 
provide  adequate  safeguards  for  breath 
testing  in  response  to  the  above 
concerns,  but  specifically  seeks 
comment  on  this  issue. 

The  ANPRM 

In  its  November  2, 1989,  ANPRM,  the 
Department  set  forth  a  number  of 
options  for  reducing  alcohol  misuse  in 
DOT-regulated  transportation 
industries,  if  further  action  were 
deemed  necessary.  'The  options 
included: 

1.  Requiring  employers  to  establish 
Employee  Assistance  Programs  (EAP) 
that  provide  education  on  the  dangers  of 
alcohol  misuse  as  well  as  training  to 
detect  alcohol  use  or  impairment  on  the 
job; 

2.  Requiring  employers  to  set  up  self- 
and  peer-referral  programs  designed  to 
identify  alcohol  abusers  and  get  them 
into  rehabilitation  programs,  with  the 
understanding  that  the  identified 
abusers  could  retain  their  jobs  if 
rehabilitation  is  successfully  completed; 

3.  Requiring  alcohol  testing  of 
transportation  employees  sii^lar  in 
whole  or  in  part  to  our  drug  testing  rules 
(e.g.,  pre-employment,  periodic, 
reasonable  cause,  post-accident  and 
random  testing); 

4.  Requiring  pre-performance  testing 
prior  to  permitting  a  covered  employee 
to  operate  a  vehicle  or  perform  s^ty- 
or  security-related  duties  (e.g.,  a  pilot 
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could  be  tested  before  entering  the 
cockpit  to  fly  an  airplane);  and/or 

5.  ^couraging  the  states  to 
implement  safety  programs  directed  at 
alcohol  misuse  and  to  increase  their 
enforcement  efforts. 

Comments  on  the  ANPRM 

General  Summary 

Over  225  comments  were  filed  in 
response  to  the  ANPRM.  Commenters 
included  governmental  agencies,  trade 
associations,  academic  and  medical 
institutions  and  associations, 
companies,  unions  and  individuals. 
About  one-half  of  all  commenters 
favored  no  additional  federal  regulation. 
About  one-third  of  the  commenters 
favored  some  combination  of  testing, 
education,  rehabilitation,  and 
enforcement.  Twelve  commenters,  who 
directed  their  comments  to  all  of  the 
OAs,  favored  a  combination  of 
rehabilitation  and  education.  Twenty- 
eight  commenters,  all  of  whom  directed 
their  comments  to  the  FAA,  favored  a 
combination  of  education  and 
enforcement;  and  39  commenters  who 
directed  their  comments  to  various  OAs 
favored  a  combination  of  testing, 
rehabilitation,  and  enforcement.  About 
one-sixth  of  all  commenters  fevored 
testing  as  their  preferred  approach. 

Grounds 

About  75  percent  of  the  commenters 
who  addressed  the  question  of  what  are 
the  most  appropriate  groimds  for  testing 
favored  reasonable  cause  and  post¬ 
accident  testing.  These  commenters 
argued  that  testing  should  occur  only 
where  there  is  cause  to  test,  such  as 
where  a  covered  employee  is  suspected 
of  being  intoxicated,  or  where  an 
accident  may  be  causally  linked  to 
alcohol  consumption.  A  number  of 
these  commenters  also  suggested  that 
there  should  be  increased  enforcement 
of  the  existing  regulations. 

About  40  percent  of  commenters  who 
addressed  the  issue  favored  different 
combinations  of  grounds  for  testing.  In 
addition  to  reasonable  cause  and  post¬ 
accident  testing,  preferred  by  all  of  these 
commenters,  they  also  favoiM  various 
combinations  of  pre-employment, 
periodic,  random,  pre-performance  and 
post-rehabilitation  testing.  Commenters 
who  favored  such  combinations,  usually 
failed  to  provide  specific  reasons  to 
support  meir  favored  combination. 
Those  supporting  random  testing, 
however,  focused  on  the  unpredictable 
occurrences  of  this  type  of  testing  and 
the  resulting  deterrent  effect 

Testing  Techniques 

About  one-third  of  the  commenters 
who  focused  on  this  issue  suggested  that 


employers  be  allowed  to  choose  the 
testing  techniques  appropriate  for  their 
businesses  and  financial  positions. 
Another  third  of  the  commenters 
favored  breath  testing.  These 
commenters  noted  tlmt  breath  test 
devices  are  portable  and  inexpensive.  In 
addition,  these  devices  provide  the  least 
invasive  of  all  the  testing  techniques, 
because  they  do  not  rely  upon  the 
provision  of  any  bodily  flidd. 

The  remaining  comments  were 
equally  divided  in  support  of  blood  and 
urine  testing.  Those  favoring  blood 
believed  that,  although  it  is  the  most 
invasive,  it  is  the  only  legally  defensible 
testing  technique  for  intoxication.  Those 
favoring  urine  testing,  on  the  other 
hand,  focused  on  the  ease  of 
administration,  particularly  if  combined 
with  the  current  DOT-required  drug 
testing  program.  Two  commenters 
favored  a  two-tiered  testing  method,  in 
which  a  breath  test  device  is  used  as  a 
screening  device  with  a  follow-up  blood 
test,  if  the  screen  test  was  positive. 

These  two  commenters  focused  on 
avoiding  the  intrusiveness  of  a  blood 
test  without  a  showing  of  cause. 

Finally,  one  manufacturer  supported 
the  saliva-based  method  it  currently 
markets.  This  commenter  claimed  &at 
its  alcohol  testing  method  is  accurate, 
quick  (the  test  may  be  performed  within 
two  minutes),  does  not  need  calibration, 
and  does  not  require  technical  training 
to  operate.  In  addition,  the  colored 
litmus  paper  upon  which  the  testing 
method  is  based  is  relatively 
inexpensive  when  compared  with  other 
testing  techniques  requiring 
sophisticated  equipment. 

Alcohol  Concentration 

Commenters  who  addressed  the  issue 
of  the  appropriate  concentration  for  a 
"positive’'  alcohol  test  favored 
concentrations  ranging  from  zero  to  0.05 
alcohol  concentration  as  the  standard 
for  prohibition.  About  half  of  these 
commenters  favored  0.04  because, 
currently,  most  federal  and  state 
regulations  mandate  0.04  as  the 
prohibited  alcohol  concentration  for 
commercial  transportation  operators. 
Twenty  percent  of  these  commenters 
favored  an  alcohol  concentration  of 
zero.  They  noted  that  alcohol’s  efiects 
vary  among  individuals  and  that  only 
zero  tolerance  would  ensure  zero 
alcohol  impairment. 

'The  remaining  comments  were 
divided  equally  among  three  different 
groups.  The  fii^  group  recommended 
implementation  of  different  alcohol 
concentrations  according  to  the  type  of 
testing  that  is  employed.  For  example, 
the  College  of  American  Pathologists 
favored  an  alcohol  concentration  of  0.04 


for  blood  testing,  and  0.06  for  breath 
testing.  These  commenters  stated  that 
different  testing  techniques  are  not 
equally  accurate  and  that  different 
alcohol  concentrations  should  be 
chosen  to  account  for  the  different 
chances  of  error  associated  with  each 
testing  technique. 

'The  second  group  favored  0.02  as  the 
prohibited  alcohol  concentration.  Those 
commenters  noted  that  although  DOT 
should  strive  for  “zero  tolerance’’  of 
alcohol  use  while  an  individual  is  on 
duty,  they  believed  0.02  is  the  minimum 
alcohol  concentration  that  can  be 
reliably  measured.  Finally,  the  third 
group  favored  .05,  believing  that  current 
technology  is  unable  to  accurately 
detect  an  alcohol  concentration  below 
that. 

Consequences  of  a  Positive  Test 

Commenters  who  addressed  this  issue 
favored  one  of  foinr  general  approaches. 
Half  argued  that  employers  should  be 
able  to  take  whatever  action  they  deem 
appropriate.  Several  were  concerned  by 
the  prospect  of  a  federal  regulation  that 
would  dictate  the  manner  in  which  they 
should  deal  with  a  covered'employee 
who  might  place  their  business  at  risk 
because  of  an  alcohol  problem.  Twenty 
percent  favored  mandatory 
rehabilitation.  These  commenters  noted 
that  alcoholism  is  a  disease  that  requires 
treatment  and  stated  that  the  employer 
has  a  duty  to  provide  treatment  before 
deciding  to  terminate  a  covered 
employee.  Twenty  percent  favored 
federal  regulations  that  would  allow  the 
employer  to  fire  a  covered  employee  for 
alcohol  misuse  if  the  problem  is 
discovered  through  testing,  but  favored 
rehabilitation  for  a  covered  employee 
who  comes  forth  voluntarily  for 
treatment.  They  argued  that  this 
approach  serves  the  dual  goals  of 
providing  treatment  to  those  who  both 
want  and  need  treatment,  while 
allowing  an  employer  to  terminate  those 
who  pose  too  great  a  risk  to  the 
employer’s  business.  About  ten  percent 
of  the  commenters  favored  automatic 
termination  for  any  transportation 
employee  with  an  alcohol  misuse 
problem  on  the  groimd  that  such  an 
employee  poses  too  great  a  risk  to  the 
safety  of  passengers  and  the  public  at 
lanee. 

Several  of  the  matters  at  issue  in  the 
ANPRM  are  no  longer  issues,  since  the 
Act  or  other  legislation  mandates  certain 
action.  For  example,  the  Act  requires 
pre-employment,  reasonable  siispidon, 
random  and  post-accident  testing  for 
aviation,  motor  carriers,  rail,  and  mass 
transit.  Specific  responses  to  the  issues 
raised  by  the  commenters  as  well  as  the 
specific  statutory  mandates. 
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authorizations,  and  prohibitions  are 
discussed  in  more  detail  in  this 
preamble  and  the  preambles  of  the  OA 
NPRMs. 

The  NPRM 

General  Information  and  Depnitions 

Throughout  this  document,  we  have 
generally  relied  on  at  referred  to  the 
results  of  many  studies  concerning 
alcohol.  Parenthetical  references  to 
these  studies  are  included  in  the  text; 
their  full  names  are  listed  alphabetically 
in  a  bibliography  in  appendix  A.  Copies 
of  these  studies  have  own  placed  in  the 
OST  rulemaking  docket.  It  is  important 
to  note  that  the  test  data  we  have  are  not 
complete;  often  the  database  includes 
only  those  tests  that  were  performed. 
Tests  are  performed  after  some 
accidents,  but  not  others,  depending 
upon  current  regulatory  requirements, 
the  availability  of  testing  personnel,  and 
location  and  timing  of  accidents.  Also, 
'lata  ere  not  comparable  among  the 
transportation  modes,  because  of 
differences  in  reporting  requirements, 
databases,  and  time  periods.  In  addition, 
the  referenced  studies  generally  used 
different  parameters  and  are  therefore 
not  comparable  to  each  other. 

Many  of  the  words  relating  to  alcohol 
are  used  interchangeably  in  our  society, 
which  may  cause  some  confusion.  In 
this  document,  we  use  the  terms 
"driving  while  intoxicated"  (DWI)  and 
"driving  imder  the  influence"  (DUI)  to 
refer  to  the  same  thing:  violation  of  state 
and/or  Federal  alcohol  concentration 
standards  defining  intoxication.  "Zero 
tolerance”  refers  to  a  0.00  alcohol 
concentration  standard.  "Impairment" 
and  "under  the  influence"  refer  to  the 
effect  of  alcohol  ingestion  in  the 
performance  of  a  safety-sensitive 
function,  without  regain  to  a  specific 
alcohol  concentration. 

Existing  Safety  Problem 

Effects  of  Alcohol 

The  potential  effects  of  alcohol 
misuse  are  substantial  in  terms  of  lives 
lost,  injuries  and  environmental  and 
property  damage.  Alcohol  misuse 
claims  at  least  100,000  lives  annually, 

25  times  as  many  as  all  illegal  drugs 
combined.  In  1991, 41,462  deaths 
occurred  on  our  nation’s  highways,  of 
which  38.5  percent  involved  an 
intoxicated  (with  an  alcohol 
concentration  over  0.10)  driver  or  non¬ 
occupant  (e.g.,  pedestrian),  and  another 
9.5  percent  where  at  least  smne  alcohol 
was  involved.  (National  Highway  Traffic 
Safety  Administration,  "1991  Alcohol 
Fatal  Crash  Facts.") 

Ethanol  (the  psychoactive  component 
of  alcoholic  beverages)  is  a  centr^ 


nervous  system  depressant.  It  has  been 
widely  recognized  for  years  that 
consumption  of  alcohol  can  degrade 
performance  of  demanding  or  delicate 
tasks.  There  is  less  agreement,  however, 
about  how  much  alcohol  must  be 
ingested  before  there  is  a  significant 
degradation  of  performance.  Studies 
have  indicated  that  the  effects  of  alcohol 
vary  among  individuals,  and.  even  for  a 
given  individual,  alcohol  will  have 
varying  effects  depending  on  such 
factors  as  motivation,  fatigue,  and 
previous  experience  with  alcohol  (Zero 
Alcohol,  1987;  Ryder,  1981;  Landauer, 
1983;  Lister.  1983).  One  reason  for  the 
substantial  variation  among  individuals 
is  that  ingestion  of  a  specified  quantity 
of  alcohol  by  two  people  will  nut 
necessarily  produce  the  same  alcohol 
concentration  in  each,  even  if  they  have 
the  same  body  weight  (Zero  Alcohol, 
1987). 

In  one  study,  for  example,  it  was 
found  that  a  given  body-weight-adjusted 
dose  of  ethanol  could  produce  a  range 
of  alcohol  concentrations  of  .036  to  .095 
(O’Neill.  1983).  In  addition,  alcohol 
appears  to  enter  the  blood  stream  at 
different  rates  in  different  people  (Zero 
Alcohol,  1987).  In  another  study, 
subjects  were  given  controlled  doses 
and  had  equal  amounts  of  food  in  their 
system.  Nevertheless,  the  time  required 
to  reach  the  peak  alcohol  concentration 
varied  from  15  to  90  minutes  after 
ingestion  (Wilson,  1984). 

There  also  are  performance 
differences  between  individuals  that  are 
unrelated  to  the  blood  alcohol 
concentration.  It  appears  that  highly 
skilled  professionals  may  be  better  able 
to  compensate  for  the  physiological 
effects  of  alcohol  than  persons  who  are 
less  skilled,  particularly  at  lower 
alcohol  concentrations.  In  two  studies 
comparing  the  effect  of  alcohol  on  the 
performance  of  racing  drivers  and 
ordinary  drivers  on  a  closed  track,  the 
skill  of  the  ordinary  drivers  showed 
some  degradation  at  an  alcohol 
concentration  of  0.05,  while  the  racing 
drivers  showed  no  impairment  until 
they  reached  substantially  higher 
alcohol  concentrations  (Forney,  1961). 
Similarly,  in  a  comparison  of 
nonprofessional  and  professional  pilots 
at  alcohol  concentrations  of  0.04, 0.08, 
and  0.12,  the  nonprofessionals  made 
numerous  errors  in  tracking,  while  the 
professionals’  tracking  ability  did  not 
decrease  even  at  the  highest  alcohol 
concentration  (Billings,  1972).  The 
study  noted,  however,  that  the 
professional  pilots  conunitted  more 
procedural  errors  than  normal  after 
alcohol  consumption.  Compounding 
factors,  such  as  fatigue  and  unexpected 


challenges,  are  likely  to  affect  results  in 
a  real-world  situation. 

Most  States  have  adopted  an  alcohol 
concentration  of  0.10  as  the  definition  of 
intoxication  in  connection  with  laws  on 
driving  imder  the  influence  for  non¬ 
commercial  as  well  as  for  commercial 
operators.  Some  use  it  as  a  rebuttable 
presumption  of  a  violation;  others  as  a 

{ter  se  violation.  Five  states  have 
owered  their  alcohol  concentration 
standards  to  0.08;  and  a  number  of 
states  are  in  the  process  of  considering 
adoption  of  the  0.04  FHWA  alcohol 
concentration  standard  for  ccmimercial 
drivers.  States  with  alcohol 
concentration  standards  for  operating 
recreational  vessels  or  aircraft  typically 
use  0.10. 

As  indicated  above,  however,  a 
number  of  laboratory  studies  have 
shown  that  performance  on  some  tasks 
can  begin  to  degrade  at  alcohol 
concentrations  well  under  0.10 
(Moskowitz,  1973;  Drew,  1959; 
Landauer,  1983).  Some  studies  have 
suggested  that  performance  degrades  in 
a  linear  fashion,  beginning  with  the 
lowest  levels  tested  (Moskowitz,  1985; 
Drew,  1959).  Blood  alcohol 
concentrations  (BAC)  lower  than  0.05 
have  been  associated  with  increases  in 
errors  in  tasks  requiring  divided 
attention,  and  it  appears  that  cognitive 
performance  is  decreased  for  most 
individuals  at  BAC’s  of  0.04  or  less 
(Zero  Alcohol,  1987;  Evans,  1974).  Low 
alcohol  concentrations  have  also  been 
shown  to  affect  a  driver’s  stopping 
distance  and  to  increase  errors  in 
steering  (Laurell,  1977).  There  is  no 
definitive  answer  to  how  much  the  risk 
of  accident  occiirrence  increases  as  a 
result  of  the  performance  deficit,  but 
some  relationship  can  be  assumed. 
Those  OAs  in  the  Department  that  have 
set  allowable  alcohol  concentrations  for 
transportation  workers  (FAA,  FHWA, 
FRA  and  Coast  Guard)  generally  have 
used  0.04  as  the  prohibited 
concentration. 

The  Alcohol  Problem — Generally 
The  National  Institute  on  Alcohol 
Abuse  and  Alcoholism  (NIAAA) 
reported  in  1987  that  two  of  every  three 
adults  in  the  United  States  drink,  but  10 
percent  of  those  drinkers  consume  half 
of  the  nation’s  beer,  wine  and  liquor. 
The  National  Institute  on  Drug  Abuse 
(NIDA)  reported  that  an  estimated  17 
million  U.S.  adults  are  alcoholics, 
which  is  about  six  times  higher  than  the 
number  of  cocaine  users.  (NIDA  study, 
1989).  While  it  is  difficult  to  estimate 
the  precise  cost  to  society  from  alcohol 
misuse,  there  is  no  doubt  that  the  cost 
is  enormous.  The  potential  effects  of 
alcohol  misuse  are  substantial  in  terms 
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of  lives  lost,  personal  injuries,  property 
damage,  business  losses  (lost 
productivity,  absenteeism,  increaaed 
health  care  costs,  etc.)  and 
environmental  damage. 

According  to  a  Research  Triangle 
Institute  study  performed  for  the 
Department  of  Health  and  Human 
Services,  the  overall  economic  cost  to 
American  society  from  alcohol  misuse 
was  $89.5  billion  in  1980.  This  amount 
represents  direct  costs,  such  as  medical 
treatnient,  and  indirect  costs,  such  as 
lost  wages  and  reduced  productivity.  In 
1987,  the  NIAAA  estimated  the 
economic  costs  to  society  of  alcohol 
misuse  to  be  nearly  $117  billion  a  year, 
including  $18  billion  from  premature 
deaths,  $66  billion  in  lost  productivity, 
and  $13  billion  for  rehabilitation. 
Assuming  the  base  numbers  are  still  the 
same,  inflation  presumably  has 
increased  the  cost  in  current  dollars. 

Alcohol  Misuse  in  the  Transportation 
Industry 

General 

Generally,  the  Department’s  previous 
alcohol  misuse  prevention  efforts  have 
focused  on  alcohol  as  it  affects  an 
individual’s  medical  qualifications: 
prohibitions  against  on-duty  use, 
operating  while  under  the  influence, 
and.  in  certain  cases,  use  during  defined 
pre-duty  i>eriods;  and  sanctions  for 
violations  of  the  Federal  regulatory 
scheme,  as  well  as  sanctions  for 
violations  of  State  alcohol  laws.  'Thus 
alcohol  testing,  with  limited  exceptions, 
has  been  left  to  State  enforcement.  < 
(Current  FRA  rules  require  post¬ 
accident  and  authorize  reasonable  cause 
testing.  The  FAA  requires  crewmembers 
to  submit  to  State  tests  upon  request  and 
to  furnish  the  results  to  the 
Administrator.  The  Coast  Guard  also  has 
existing  requirements  concerning 
alcohol  misuse,  including  some  testing.) 
Each  of  the  following  sections  briefly 
describes  the  existing  OA  rules  on 
alcqhol  and  contains  Departmental  data 
on  flie  alcohol  problem  in  each  segment 
of  the  transportation  industry.  We 
specifically  invite  commenters  to 
provide  to  the  appropriate  OA  docket 
any  additional  relevant  data  about  the 
alcohol  problem  in  the  diffwent  modes 
of  transportation. 

Aviation 

The  current  FAA  regulations  prohibit 
a  person  from  acting  or  attempt^g  to  act 
as  an  aircraft  crewmember  if  he  or  she 
is  under  the  influence  of  alcohol,  has 
consumed  any  alcoholic  beverage 
within  the  prior  8  hours,  or  has  an 
alcohol  concentration  of  0.04  or  greater. 
The  FAA  may  ntedically  disqualify  a 


pilot  with  a  history  of  drug  dependence, 
alcoholism,  or  mental  problems.  Since 
having  a  vaUd  medical  certificate  is  an 
essential  job  qualification  for  a  pilot,  a 
pilot  lacking  such  a  certificate  is  not  a 
“qualified  individual  with  a  disability,’’ 
and  the  Americans  with  Disabilities  Act 
of  1990  (ADA)  does  not  reqxiire  an 
aviation  employer  to  provide 
“reasonable  accommodation”  to  such  an 
individual. 

In  1987,  the  Department’s  Inspector 
General  checked  the  National  Driver 
Register  (NDR)  against  records  in  the 
Florida  Department  of  Motor  Vehicles;  it 
found  that  nearly  8,000  FAA-certified 
pilots  in  Florida  had  been  convicted  of 
drunk-driving  offenses.  Recent 
legislation  allowed  FAA  and  the  rail 
industry  to  use  the  NDR  to  locate  and 
review  individual  driving  records  to 
screen  qualifications  of  airline  pilots 
and  locomotive  engineers.  The  FAA  was 
unaware  of  these  DUI  convictions 
because  the  pilots  had  not  reported 
them  to  the  FAA  as  required.  The  FAA 
then  issued  a  DUI  enforcement  policy 
and  a  rule  that  includes,  among  other 
matters,  a  process  for  examining  driving 
records.  Pilots  with  2  or  more  dmg-  or 
alcohol-related  driving  offenses  within  3 
years  are  subject  to  FAA  certificate 
revocation  action. 

There  has  never  been  an  accident 
involving  a  large  U.S.  passenger  airline 
in  which  the  probable  cause  was 
attributed  to  alcohol  use.  However,  in 
August  1990,  three  Northwest  Airlines 
pilots  were  sentenced  for  flying  while 
intoxicated  between  Fargo,  ND,  and 
Minneapolis,  MN.  Two  hours  after  the 
flight  ended,  the  crew  captain’s  alcohol 
concentration  was  found  to  be  0.13;  he 
testified  that  he  drank  20  rum  and  cokes 
the  night  before  the  6:00  AM  flight. 
Starting  in  the  early  1970’s,  the  Air  Line 
Pilots  Association  and  the  major 
airlines,  in  cooperation  with  the  FAA. 
developed  a  program  to  identify 
alcoholic  pilots,  so  that  they  could  be 
treated  and,  as  appropriate,  returned  to 
duty.  More  than  1,500  pilots  have  been 
through  this  program,  with  a  relapse 
rate  of  approximately  10  percent.  Since 
the  program  provides  for  stringent 
surveillance  of  treated  pilots,  &ere  has 
been  no  compromise  of  safety. 
Nevertheless,  the  existence  of  such  an 
extensive  program  and  the  occurrence  of 
the  Northwest  pilots  incident 
demonstrate  that  the  air  carrier  industry 
is  not  immune  to  the  problem  of  alcohol 
misuse.  We  do  not  have  any  data, 
however,  on  the  costs  of  alcohol  misuse 
in  terms  of  lost  productivity  and 
increased  medical  expenses. 

The  National  Transportation  Safety 
Board  (NTSB)  has  collected  the 
following  data  concerning  the 


relationship  between  alcohol  and 
aviation  accidents.  From  1975  through 
1986,  eleven  part  135  carriers  (all  except 
one  were  commercial  air  taxi  cargo 
planes;  the  exception  was  a  non- 
scheduled  charter  carrier  with  a  foreign 
crew)  were  involved  in  accidents  in 
which  alcohol  was  determined  to  be  a 
factor.  As  noted  above,  there  have  been 
no  part  121  or  part  135  (large  or  air  taxi/ 
commuter  air  carrier)  accidents  in 
which  alcohol  has  been  determined  to 
be  a  cause. 

Motor  Carriers 

Currently,  drivers  found  to  be  under 
the  influence  of  alcohol  or  drugs  are 
disquahfied  from  operating  a 
commercial  motor  vehicle  (CMV),  or 
any  vehicle  subject  to  the  Federal  Motor 
Carrier  Safety  Ibagulations  (FMCSRs). 
FHWA  reflations  prohibit  the  use  of 
alcoholic  beverages  within  four  hours  of 
reporting  to  work  and  also  prohibit  a 
driver  fiom  working  while  having  any 
measurable  alcohol  concentration  or  any 
detected  presence  of  alcohol  in  his  or 
her  system.  This  effectively  amounts  to 
a  zero  alcohol  limitation  for  CMV 
operators.  In  addition,  a  driver  will  not 
be  considered  physically  qualified  to 
drive  a  motor  vehicle  if,  among  other 
things,  the  driver  is  an  active  alcoholic. 
On  October  4, 1988,  FHWA  issued 
requirements  that,  by  October  1, 1993, 
states  must  adopt  regulations  whereby  a 
commercial  motor  vehicle  (CMV) 
operator  cmivicted  of  having  an  alcohol 
concentration  of  0.04  or  above  Mrill  be 
deemed  to  be  DUI  and  subject  to  a 
disqualification  of  at  least  one  year,  or 
the  states  will  lose  a  percentage  of 
federal-aid  highway  funds.  These 
alcohol  concentration  regulations  are 
integral  to  the  commercial  driver’s 
license  (CDL)  promam,  a  nationwide 
restructuring  (under  FHWA  and  state 
auspices)  of  testing,  licensing,  and 
disqualification  procedures  for  CMV 
operators.  Mandated  by  the  Commercial 
Motor  Vehicle  Safety  Act  of  1986,  the 
CDL  program  includes  a  national 
clearinghou.se  through  which  states 
exchange  commercial  drivers’  record 
information,  including  the  alcohol 
concentrations  of  convicted  drivers. 
Accident  statistics  indicate  that  nearly 
half  of  the  fatally  injured 
noncommercial  motor  vehicle  drivers 
had  a  measmable  amount  of  alcohol  in 
their  blood  (usually  0.10  or  more) 
compared  with  about  15  percent  of 
fatally  injured  drivers  of  medium  and 
heavy  trucks.  Moreover,  as  the  chart 
below  indicates,  for  those  truck  drivers 
who  had  been  drinking  before  an 
accident,  the  highest  accident  rate  was 
among  those  consuming  the  most 
alcohol.  Drivers  of  heavy  and  medium 
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trucks  with  measurable  alcohol 
concentrations  are  involved  in  about 
750  fetal  crashes  annually,  along  with 
another  7,700  crashes  renting  in 
personal  injuries  and  4,750  crashes 
involving  only  property  damage  (Zero 
Alcohol,  1987). 


Percent- 
egeof  aN 
lew  truck 
accidents 

Percent 
of  the 
15%  of 
truck  driv¬ 
ers  who 
hadalco- 
hot  In 
thek 
blood 

No  Truck  Driver  Use  of  At- 

. 

85.0 

N/A 

AC  ■  0.10  or  more _ _  ... 

9.1 

60 

AC  «  0.04-0.10 _ 

2.7 

18 

AC  ■  .03  or  lees _  ....... 

3.2 

21 

(Z«o  Afcytwl.  IBST)  (FABS  <Mi  1862-1965)  (AC 
msiM  iloQhoi  conoscitoitton). 

In  1990,  the  NTSB  published  the 
results  of  a  study  of  alcohol  (and  other 
drugs)  used  by  CMV  operators  in  fatal* 
to*the*driver,  heavy  truck  accidents. 
Thirteen  percent  of  the  fetally  injured 
drivers  tested  positive  for  alcohol. 
(Another  20  percent  of  the  drivers  tested 
positive  for  other  drugs.)  We  also  know 
that  the  cost  of  accidents  to  employers 
is  substantial,  over  and  above  the  Uves 
lost,  whether  CMV  accidents  are  caused 
by  alcohol  or  something  else.  The 
National  Safety  Council  estimates  that 
an  on-the-job  accident  is  four  times 
more  costly  than  one  that  occurs  in  a 
personal  vehicle,  with  an  average  cost  to 
employers  of  $168,000  for  a  fatal 
accident  and  $6,900  for  a  non-fatal 
accident.  The  impact  of  on-the-job 
accidents  caused  by  alcohol  on 
employer  costs  is  quite  significant. 

Rail 

Current  FRA  relations  (49  CFR  part 
219)  prohibit  on-the-job  use  of, 
possession  of,  or  impairment  by,  alcohol 
or  any  controlled  substance,  or  having 
an  alcohol  concentration  of  0.04  or 
more,  for  employees  covered  by  the 
Hours  of  SerWce  Act.  FRA  further 
prohibits  any  employee  who  performs 
service  under  the  Hours  of  Service  Act 
from  using  a  controlled  sul»tance  at  any 
time,  whether  on  duty  or  off-duty, 
except  as  authorized,  and  at  the 
prescribed  dosage,  by  a  medical 
practitioner  who  is  aware  of  the 
employee’s  duties.  If  a  railroad 
determines  that  there  is  reason  to 
believe  that  a  covered  employee  has 
used  a  controlled  substance,  as 
evidenced  by  the  results  of  certain  tests, 
the  railroad  must  immediately  remove 
the  employee  from  covered  service. 

Operation  RedBlock  is  a  peer 
prevention  substance  abuse  program. 
Workers  who  use  controlled  substances 


or  who  report  for  duty  imder  the 
influence  can  be  identified,  removed 
from  the  woricplace,  and  referred  for 
assistance.  The  covered  employee  can 
be  referred  for  assistance  by  a  peer,  a 
supervisor  or  himself/herself.  From 
February  1986,  when  mandatory  FRA 
post-accident  blood  testing  for  dcohol 
began,  through  December  1991, 22 
employees  tested  positive  for  alcohol 
(0.6  percent  of  employees  tested). 
However,  the  number  of  positive 
findings  has  declined  dr^atically  from 
6  (1.0  percent  of  all  persons  tested)  in 
1989,  to  1  (0.2  percent  of  all  persons 
tested)  in  1990.  In  1991, 2  alcohol 
positives  were  recorded  (0.4  percent  of 
all  tested.) 

Since  1986,  however,  alcohol  appears 
to  have  played  a  causal  role  in  10 
acddents/inddents  involving  four 
deaths,  three  injuries,  and  property 
damage  in  excess  of  $3.2  million.  In 
one,  the  engineer  tested  positive  at  an 
alcohol  concentration  of  0.16,  and 
alcohol  was  foimd  by  the  NTSB  to  be  a 
contributing  factor  to  the  accident.  The 
incident  caused  $1.58  million  damage 
and  the  death  of  the  engineer.  In  another 
accident,  eight  injuries  and  $194,000  in 
damages  resulted,  and  a  dispatcher 
tested  positive  at  0.15  alcohol 
concentration.  In  a  1990  accident,  an 
engineer  tested  positive  with  an  alcohol 
concentration  of  0.05  after  his  train 
passed  a  stop  signal  and  collided  with 
another  train,  resulting  in  one  injury 
and  nearly  $500,000  in  property 
damage.  In  1991,  two  brakemen  were 
killed,  one  by  a  train  when  struck 
during  a  switching  operation  and  the 
other  when  he  fell  from  the  side  of  a 
train.  Post-mortem  toxicology  revealed 
alcohol  concentrations  of  0.04  and  0.08, 
respectively. 

Reasonable  cause  breath  testing  under 
the  FRA  program  or  pursuant  to  railroad 
authority  (triggered  %  rule  violations, 
less  serioiis  accidents  and  injuries,  or 
reasonable  suspicion)  has  produced  the 
following  results:  11  of  348  persons  so 
identified  tested  positive  in  1986  (3.2 
percent):  24  of  593  tested  positive  in 
1987  (4.0  percent)  46  of  1005  tested 
positive  in  1988  (4.6  percent);  31  of  973 
tested  positive  in  1989  (3.2  percent);  32 
of  2662  tested  positive  in  1990  (1.2 
percent)  and  37  of  2798  tested  positive 
in  1991  (1.3  percent).  FRA  regulations 
define  a  “positive”  breath  test  as  one 
indicating  an  alcohol  concentration  of 
0.02  or  above.  The  significance  of  these 
results  with  respect  to  measuring 
prevalence  in  the  population  is  difficult 
to  determine,  since  some  of  the  tests 
were  performed  because  of  reasonable 
suspidon  of  recent  iise.  It  should  be 
expected  that  a  high  percentage  of 
reeisonable  suspidon  tests  will  be 


positive,  since  prohibited  use  or 
impairment  had  already  been  identified 
or  suspeded. 

Mass  Transit 

FTA  does  not  have  any  existing 
regulations  concerning  dcohoL  Its 
pr^ary  mission  is  to  provide  grants  for 
the  financing  and  improvement  of  mass 
transportation  systems.  Many  of  FTA’s 
grantees,  however,  are  subjed  to  other 
Federal  requirements  on  alcohol  use. 

All  commuter  rail  operations  funded  by 
FTA,  for  example,  are  subjed  to  FRA 
regulations. 

The  need  for  alcohol  testing  of  mass 
transit  employees  recently  was 
highlighted  by  a  December  28, 1990, 
acddent  in  Boston,  Massachusetts, 
where  a  mass  transit  operator,  with  an 
alcohol  concentration  above  0.10, 
crashed  a  trolley  car,  injuring  33  people. 
In  addition,  the  Senate  Committee  on 
Commerce,  Sdence,  and 
Transportation’s  report  on  S.  676,  No. 
102-54,  (May  2, 1991),  noted  that  in 
Philadelphia  alone,  transit  operators 
have  tested  positive  for  drug  or  alcohol 
use  in  six  major  acddents  between  1986 
and  1990,  involving  at  least  183  injuries 
and  three  deaths.  (Separate  figxuos  for 
drug  and  alcohol  involvement  were  not 
provided.)  On  August  28, 1991,  a 
motorman  later  found  to  have  an 
alcohol  concentration  of  0.21  crashed  a 
subway  train  resulting  in  5  deaths  and 
171  injuries;  this  acddent  broke  the 
Congressional  impasse  on  alcohol/drug 
testing  legislation  and  led  to  the  prompt 
passage  of  the  Act.  Following  issuance 
of  the  1988  FTA  anti-drug  rulemaking, 
some  industry  members  indicated  that 
alcohol  is  a  more  serious  problem  than 
drugs.  One  transit-spedfic  survey 
indicates  that  between  1982  and  1985, 
only  five  out  of  1,210  bus  drivers  tested 
positive  for  alcohol  following  a  fetal 
acddent.  However,  information 
originating  from  industry  sources 
indicates  that  transit  biis  drivers  are 
heavier  drinkers  than  the  general 
population  (U.S.  Census  Bureau,  1984). 
One  survey  found  that  57  percent  of  bus 
drivers  drink  alcohol  at  least  weekly, 
with  an  average  consumption  of  nine 
alcoholic  drinks  per  week;  the  national 
median  is  six  drinks  per  week  (U.S. 
Census  Bureau,  1984). 

An  FTA  document  entitled, 
“Substance  Abuse  in  the  Transit 
Industry,”  November  1991  (prepared 
under  the  UMTA  nomenclature),  was 
based  upon  a  transit  agency  survey  and 
an  employee  survey.  Rraponding  transit 
managers  perceived  alcohol  as  the  major 
substance  of  misuse.  Fifty-eight  percent 
of  the  transit  systems  test  for  alcohol. 
Employee  knowledge  of  coworker  use  of 
alcohol  was  extensive;  about  70  percent 


Federal  Regiater  /  Vol.  57.  No.  241  /  Tuesday,  December  15,  1992  /  Proposed  Rules  -59360 


of  employees  sxirveyed  had  some 
knowledge,  either  through  hearsay  or  by 
direct  observation,  of  alrahol 
impairment  of  colleagues  in  the 
workplace  during  the  pcist  year.  About 
six  percent  of  the  safety-sensitive 
employees  repeated  alcohol  use  during 
or  just  before  duty.  Another  15  percent 
of  the  safety-sensitive  employees 
reported  less  hequent  alcohol 
consumption,  but  at  nearly  similar 
volume  as  those  employees  noted  above. 
When  comparing  these  data  with  those 
contained  in  the  "Natimal  Household 
Survey  on  Drug  Abuse:  Population 
Estimates  1988”  and  the  comparable 
1990  NIDA  survey,  it  appears  that 
reported  alcohol  use  in  the  transit 
industry  is  slightly  lower  than  that 
reported  for  the  general  population. 

Pipeline 

RSPA  has  no  specific  regulations  on 
alcohol.  It  does  Imve  a  general 
regulation  on  health  of  pipeline  workers 
at  liquefied  natural  gas  plants.  Pipeline 
operators  must  look  for  any  physical 
condition  that  would  impair 
performance,  including  any  observable 
disorder  or  condition  that  is 
discoverable  by  a  professional 
examination. 

We  have  no  specific  data  on  alcohol- 
related  accidents  or  lost  productivity 
data  in  this  area;  however,  a  number  of 
the  commenters  in  the  anti-drug 
rulemaking  seemed  to  believe  that 
alcohol  is  a  more  pervasive  problem 
than  drugs  in  the  pipeline  industry.  We 
also  are  aware  that  many  companies  in 
the  pipeline  industry  are  known  to  have 
alcohol  prevention  programs,  but  we  do 
not  have  statistics  or  data  on  the 
prevalence  of  the  problem  in  the 
industry.  Althou^  we  recognize  that 
the  largest  single  cause  of  pipeline 
accidents  is  excavatitm  damage  by 
people  digging  into  pipelines  (people 
not  regulated  by  RSPA).  we  specifically 
request  public  comment  and  data  on 
alcohol  misuse  and  its  relationship  to 
safety  problems  in  the  pipeline 
industry. 

Legal  Authority/Issues 

General 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  is  a  direct 
statutory  mandate  for  the  proposed 
alcohol  testing  in  the  aviation,  motor 
carrier,  rail,  and  mass  transit  industries. 
In  addition  to  this  authority,  the  general 
safety  authmity  relied  onTor  issuing  the 
drug  testing  rules  described  above  also 
provides  a  Msis  for  issuing  alcohol 
misuse  prevention  rules  by  FAA, 
FHWA,  FRA.  and  RSPA.  Althou^  the 
existing  case  law  addressing  the 


constitutionality  of  employee  alcohol 
testing  programs  remains  more  sparse 
than  that  for  drug  testing,  the 
Department  believes  that  existing  legal 
precedents  support  this  rulemakhig 
effort  to  require  alcohol  testing  in  foe 
regulated  transportation  industries. 

Consistent  with  court  findings  in  foe 
area  of  government-mandated  drug 
testing  of  employees,  alcohol  testing 
mandated  by  foe  govemmmit  is 
considered  a  sear^  within  foe  meaning 
of  foe  Fourth  Amendment  to  foe  U.S. 
Constitution.  See,  Schmerberv. 
California,  384  U.S.  757,  767-768 
(1966)(“compeUed  intrusions  into  foe 
body  for  blood  to  be  analyzed  for 
alcohol  content”  must  be  considered  a 
Fourth  Amendment  search):  Skinner  v. 
Railway  Labor  Executives’  Association. 
489  U.S.  616-617  (1989)  (“Subjecting  a 
pierson  to  a  breathalyzer  test,  which 
generally  requires  foe  production  of 
alveolar  or  ‘deep  lung’  breath  for 
chemical  analysis  *  *  *  implicates 
*  *  *  concerns  about  bodily  integrity 
and,  like  foe  blood-alcohol  test  *  *  * 
considered  in  Schmerber,  should  also  be 
deemed  a  search.”) 

In  deciding  whether  a  particular 
search  comports  with  Fourth 
Amendment  protections,  courts  must 
determine  that  under  all  foe  particular 
circumstances  foe  search  itself  is 
“reasonable.”  As  foe  leading  case  on 
bodily  fluid  testing.  Skinner  v.  Railway 
Labor  Executives’  Association,  makes 
clear,  issuance  of  a  warrant  or  foe 
existence  of  probable  cause  or 
individualize  suspicion  is  not  a 
minimum  essential  requirement  in 
establishing  the  reasonableness  of  a 
search  under  an  administrative  testing 
program. 

In  Skinner  (id.),  foe  Supreme  Court 
upheld  regulations  issued  by  foe 
Federal  R^lroad  Administration 
governing  drug  and  alcohol  post¬ 
accident  and  reasonable  cause  testing  of 
railroad  employees  (49  CFR  part  219). 
The  Court  concluded  that  foe  testing 
procedures  and  methods  of  procuring 
blood,  breath,  or  urine  for  testing  as  set 
forth  in  subparts  C  and  D  of  foerRA 
regulations  “pose  only  limited  threats  to 
foe  justifiable  expectations  of  privacy  of 
covered  employees.”  489  U.S.  628.  In 
specifically  focusing  on  foe  privacy 
implications  of  breath  alcohol  tests,  foe 
Court  also  pointed  out  that: 

The  breath  tests  authorized  by  subpart  D  of 
the  regulations  (testing  for  reasonable  cause] 
are  even  less  intrusive  than  the  blood  tests 
prescribed  by  subpait  C  (post-accident 
toxicological  testing).  Unlike  blood  tests, 
breath  tests  do  not  require  piercing  the  skin 
and  may  be  conducted  safely  outside  a 
hospital  environment  and  with  a  minimum 
of  inconvenience  or  embarrassment.  Further, 


breath  tests  reveal  the  level  of  alcohol  in  an 
employee’s  bloodstream  and  nothing  more. 
Like  the  blood-testing  procedures  mandated 
by  subpart  C,  which  can  be  used  only  to 
ascertain  the  presence  of  alcohol  or 
controlled  substances  in  the  bloodstream, 
breath  tests  reveal  no  other  fects  in  whidi  the 
employee  has  a  substantial  privacy  interest. 

*  *  *  In  all  the  circumstances,  we  cannot 
conclude  that  the  aefaninistratira  of  a  breath 
test  implicates  significant  privacy  concerns. 
Id.,  at  625-626. 

While  foe  Court  indicated  that  foe 
collection  of  urine  samples  requires 
employees  “to  perform  an  excretory 
function  traditionally  shielded  by  great 
privacy,  [thus]  rais[ing]  concerns  not 
implicate  by  blood  or  breath  tests],)”  it 
pointed  out  foat  foe  FRA  collection 
procedures  significantly  reduced  foe 
degree  of  personal  privacy  intrusion.  Id., 
at  626.  The  Court  also  examined  foe 
overall  privacy  expectations  of  covered 
railroad  workers  subject  to  foe  FRA 
testing  requirements.  It  concluded  foat 
these  expectations  “are  diminished  by 
reason  of  (covered  employees’] 
participation  in  an  industry  foat  is 
regulated  pervasively  to  ensure 
safety  *  •  •  Id.,  at  627. 

By  contrast,  foe  Court  found  foat  foe 
government’s  interests  in  seeking  to 
determine  foe  cause  of  an  accident  or 
incident,  deterring  alcohol  and  illegal 
drug  use  by  rail  employees,  and 
safeguarding  foe  general  pubUc  are 
compelling.  Under  these  circumstances, 
foe  Court  held  that  alcohol  and  drug 
testing  pursuant  to  foe  FRA  regulations 
are  reasonable  within  foe  meaning  of 
foe  Fourth  Amendment.  Also,  foe  Court 
found  foat  foe  government’s 
justification  in  testing  for  misuse  of 
alcohol — a  legal  substance — ^was 
entitled  to  no  less  weight  than  its 
justification  for  testing  for  drugs,  foe 
possession  of  which  is  iinlawful.  Thus, 
as  foe  Coiut  pointed  out,  foe  FRA- 
prescribed  toxicological  tests  were  not 
designed  “to  assist  in  foe  prosecution  of 
employees,  but  rather  ‘to  prevent 
accidents  and  casualties  in  railroad 
operations  foat  result  firom  impairment 
of  employees  by  alcohol  or  drugs.'  ”  Id., 
at  621-622, 633  (quoting  FRA 
regulations  at  49  CFR  219.1(a)). 

^e  proposed  alcohol  testing 
requirements  for  transportation  industry 
workers  published  hy  each  of  foe  OAs 
in  today’s  Federal  Register  are 
consistent  with  foe  Court’s  views  in 
Skinner.  Given  foe  overwhelming 
public  safety  considerations  associated 
with  alcohol  testing  programs  and  foe 
limited  degree  of  intrusion  into 
individual  privacy  interests  engendered 
by  foe  tests,  testing  programs  along  foe 
lines  proposed  would  Im 
constitutionally  permissible  under  foe 
Fourth  Amendment. 
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Also,  the  proposed  requirement  that 
an  employer  perform  random  alcohol 
testing  that  is  performance-related,  i.e., 
related  closely  in  time  to  an  employee's 
actual  performance  of  safety-related 
duties,  further  demonstrates  the 
reasonableness  of  the  proposal  for 
Fourth  Amendment  purposes  by 
ensuring  that  testing  for  misuse  of 
alcohol  is  clearly  related  to  the 
employee’s  performance  of  these  duties. 
However,  it  is  important  to  point  out 
that  performance-related  testing  is  not 
an  inoducible  minimum  requirement 
for  ensuring  that  such  testing  passes 
Fourth  Amendment  muster.  As  a 
number  of  courts  have  pointed  out,  the 
reasonableness  of  a  testing  program  does 
not  necessarily  turn  on  the  existence  of 
other  alternatives  that  might  be  less 
intrusive.  See  American  Federation  of 
Government  Employees  v.  Skinner,  885 
F.2d  884,  897  (1989),  cert,  denied.  495 

U. S.  923-924  (1990). 

The  lack  of  a  demonstrated  substance 
abuse  problem  among  the  workforce  in 
a  particular  industry  should  not,  of 
itself,  pose  insurmountable 
constitutional  impediments  to  a  testing 
program  for  that  workforce.  This  point 
was  made  clear  by  the  Supreme  Court 
in  National  Treasury  Employees  Union 

V.  Von  Raab,  489  U.S.674-075  (1989), 
which  was  decided  the  same  day  as 
Skinner.  In  Von  Raab,  the  Court  upheld 
urinalysis  testing  for  illegal  drugs  of 
U.S.  Customs  Service  employees  slated 
for  promotions  into  positions  that 
involved  either  interdicting  illegal  drugs 
or  carrying  a  firearm.  Despite  the 
Commissioner  of  Customs  stated  belief 
that  "Customs  is  largely  drug-firee,”  the 
Coxirt  concluded  that  there  was  little 
reason  to  suspect  that  the  Customs 
Service  was  "immune”  from  society’s 
pervasive  drug  abuse  problem  and  held 
that  the  testing  program  was 
constitutionally  defensible  as  a  means  to 
ens'jre  that  employees  promoted  to 
these  sensitive  positions  are  drug-free. 
Id.,  at  660, 674.  It  stated  that  the 
government  does  not  have  to  first 
establish  that  a  specific  industry  has  a 
problem.  ("It  is  sufficient  that  the 
government  have  a  compelling  interest 
in  preventing  an  otherwise  pervasive 
societal  problem  frtim  spreading 
through  the  particular  context.”)  Id., 
footnote  3. 

Skinner  and  Von  Raab  established  the 
analytical  framework  for  courts  to 
resolve  constitutional  challenges  to 
various  employee  substance  abuse 
testing  programs.  Not  surprisingly. 
Federal  courts  reviewing  anti-dmg 
abuse  regulations  issued  by  the 
Department  have  relied  extensively  on 
these  two  decisions  in  upholding  drug 
testing  of  safety-  and  security-sensitive 


workers  in  industries  regulated  by  the 
Department.  See,  Bluestein  v.  Skinner, 
908  F.2d  451  (9th  Or.  1990),  cert, 
denied.  111  S.Q.  954  (1991)  (upholding 
constitutionality  of  Federal  Aviation 
Administration  regulations  requiring 
random  drug  testing  of  flightcrew 
members,  maintenance  personnel,  and 
other  categories  of  employees  in  the 
commercial  aviation  industry); 
International  Brotherhood  of  Teamsters 
V.  Department  of  Transportation,  932 
F.2d  1292  (9th  Cir.  1991)  (upholding 
constitutionality  of  Federal  Highway 
Administration  regulations  requiring 
random,  biennial,  pre-employment  and 
post-accident  drug  testing  of 
commercial  motor  vehicle  drivers 
operating  in  interstate  commerce); 
Railway  Labor  Executives’  Association 
V.  Skinner,  934  F.2d  1096  (9th  Cir.  1991) 
(upholding  constitutionality  of  Federal 
Railroad  Administration’s  regulations 
requiring  random  drug  testing  of 
railroad  workers  in  safety-sensitive 
positions);  International  Brotherhood  of 
Electrical  Workers  v.  Skinner.  913  F.2d 
1454  (9th  Cir.  1990),  and  United 
Steelworkers  of  America  v.  Skinner,  768 
F.  Supp  30  (D.  RI  1991)(upholding 
constitutionality  of  Research  and 
Special  Programs  Administration’s 
regulations  requiring  random,  pre¬ 
employment,  and  post-accident  drug 
testing  of  safety-sensitive  employees 
engaged  in  natural  gas,  liquefied  natural 
gas,  and  hazardous  liquid  pipeline 
operations.)  See  also.  Transportation 
Institute  v.  Coast  Guard,  727  F.  Supp. 
648  (D.D.C.  1989)  (upholding 
constitutionality  of  Coast  Guard 
regulations  requiring  pre-employment, 
periodic,  post-casualty,  and  reasonable 
cause  drug  testing  for  merchant  marine 
personnel;  however,  regulations 
requiring  random  drug  testing  of  all 
vessel  crewmembers  were  found  to 
violate  the  Fourth  Amendment  because 
the  safety-sensitive  duties  performed  by 
this  entire  class  of  employees  was  not 
evident.  Although  the  court  noted  that 
random  testing  fer  employees  could  bd 
constituXionally  acceptable,  it  held  that 
the  Coast  Guard  had  not  adequately 
described  the  safety-sensitive  functions 
of  the  covered  employees  to  allow  the 
court  to  establish  the  necessary  nexus. 
The  missing  safety  nexus  was 
established  in  a  subsequent  Coast  Guard 
final  rule  reimplementing  random  drug 
testing). 

Even  pre-Skinner  and  Von  Raab  court 
decisions  addressing  the 
constitutionality  of  various  employee 
alcohol  testing  programs  have 
concluded  that  such  testing  comports 
with  the  Fourth  Amendment.  Thus,  a 
state  regulation  requiring  jockeys  to 


submit  to  mandatory  warrantless  breath 
alcohol  tests  on  each  racing  day  was 
fmmd  to  be  constitutionally  permissible. 
Shoemaker  V.  Handel,  795  F.2d  1136 
(3d  Cir.),  cert,  denied,  479  U.S.  986 
(1986).  Similarly,  alcohol  and  drug 
testing  during  a  pre-employment 
physical  examination,  work-related 
examination,  return  to  work  after 
imscheduled  absence,  or  on  the  basis  of 
reasonable  suspicion  or  involvement  in 
an  accident  or  incident  was  upheld  in 
the  case  of  mass  transit  employees 
directly  involved  in  the  operation, 
maintenance,  and  decisionmaking  of  a 
public  transit  system.  Amalgamated 
Transit  Union,  Local  933  v.  City  of 
Oklahoma  City,  710  F.  Supp.  1321 
(W.D.  Okla.  19^).  Accord, 

Amalgamated  Transit  Union,  Division 
1279  V.  Cambria  County  Transit 
Authority,  691  F.  Supp.  898  (W.D.  Pa. 
1988)(mandatory  drug  and  alcohol 
testing  during  annual  physical 
examination  does  not  violate  Fourth 
Amendment). 

Also,  several  more  recent  Federal 
court  decisions  upheld  employee 
alcohol  testing  in  the  wake  of  Skinner. 
Thus,  in  Transport  Workers  Union. 

Local  234  v.  Southeastern  Pennsylvania 
Transportation  Authority,  863  F.2d  1110 
(3d  Cir.  1988),  vacated  and  remanded, 
492  U.S.  902  (1989),  affd  on  remand 
sub  nom.  United  Transportation  Union 
V.  Southeastern  Pennsylvania 
Transportation  Authority,  884  F.2d  1110 
(1989h  the  U.S.  Court  of  Appeals  for  the 
Third  Circuit  upheld,  inter  alia,  random 
breath  testing  of  mass  transit  operating 
employees.  See  also.  Tanks  v.  Greater 
Cleveland  Regional  Transit  Authority, 
930  F.2d  475  (6th  Cir.  1991)  and 
Holloman  v.  Greater  Cleveland  Regional 
Transit  Authority,  741  F.  Supp.  677 
(N.D.  Ohio  1990),  affirmed,  930  F.2d 
918  (6th  Cir.  1991)  (upholding  transit 
authority’s  drug  and  alcohol  testing 
program  requiring  testing  of  blood, 
saliva,  and  urine  in  the  face  of 
challenges  by  two  bus  drivers  subjected 
to  random,  post-accident,  and  periodic 
testing);  Moxleyv.  Regional  Transit 
Services.  722  F.  Supp.  977,  980  (W.D. 
NY  1989)  (upholding  constitutionality 
of  transit  authority’s  drug  and  alcohol 
testing  program  and  noting  that  "the 
Government’s  interest  in  the  efficient 
and  proper  operation  of  the  workpiece 
is  at  a  zenith  where  public’s  [sic]  lives 
depend  on  the  reliable  6uid  sober 
performance  of  Government 
enrcloyees”). 

Consistent  with  the  Supreme  Court’s 
analysis  in  Skinner  and  Von  Raab  and 
lower  court  decisions,  if  the  Congress 
determines  that  there  is  a  need  for 
properly-administered  alcohol  testing  to 
ensure  that  employees  in  transportation 
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industries  are  not  impaired  while 
performing  sensitive  safety-related 
functions,  that  need  would  outweigh  the 
privacy  interests  of  these  employees 
and,  thus,  would  be  constitutionally 
permissible. 

The  Americans  With  Disabilities  Act,of 
1990 

The  Americans  with  Disabilities  Act 
of  1990  (ADA)  does  not,  in  any  way, 
preclude  or  interfere  with  employers' 
compliance  with  the  Department’s 
proposed  or  existing  drug  and  alcohol 
testing  regulations.  However,  Title  I  of 
the  ADA,  which  prohibits 
discrimination  against  a  “qualified 
individual  with  a  disability,”  may  affect 
the  personnel  actions  an  employer 
mi^t  wish  to  take  with  respect  to  some 
individuals  who  test  positive  for  alcohol 
or  drugs  or  otherwise  violate  the 
prohibitions  of  the  Department’s  drug 
and  alcohol  rules. 

Title  I  covers  employers  who  have 
fifteen  or  more  employees  for  more  than 
20  calendar  weeks  in  a  year  (Section 
101(5)(A)).  Until  July  26, 1994,  only 
employers  with  25  or  more  such 
employees  are  covered.  Covered 
employers  may  not  discriminate  against 
a  qualified  individual  with  a  disability 
with  respect  to  applications,  hiring, 
advancement,  dis^arge,  compensation, 
or  other  terms,  conditions  or  privileges 
of  employment  (Section  102(a)).' 

Before  discussing  the  effect  Title  I 
may  have  on  employer  personnel 
actions  following  a  positive  DOT- 
mandated  drug  or  alcohol  test  or  other 
violations  of  DOT  drug  and  alcohol 
rules,  it  is  important  to  note  the  speciffc 
ADA  provisions  that  address  DOT  drug 
and  alcohol  rules.  The  ADA  specifically 
authorizes  employers  to  require  that 
employees  comply  with  the  standards 
established  in  regulations  of  the 
Department  of  Transportation  if  the 
employees  of  the  covered  entity  are 
employed  in  a  transportation  industry 
subject  to  such  regulations,  including 
complying  with  such  regulations  (if  any) 
that  apply  to  employment  in  sensitive 
positions  in  such  an  industry,  in  the 
case  of  employees  of  the  covered  entity 
who  are  employed  in  such  positions  (as 
defined  in  the  regulations  of  the 
Department  of  Transportation).  (Section 
104(c)(5)(C)).  By  authorizing  employers 
to  require  employees  to  comply  with  the 
standards  in  DOT  rules,  this  provision 
authorizes  compliance  not  only  with 
testing  provisions  of  the  rules  but  also 
of  other  drug  and  alcohol-related 
provisions  that  affect  safety-sensitive 
employees  (e.g.,  pre-duty  abstinence, 
on-the-job  use).  The  legality  under  the 
ADA  of  employer  compliance  with  DOT 
drug  and  alcohol  requirements  other 


than  those  concerning  testing  is 
underlined  by  several  other  provisions 
of  Title  I.  An  employer  may  prohibit  the 
use  of  drugs  and  alcohol  in  the 
workplace,  may  require  that  employees 
not  be  under  the  influence  of  alcohol  or 
be  engaging  in  the  illegal  use  of  drugs 
in  the  workplace,  and  may  require  that 
employees  conform  to  the  requirements 
of  the  Drug-Free  Workplace  Act  (section 
104(c)(l-3)). 

Concerning  drug  and  alcohol  testing 
and  its  consequences,  the  statute  further 
provides  that  nothing  in  this  title  shall 
be  construed  to  encourage,  prohibit, 
restrict,  or  authorize  the  otherwise 
lawful  exercise  by  entities  subject  to  the 
jurisdiction  of  the  Department  of 
Transportation  of  authority  to  (1)  test 
employees  of  such  entities  in,  and 
applicants  for,  positions  involving 
safety-sensitive  duties  for  the  illegal  use 
of  drugs  and  for  on-duty  impairment  by 
alcobol;  and  (2)  remove  such  persons 
who  test  positive  for  illegal  use  of  drugs 
and  on  duty-impairment  by  alcobol 
pursuant  to  paragraph  (1)  from  safety- 
sensitive  duties  in  implementing 
subsection  (c).  (Subsection  (c)  includes 
tbe  statutory  language  cited  above.) 
(Section  104(e)).  These  ADA  provisions 
clearly  specify  that  the  ADA  does  not 
interfere  with  the  compliance  by 
covered  employers  wiA  DOT 
regulations  concerning  drug  and  alcobol 
use,  including  requirements  for  testing 
and  for  removing  persons  who  test 
positive  from  safety-sensitive  functions. 
Under  the  ADA,  an  employer  is  not 
viewed  as  “discriminating”  for 
following  the  mandates  of  DOT  drug 
and  alcohol  rules. 

In  considering  the  effects  on  the 
personnel  actions  that  employers  choose 
to  take  after  a  safety-sensitive  employee 
tests  positive  for  drugs  or  alcohol  or 
otherwise  violates  DOT  drug  or  alcohol 
rules,  it  is  important  to  note  that  the 
ADA’s  prohibition  of  employment 
discrimination  applies  only  with  respect 
to  a  “qualified  individual  with  a 
disability.”  The  ADA  specifically 
provides  that  an  employee  or  applicant 
who  is  currently  engaging  in  the  illegal 
use  of  drugs  is  not  a  “qualified 
individual  with  a  disability”  (section 
104(a)).  The  ADA  does  not  protect  such 
an  employee  from  adverse  personnel 
actions.  For  purposes  of  the  ADA,  the 
drugs  that  trigger  this  provision  are 
those  they  use,  possession  or 
distribution  of  which  is  prohibited  by 
the  Ck)ntrolled  Substances  Act  (section 
101(6)).  The  five  drugs  for  which  DOT 
mandates  tests  fit  this  definition 
(alcohol  is  not  a  drug  covered  by  the 
Controlled  Substances  Act). 

What  does  “currently  engaging”  in 
the  illegal  use  of  drugs  mean?  According 


to  the  Equal  Employment  Opportimity 
Commission  (EEOC),  whose  rules  carry 
out  Title  I,  the  term  “currently 
engaging”  is  not  intended  to  be  limited 
to  the  use  of  drugs  on  the  day  of,  or 
within  a  matter  of  days  or  weeks  of,  the 
employment  action  in  question.  Rather, 
the  provision  is  intended  to  apply  to  the 
illegal  use  of  drugs  that  has  occvured 
recently  enough  to  indicate  that  the 
individual  is  actively  engaged  in  such 
conduct.  (56  FR  35745—46,  July  26, 

1991).  It  is  clear  that  an  individual  who 
fails  a  DOT-mandated  drug  test  is 
currently  engaging  in  the  illegal  use  of 
drugs.  Therefore,  imder  Title  I,  an 
employer  may  discharge  or  deny 
employment  to  an  individual  who  fails 
a  DOT-mandated  drug  test. 

This  provision  that  an  individual  who 
is  currently  engaging  in  the  illegal  use 
of  drugs  is  not  a  “qualified  individual 
with  a  disability”  does  not  apply,  of 
course,  if  the  individual  is  erroneously 
regarded  as  engaging  in  the  illegal  use 
of  drugs.  In  addition,  if  an  individual, 
even  a  former  user  of  illegal  drugs,  is 
not  currently  engaging  in  the  illegal  use 
of  drugs  and  has  successfully  completed 
a  supervised  rehabilitation  program  or 
otherwise  bas  been  successfully 
rehabilitated,  or  is  participating  in  a 
supervised  rehabilitation  program,  the 
individual  can  continue  to  be  regarded 
as  a  “qualified  individual  with  a 
disability.”  if  the  individual  is 
otherwise  entitled  to  this  status  (section 
104(b)).  An  employer  may  seek 
reasonable  assurance  that  an  individual 
is  not  currently  engaging  in  the  illegal 
use  of  drugs  (including  requiring  a  drug 
test)  or  is  in  or  has  completed 
rehabilitation.  Some  employers  (EECX^ 
uses  the  example  of  a  law  enforcement 
agency)  may  also  be  able  to  impose  a  job 
qualification  standard  that  would 
exclude  someone  with  a  history  of  drug 
abuse  if  they  can  show  that  the  standard 
is  job-related  and  consistent  with 
business  necessity  (56  FR  35746,  July 
26. 1991). 

Unlike  the  situation  with  respect  to 
the  current  use  of  illegal  drugs,  the  use 
of  alcohol  contrary  to  law.  Federal 
regulation,  or  employer  policy  does  not 
deprive  ah  individual  of  status  as  a 
“qualified  individual  with  a  disability” 
that  he  or  she  would  otherwise  have 
under  Title  I.  An  individual  is  protected 
by  Title  I,  however,  only  if  the 
individual  has  a  disability  in  the  first 
place.  (This  is  also  true  with  respect  to 
a  former  drug  user  or  any  other 
individual  who  seeks  the  protection  of 
the  ADA.)  To  have  a  disability,  an 
individud  must  have  a  “physical  or 
mental  impairment  that  substantially 
limits  one  or  more  major  life  activities 
of  such  individual,  a  record  of  such 
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impairment,  or  being  r^arded  as  having 
su^  an  impairment"  (section  1(2)). 
While,  as  the  EEOC  notes  in  its  Title  I 
regulation,  "individuals  disabled  by 
alcoholism  are  aotxxded  the  same 
protections  accorded  othra  individuals 
with  disabilities"  (56  FR  35752,  July  26. 
1991),  not  all  indi^duals  who  use 
alcohol  in  violation  of  law,  Federal 
regulation,  or  employer  policy  are 
“disabled  by  alcoholism." 

The  courts  interpreting  section  504  of 
the  Reh^ilitation  Act  of  1973  (with 
which  ADA  employment  provisions  are 
intended  to  be  consistent)  have 
concluded  that  alcdtiolism  can  be  a 
disability  which  may  call  for  reasonable 
aocommodaticm.  See.  e.g.  Walker  v. 
Weinberger,  600  F.  Supp.  757  (D.D.C., 
1985):  Tinch  v.  Walters.  765  F.2d  599 
(6th  Cir.,  1985);  McKst^v.  Walters, 

596  F.  Supp.1317  (D.D.a.  1984); 
Anderson  v.  University  of  Wisconsin, 

665  F.  Supp.  1372  (W.D.  Wis.,  1987), 
affd  841  F.2d  737  (7th  Gir.,  1988); 
Richardson  v.  Postal  Service,  613  F. 
Supp.  1213  (D.D.C..  1985);  Sullivan  v. 
City  of  Pittsburgh,  811  F.2d  171  (3rd 
Qr.,  1987). 

The  logic  of  the  ADA.  cmd  EEOC’s 
regulatory  provisions  implementing  the 
statute,  suggest  that,  in  determining 
whether  an  employee  or  applicant  who 
fails  a  DOT-mandated  alcohol  test  or 
otherwise  violates  a  IX)T  alcohol  rule  is 
disabled  by  alcoholism,  the  employer 
would  answer  two  questions.  First,  does 
the  individual  have  a  physical  or  mental 
impairment:  e.g.,  is  the  individual  an 
alcoholic?  (It  seems  clear  that,  in  most 
cases,  someone  who  is  merely  a 
recreational  drinker  would  not  have  a 
physical  or  mental  impairment  related 
to  alcohol  use.)  This  question  would 
probably  have  to  be  answered  with  the 
assistance  of  a  physician  or  substance 
abuse  professionatl.  Second,  if  the 
individual  is  an  alcoholic,  does  this 
impairment  substantially  limit  a  ma)or 
life  activity  or  is  it  regarded  as 
substantially  limiting  a  major  life 
activity?  This  question  would  be 
answered  on  a  case-by-case  basis, 
following  EECXI’s  gmdance  (see  56  FR 
35740-44,  July  26, 1991).  It  is  likely 
that,  under  DOTs  proposed  alcohol 
rules,  these  detem^ations  would  be 
made  by  or  in  cooperation  with  the 
substance  abuse  professional  that  the 
proposed  rules  would  require  to  be 
involved  following  a  positive  test  or  rule 
violatitm. 

If  the  individual  is  determined  to  be 
disabled  by  alcoholism,  then  the 
employer  may  not  discriminate  against 
the  individu^  on  the  basis  of  his  (ff  her 
disability  and  must  make  “reasonable 
accommodations"  to  the  individual’s 
known  physical  or  mental  limitations. 


unless  the  employer  can  demonstrate 
that  doing  so  would  impose  an  “undue 
hardship"  on  the  employer’s  business. 

The  selection  of  an  appropriate 
“reasonable  accommodation”  is  done  on 
a  case-by-case  basis,  as  EEOC  guidance 
provides  (See  56  FR  35744,  July  26, 
1991).  Reasonable  accommc^ation  for 
an  individual  disabled  by  alcoholism 
rould  include  such  actions  as  referral  to 
an  Employee  Assistance  Program  or 
other  rehabilitation  program,  provision 
of  rehabihtation  services,  and  giving  an 
employee  sufficient  time  to  demonstrate 
that  rehabilitation  had  been  successful. 
See.  e.g.,  Washington  v.  Department  of 
the  Navy.  30  M.S.P.R.  323  (1986); 
Swafford  v.  Tennessee  Valley  Authority, 
18  M.S.P.R.  481  (1983). 

Even  when  an  individual  is  disabled 
by  alcoholism,  howevw,  the  employe  is 
not  required  to  provide  a  reasonable 
accommodation  that  creates  an  "undue 
hardship."  Undue  hardship  involves 
significant  difficulty  or  expense  in,  or 
resulting  from,  providing  an 
accommodation.  EEOC  describes  an 
imdue  hardship  as  “an  accommodation 
that  would  be  unduly  costly,  extensive, 
substantial  or  disruptive,  or  that  would 
fundamentally  alter  the  natiue  or 
operation  of  the  business.”  {Id.)  This 
concept  takas  into  account  the  financial 
resources  of  the  employer  (e.g.,  an 
accommodation  that  would  Im 
reasonable  for  a  large  business  may  be 
an  imdue  hardship  for  a  small  business). 
But  the  conce{>t  is  not  limited  to 
financial  difficulty.  For  example,  if  a 
small  trucking  company  with  two 
drivers  determined  that  the 
accommodation  that  one  of  them 
needed  for  an  alcoholism-related 
disability  was  lengthy  in-patient 
rehabilitation,  the  company  not  only 
might  find  the  acconunodation  beyond 
its  financial  resources  but  also  too 
disruptive  of  its  operations  (i.e.,  a 
temporary  replacement  would  have  to 
be  hired  or  the  work  of  the  firm  be 
halved). 

Under  title  I.  an  employer  may  hold 
an  employee  who  engages  in  the  illegal 
use  of  drugs  or  who  is  an  alcoholic  to 
the  same  qualification  standards  for 
emplo}m[ient  or  job  performance  or 
behavior  as  it  holds  other  employees, 
even  if  any  unsatisfectory  performance 
or  behavior  is  related  to  the  drug  use  or 
alcoholism  of  the  employee  (Se^on 
104(c)(4)).  For  example,  if,  as  the  result 
of  alcoholism,  an  employee  is 
chronically  late  or  at^nt,  or  makes 
frequent  job  errors,  the  employee  would 
be  subject  to  personnel  action  on  the 
same  basis  as  any  other  employee  who 
exhibited  similar  behavicMr  for  other 
reasons. 


There  are  also  situations  in  whidi 
meeting  qualification  standards  of  DOT 
safety  ^es,  or  having  a  valid  license  or 
certificate  from  a  DOT  operating 
administration,  is  an  essential  j^ 
qualification.  If  a  truck  drivOT  does  not 
meet  FHWA  qualification  standards  to 
obtain  a  Commercial  Driver’s  License 
from  a  state,  or  if  a  pilot  does  not  qiialify 
for  an  FAA  medical  certificate,  that 
individual  is  not  a  "qualified" 
individual  with  a  dis^ility,  even  if  the 
reason  for  the  failure  to  meet  DOT 
qualifications  is  a  condition  that  an 
employer  might  be  required  to 
accommodate  under  the  ADA.  ’The 
legislative  history  of  the  ADA 
specifically  recognizes  this  special 
status  for  DOT  qualification  standards 
(See  Senate  Report  101-116  at  27, 

August  30, 1986). 

Overview  of  the  Operating 
Administrations*  Proposed  Rules 

Purpose 

Each  of  the  OAs  is  proposing  to 
establish  alcohol  testing  programs 
designed  to  help  prevent  accidents  and 
injuries  resulting  from  the  misuse  of 
alcohol  by  employees  who  perform 
safety-sensitive  functions  in  the 
industry  under  its  purview.  Generally, 
the  rules  would  pr^ibit  any  alcohol 
misuse  that  could  affect  performance  of 
a  safety-related  function,  including  (1) 
Use  on  the  job,  (2)  Use  during  the  four 
hours  (in  most  cases)  before 
performance  of  a  safety-sensitive 
function,  (3)  Having  prohibited 
concentrations  of  alcohol  in  the  system 
while  perfrnming  safety-sensitive 
functions,  (4)  Exhibiting  behavior  and/ 
or  appearance  characteristic  of  alcohol 
misuse  or  an  adverse  effect  on  the 
employee’s  ability  to  perform  due  to 
alcohol  misuse  while  performing  safety- 
sensitive  functions,  and  (5)  Use 
following  an  accident.  The  rules  would 
require  pre-employment,  reasonable 
suspicion  (which  is  comparable  to 
reasonable  cause  testing  as  used  in  the 
DOT  OAs’  drug  rules  and  as  discussed 
in  the  DOT  AMPRM  on  alcohol  testing), 
random,  post-accident,  retum-to-duty 
and  follow-up  testing  for  alcohol  using 
an  evidential  breath  testing  device: 
refusal  to  take  a  required  test  would  be 
prohibited.  ’The  primary  purpose  of  the 
testing  provisions  is  to  deter  misuse  of 
alcohol.  For  those  who  persist  in  their 
misuse  of  alcohol,  these  tests  also  would 
provide  for  detection. 

The  proposed  part  40  procedural  rule 
published  elsewhere  in  this  Federal 
Register  provides  for  two  tests  to  ensure 
accuracy:  an  initial  and  a  confirmatory 
test.  FoHowing  a  determination  that  an 
employee  has  misused  alcohol,  as 
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determined  through  testing  or  other 
means,  the  rules  generally  would 
require  the  employees  removal  bom 
safety-related  Actions  and  provide  a 
bifurcated  system  of  consequences: 

(1)  Following  a  determination  that  the 
employee  has  delated  prohibitions  in 
these  rules,  an  employee  must  be 
removed  from  and  could  not  be  returned 
to  a  safety-sensitive  function  until,  at  a 
minimiun, 

(a)  The  employee  imdergoes 
evaluation,  and  where  necessary, 
rehabilitation, 

(b)  A  substance  abuse  professional 
determines  that  the  employee  has 
successfully  complied  with  any 
required  rehabilitation, 

(c)  The  employee  tests  at  less  than 
0.02,  and 

(d)  The  employer  determines  that  the 
employee  can  resume  safety-sensitive 
functions; 

(2)  An  employee  with  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04  would  not  be  permitted  to 
perform  safety-sensitive  functions  for 

(a)  A  minimum  of  eight  hoius  or 

(b)  Until  a  retest  shows  that  the 
alcohol  concentration  has  dropped 
below  0.02. 

The  proposed  rules  also  would 
impose  reporting  and  recordkeeping 
requirements  and  provide  for  alcohol 
misuse  information  for  employees, 
supervisor  training,  and  referral  of 
employees  to  employee  assistance 
promums  (EAPs). 

There  are  some  differences  among  the 
OA  NPRMs.  For  example,  some  OAs 
have  regulatory  authority  over 
employers/companies  only;  others  have 
regulatory  authority  over  employees. 
Also,  employees  holding  a  license  or 
certificate  may  be  subject  to  customary 
agency  action  against  their  license  or 
certificate  in  addition  to  the 
consequences  proposed  for  violations  of 
these  rules.  See  the  individual  OA 
preambles  for  an  explanation  of  any 
differences  from  the  general 
requirements  discussed  above. 

Applicability 

The  OA  existing  drug  rules  generally 
cover  persons  who  perform  sensitive 
safety-  of  security-related  functions  in 
commercial  transportation.  They  affect 
approximately  4  million  persons  and 
include,  for  example,  commercial  truck 
drivers,  pilots,  pipeline  employees, 
licensed  and  documented  mariners  and 
others  serving  on  board  a  vessel  with  a 
licensed  operator,  and  railroad  workers 
subject  to  the  Hours  of  Service  Act.  (An 
FTA  proposed  rule  published  in  today’s 
Federal  Register  would  add  drug  testing 
for  such  workers  as  transit  bus  and 
subway  operators.)  If  the  proposed 


alcohol  testing  rules  covered  the  same 
population,  the  inclusion  of  intrastate 
truck  and  motor  coach  operations 
(including  those  operated  by  Federal, 
State  and  local  government  agencies, 
church  and  civic  organizations,  farmers 
and  for-hire  companies)  imder  the  Act 
would  increase  total  persons  covered  by 
the  alcohol  testing  rules  to  about  7 
million  (this  number  excludes  the 
maritime  industry  personnel  covered  by 
the  drug  rules,  but  not  by  the  alcohol 
proposals,  and  is  increasing  as  more 
people  apply  for  Commercial  Drivers 
Licenses). 

In  the  ANPRM,  we  asked  what,  if  any, 
rationale  there  is  for  covering  a  different 
population  for  alcohol  testing  than  drug 
testing.  It  would  appear  that  the  same 
employees  who  could  cause  safety 
problems  if  they  are  on  drugs  could 
cause  problems  through  misuse  of 
alcohol.  The  basis  for  imposing  any 
requirements  concerning  alcohol  misuse 
should  be  the  performance  of  safety- 
sensitive  functions.  Therefore,  we  are 
proposing  to  cover  the  same  population 
under  the  proposed  alcohol  testing 
programs.  Although  the  term  “security” 
is  used  with  respect  to  aviation 
passenger  and  baggage  screeners,  these 
persons  really  are  performing  a  safety- 
related  function-maintaining  aircraft 
security,  and,  therefore,  would  be 
covered  by  the  FAA  NPRM. 

The  proposed  OA  rules  focus  on 
function  rather  than  a  defined  job  or 
position.  An  individual’s  job  may 
encompass  several  different  functions, 
some  of  which  are  not  safety-sensitive. 
Since  alcohol  is  a  legal  substance, 
alcohol  use  is  relevant  only  to  the  extent 
it  affects  performance  of  a  safety-related 
function.  As  a  safety  regulatory  matter, 
for  example,  we  are  not  concerned  if  an 
aircraft  mechanic  has  a  drink  before  or 
while  performing  functions  that  are  not 
safety-related  (as  long  as  no  other  rule 
is  violated);  if  the  me^anic  is  receiving 
all-day  training  on  retirement  planning 
along  with  non-safety  employees  and 
the  other  employees  can  have  a  drink  at 
lunch,  the  mechanic  may  also. 

Alcohol  Testing  Procedures 

Each  of  the  OA  NPRMs  would  require 
that  employers  ensure  that  all  alcohol 
testing  conducted  under  these  rules 
complies  with  the  procedures  for 
alcohol  testing  contained  in  the 
proposed  49  QFR  part  40  (the  testing 
procedures  NPRM)  issued  by  DOT 
elsewhere  in  todays  Federal  Register. 
Each  OA  NPRM  incorporates  by 
reference  the  proposed  49  CFR  part  40. 
Since  the  testing  procedures  are 
designed  to  apply  to  alcohol  testing 
conducted  by  uose  OAs  publishing 
NPRMs  today,  the  DOT  is  issuing  these 


procediu^  for  incorporation  into  each 
OA  NPRM  in  order  to  avoid 
unnecessary  duplication. 

In  the  ANPRM,  we  requested 
comment  on  whidi  of  the  following  test 
methods  would  be  best  for  use  in 
industry  alcohol  testing  programs:  (1) 
Preliminary  or  screening  breath  test 
devices,  including  tubes  containing 
crystals  that  change  color  when  exposed 
to  alcohol  and  passive  alcohol  sensors; 

(2)  Evidential  breath  test  devices;  (3) 
Blood;  (4)  Urine;  (5)  Saliva;  and  (6) 
Psycho-physical  sobriety  tests,  sudi  as 
the  Walk  and  Turn,  One-Leg  Stand  and 
Horizontal  Gaze  Nystagmus.  Since  that 
time,  other  testing  devices  for  so-called 
“performance  testing’’  and  “fitness  for 
duty  testing’’  have  b^ome 
commercially  available.  As  with  saliva 
testing  (see  Iwlow),  these  devices 
generally  are  not  recognized  as 
evidential  test  devices  (those  that 
provide  the  necessary  verification  of  an 
accurate  result  and  the  testae’s  identity 
upon  which  permanent  employment 
consequences  should  rest).  The 
Department  intends  in  the  future  to  seek 
comment  on  the  scientific, 
technological,  and  legal  status  of  these 
performance  testing  devices  in  a 
separate  notice. 

All  of  the  preliminary  breath  test 
devices  are  useful  as  screening  devices 
for  determining  the  presence  of  alcohol 
and  the  need  for  further  testing.  As 
many  commenters  noted,  they  are 
inexpensive  and  easy  to  transport. 

While  some  are  ouite  acciuate  at 
measuring  an  individuals  alcohol 
concentration,  others  are  not  or  their 
accuracy  is  too  sensitive  to 
environmental  conditions.  None  of  the 
preliminary  breath  devices  currently 
provides  the  necessary  verification  of  an 
accurate  result  upon  which  permanent 
emplo)rmsnt  consequences  should  rest. 
The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  recently  tested 
a  saliva  device,  which  represents  a 
relatively  new  technology,  but  did  not 
find  it  accvirate  enough  to  be  considered 
an  evidential  alcohol  testine  device. 

We  agree  with  assertions  oy  several 
commenters  that  blood  testing  is 
accurate  and,  conducted  according  to 
the  proper  procediues,  provides 
evidential-quality  results.  However,  it 
has  several  drawbacks.  It  is  physically 
more  invasive  than  other  techniques 
and  requires  collection  by  qualified 
professionals  at  suitable  locations. 

Blood  test  results  would  not  be  available 
immediately,  since  samples  must  be 
sent  to  a  laboratory  for  analysis;  this 
raises  safety  problems  in  the  alcohol 
area  that  are  of  less  concern  in  the  drug 
area.  Waiting  a  few  days  for  a  drug  test 
result  is  still  valuable,  as  drugs  may  stay 
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in  the  body  for  some  time  and  the 
presence  of  drugs  in  urine  does  not 
necessarily  mean  that  the  person  was 
affected  by  the  drugs  on  the  day  tested 
or  during  the  performance  of  safety- 
sensitive  functions.  In  cmitrast,  alcohol 
in  the  blood  is  affecting  the  person; 
therefore,  to  protect  safety,  it  is  best  to 
determine  the  test  result  immediately  to 
enable  immediate  removal  from  a  safety- 
sensitive  petition.  Blood  testing  also 
raises  concern  in  some  peoples  minds 
because  of  fear  of  needle  sticks  as  well 
as  the  perceived  potential  for  spreading 
disease.  Whether  blood  testing  was 
required  (S'  simply  permitted,  it  would 
require  the  establisWent  of  complex 
collection  and  cdiain  of  custody 
procedures  similar  to  those  needed  for 
drug  testing.  Its  use  also  would  require 
that  the  Department  establish 
procedures  for  the  certification  of 
laboratories  to  do  the  testing,  a  task  for 
which  the  Department  lacks  resources 
and  expertise.  It  also  would  require  that 
the  federal  government  inspect  and 
monitor  those  laboratories  to  ensure 
compliance  if  DOT  did  not  find  that 
adequate  certification  existed.  There  is 
currently  no  parallel  in  the  alcohol  area 
to  the  NIDA  drug  testing  laboratory 
certification  process  (which  the  OAs 
rely  on  in  their  drug  testing  rules). 
Consequently,  we  do  not  propose  to 
require  or  permit  blood  testing  under 
the  rules. 

This  is  not  to  say  that  blood  testing  is 
not  a  legally  valid  means  of  establishing 
alcohol  concentration,  on  the  basis  of 
which  it  is  appropriate  to  take  action 
with  respect  to  an  employee.  For 
example,  existing  Coast  Guard  alcohol 
testing  regulations  provide  for  post¬ 
accident  alcohol  blood  tests  in  some 
situations.  The  validity  of  these 
procedures,  which  are  sub)ect  to 
evidentiary  hearings,  has  long  been 
recognized  in  administrative  and  court 
proceedings,  and  it  is  not  brought  into 
question  by  the  Department’s  proposal 
to  use  breath  testing  in  other  contexts. 

Some  commenters  noted  the 
convenience  and  cost  savings  of  using 
urine  samples  taken  under  the  drug 
pro^m  for  both  drug  and  alcohol 
testing.  Urine  testing  nas  the  same 
drawbacks  as  blood  testing  with  respect 
to  delay  in  obtaining  the  result  and  the 
need  for  complicated  collection,  chain 
of  custody  and  laboratory  certification 
and  inspection  procedures.  Urine 
alcohol  testing  also  does  not  give  a 
reliable  indication  of  the  current  alcohol 
concentration  without  the  time  and  cost 
of  obtaining  two  successive  urine 
samples.  In  order  to  establish  with 
certainty  the  alcohol  concentration  at 
the  time  of  the  test,  the  collector  must 
ensure  that  the  individual  completely 


emptied  his  or  her  bladder  for  the  first 
sample;  this  is  difficult  to  verify.  Even 
with  two  successive  samples,  some 
experts  regard  the  conversion  factors  as 
imprecise.  While  we  strive  for  efficiency 
in  our  rulemaking,  we  do  not  believe 
that  using  urine  makes  sense  for  alccdiol 
testing  conducted  to  accomplish  a  safety 
objective. 

Behavioral  sobriety  tests,  while  useful 
in  conjunction  with  other  tests,  would 
not  be  a  suitable  method  to  use  in  our 
rules;  they  are  subjective,  require 
significant  amounts  of  training  to 
implement,  are  less  reliable  at  the  low 
alcohol  concentrations  that  the  OAs 
propose  testing  for,  and  consume  a 
considerable  amoxmt  of  the  tester’s  and 
the  employee’s  time.  They  also  cannot 
rovide  a  quantified  result,  as  required 
y  the  Act. 

Part  40  proposes  exclusive  reliance  on 
evidential  breath  test  devices  (EBTs) 
listed  on  NHTSAs  Conforming  Products 
List  (CPL)(49  FR  48854,  December  14, 
1984),  which  sets  out  model 
specifications  for  EBTs  used  by  State 
law  enforcement  officials,  for  alcohol 
testing  under  these  rules.  NHTSA 
carries  out  programs  relating  to  the 
safety  performance  of  motor  vehicles 
and  drivers  and  is  actively  involved  in 
developing  programs  to  r^uce  alcohol 
and  other  drag  use  among  drivers.  EBTs 
that  meet  NHTSA  CPL  specifications  are 
highly  accurate  at  detecting  and 
documenting  low  alcohol 
concentrations,  if  they  are  properly 
calibrated  and  operated  by  trained 
personnel.  Bream  testing  raises  some 
problems  with  test  validity  and 
employee  verification  discussed  earlier 
in  the  section  on  the  public  hearing. 
Therefore,  we  also  propose  that  the 
EBTs  would  have  to  be  capable  of:  (1) 
Printing  three  copies  of  each  test  result; 

(2)  Numbering  each  test  consecutively; 

(3)  Processing  an  air  blank  (test  of 
ambient  air)  with  printed  record;  (4) 
External  calibration;  and  (5) 
Distinguishing  alcohol  from  acetone  at  a 
0.02  concentration.  Additional  testing 
procedures  to  protect  the  integrity  of  the 
process  are  proposed  in  the  part  40 
procedures  NPRM  published  elsewhere 
in  today’s  Federal  Register. 

Evidential  breath  testing  is  as 
accurate,  faster,  relatively  less 
expensive,  and  less  invasive  and 
frightening  than  blood  testing.  It 
eliminates  the  need  for  elaborate 
procedures  for  packaging,  chain  of  - 
custody,  and  laboratory  certification. 
Since  the  rule  would  prohibit  an 
indication  of  a  specific  concentration  of 
alcohol  in  the  system,  there  is  no  need 
for  a  medical  review  officer  to  interpret 
positive  results,  as  is  required  under 
dot’s  drug  testing  rules.  Use  of  these 


devices  is  possible  in  all  transportation 
settings  envisioned  in  those  industries 
for  which  the  OAs  are  issuing  rules 
today  and  provides  an  immediate 
confirmed  result,  which  enables 
immediate  temoval  of  the  employee 
who  has  misused  alcohol.  Breath  testing 
devices  have  been  in  use  a  long  time;  all 
states  accept  breath  test  device  results  as 
credible  evidence  of  an  individual’s 
violation  of  a  law  establishing  a  perse 
prohibited  blood  alcohol  concentratiem, 
so  long  as  the  devices  are  properly 
calibrated  and  operated  by  trained 
personnel.  Each  device  on  NHTSA ’s 
conforming  products  list,  with  or 
without  a  printer,  has  been  accepted  by 
at  least  one  state  for  use  in  court 
proceedings  in  that  state.  (Acceptance 
by  a  state  of  a  particular  device  is  not, 
however,  necessary  for  the  use  of  that 
device  in  that  state  for  purposes  of  the 
DOT  testing  program.) 

This  discussion  is  in  the  context  of  an 
extensive,  multi-modal  testing  program, 
including  random  testing  as  well  as 
testing  triggered  by  reasonable  suspicion 
of  the  occurrence  of  an  accident.  Greater 
protections  are  needed  in  such  a 
program,  especially  in  the  absence  of 
procedural  protections  present  in  some 
existing  programs  that  may  use  non- 
evidential  testing  methods  in  some 
circumstances.  For  example,  the  Coast 
Guard  post-accident  alcohol  testing 
program  can  involve  an  administrative 
proceeding  at  which  the  employee  has 
the  opportunity  to  challenge  test  results 
before  a  license  is  revoked  or  an 
investigative  inquiry  at  which  further 
evidence  could  be  introduced.  In  any 
event,  the  use  of  non-evidentiary 
alcohol  testing  devices  alone  would  not 
meet  the  statutory  requirement  for 
verification  in  the  testing  program 
proposed  by  the  five  modal  NFRMs  and 
these  proposed  procedures. 

The  Department  considered  allowing 
the  use  of  screening  devices  [e.g.,  saliva 
and  preliminary  breath  testers)  for 
initial  tests  followed  with  confirmation 
by  evidential  devices.  Since  the  Act 
requires  a  test  that  uses  a  scientifically 
recognized  method  to  confirm  an 
impermissible  concentration  of  alcohol, 
employers  must  purchase  or  have  access 
to  an  evidential  breath  test  device  in  any 
event.  Alcc^ol  is  processed  the  body 
so  rapidly  that,  particularly  at  low 
alcohol  concentrations,  the  confirmation 
test  must  be  conducted  within  15-30 
minutes  in  order  to  verify  the  initial 
test.  The  employer  can  use  the 
evidmitial  device  both  for  the  initial  and 
confirmation  tests.  Using  screening 
devices  would  not  cut  the  costs  of  the 
program  since  the  per  test  costs  of  the 
screening  devices  would  exceed  those  of 
the  already  purchased  EBTs.  In  addition 
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to  the  cost  of  piirchasing  and  using 
screening  devices,  some  of  those  d^ces 
are  less  accurate  and  would  record  false 
positives,  directing  more  employees  to 
the  confimation  test  at  greater  cost  to 
the  employer.  In  addition,  at  lower 
alcohol  concentrations,  they  may  record 
false  negatives:  i.e.,  they  would  not 
identify  all  persons  with  prohibited 
concentrations  of  alcohol  for 
confirmation  testing,  allowing  some 
violators  to  escape  detection.  Finally,  it 
would  be  difficult  for  the  employer  to 
establish  that  the  initial  tests  had  been 
conducted  to  establish  compliance  with 
the  rules  because  they  could  not  provide 
the  same  type  of  record  as  the  evidential 
breath  devices.  Comment  is  specifically 
sought  on  whether  the  requirement  for 
EBTs  for  screening  purposes  is  too 
restrictive.  If  screening  devices  were  to 
be  allowed,  other  proc^ural 
requirements  of  these  rules  and  the 
proposed  part  40  would  need  to  be 
changed.  For  example,  since  screening 
devices  are  not  capable  of  recording  the 
sequential  number  and  result  of  the 
initial  test,  what  other  records  would 
suffice,  if  any.  to  satisfy  the  verification 
needed? 

We  are  proposing  the  only  testing 
method  and  testing  devices  that 
currently  meet  the  criteria  that  the 
Department  has  determined  are 
necessary  to  the  success  of  these 
programs.  At  this  time,  none  of  the 
alternative  testing  methods  of  which  we 
are  aware  is  now  appropriate  for  use  in 
these  proposed  programs.  While  there 
may  be  some  promising  techniques 
under  development  that  someday  may 
satisfy  the  Department’s  criteria,  they 
are  not  sufficiently  developed  to 
warrant  inclusion  in  this  i^emaking  at 
this  time.  If,  in  the  future,  the  current 
drawbacks  of  alternative  testing 
methods  are  resolved  or  other  testing 
devices  are  developed  that  have  the 
requisite  capabilities,  we  will  consider 
permitting  tneir  use  for  alcohol  testing 
under  these  rules. 

Definitions 

Some  of  the  definitions,  such  as  those 
defining  accident,  covered  employee, 
and  safety-sensitive  function,  among 
others,  will  be  different  in  each  OA 
NPRM  based  on  difierences  in  the 
individual  regulated  industries;  some, 
such  as  consortium,  are  umbrella 
definitions  that  include  all  of  the 
customary  terms  used  in  the  different 
industries.  Other  definitions  are 
identical  in  all  of  the  OA  NPRMs. 
Alcohol  concentration  in  all  of  the 
proposed  rules  means  the  alcohol  in  a 
volume  of  breath  expressed  in  terms  of 
grams  of  alcohol  per  210  liters  of  breath 
as  indicated  by  an  evidential  breath  test 


imder  these  rules.  For  example,  an 
alcohol  concentration  of  0.04  means 
0.04  grams  (four  one-hundredths  of  one 
gram)  of  alcohol  in  210  liters  of  expired 
deep  lung  air.  This  breath  standard  is 
equivalent  to  a  blood  alcohol 
concentration  of  0.04. 

The  definition  of  alcohol  use  means 
consumption  of  any  beverage,  mixture, 
or  preparation,  including  any 
medication,  containing  ^yl  alcohol. 
Since  ingestion  of  a  given  amount  of 
alcohol  produces  the  same  alcohol 
concentration  in  an  individual  whether 
the  alcohol  comes  hum  a  mixed  drink 
or  cough  syrup,  the  Department  would 
apply  the  proffibitions  in  these  rules  to 
the  use  of  any  substance  containing 
alcohol,  such  as  prescription  or  over- 
the-counter  medication  or  liquor-filled 
chocolates.  Allowing  an  exception  for 
medication  would  make  it  very  difficult, 
if  not  impossible,  to  enforce  the  rules. 
Moreover,  alcohol-based  drugs  could  be 
used  to  satisfy  alcohol  needs  rather  than 
medical  needs,  if  permitted.  We  believe 
there  are  now  non-alcohol  alternatives 
for  all  non-prescription  medications,  but 
we  specifically  seek  comment  on  this. 
Prescription  medications  containing 
alcohol  may  have  a  greater  impairing 
effect  due  to  the  presence  of  other 
elements,  e.g.,  antihistamines.  We  are 
not  aware  of  prescription  medications 
used  (over  a  long  term)  that  cannot  be 
formulated  in  an  aqueous  preparation 
and  that  would  themselves  be  safe  to 
use  while  at  work.  We  request  comment 
on  prohibiting  use  of  all  medications 
containing  alcohol.  Should  we  also 
prohibit  possession  of  such  medications 
while  performing  safety-sensitive 
functions?  What  hardship  would  this 
prohibition  cause?  We  recognize  that 
operators  who  take  their  vehicles  home 
may  stop  at  the  drug  store  to  pick  up 
medications  on  the  way  home. 

The  proposed  definition  of  substance 
abuse  professional  (SAP)  encompasses 
licensed  physicians,  limited  to  medical 
doctors  and  doctors  of  osteopathy;  as 
well  as  licensed  or  certified 
psychologists,  social  workers  and 
employee  assistance  professionals.  All 
of  the  categories  listed  must  have 
knowledge  of  and  clinical  experience  in 
the  diagnosis  and  treatment  of  alcohol- 
related  disorders.  We  specifically 
request  comment  on  whether  there  is 
any  other  professional  classification  that 
we  should  include. 

Preemption  of  State  and  Local  Laws 

The  Act  contains  an  express 
preemption  of  State  and  local 
requirements  that  are  inconsistent  with 
the  Federal  alcohol  rules  applicable  to 
the  aviation,  highway,  and  transit 
industries.  Through  its  implementation 


of  the  Hazardous  Materials 
Transportation  Act  (HMTA),  the 
Department  has  long  interpreted 
statutory  preemption  imder  an 
inconsistency  standard  by  using  a  two¬ 
pronged  test.  The  test  was  derived  from 
Supreme  Court  decisions  on  preemption 
under  the  Constitution,  has  bmn 
followed  successfully  by  the 
Department,  and  has  been  upheld  by 
court  decisions  on  preemption  under 
the  HMTA.  In  1990,  at  the  request  of  the 
Department,  Congress  recognized  this 
long-standing  interpretation  by 
incorporating  it  into  the  statutory 
preemption  provision  of  the  HK^A.  (49 
U.S.C.  App.  1804)  The  proposed  rule 
would  adopt  this  interpretation  of  the 
inconsistency  standard  for  preemption 
by  incorporating  the  two-pronged  test. 

Generally,  the  OA  rules  would 
preempt  any  state  or  local  requirement 
if  it  is  not  possible  to  comply  with  both 
the  Federal  and  the  State  or  the  local 
requirements  or  if  compliance  with  the 
State  or  the  local  requirement  would 
fiustrate  the  Federal  requirement.  For 
example,  a  State  requirement 
prohibiting  the  alcohol  testing  of  transit 
employees  would  be  preempted.  Also  a 
local  requirement  for  a  blood  test  to 
confirm  alcohol  use  by  a  commercial 
truck  driver  would  be  preempted  since 
it  would  frustrate  accomplishment  of 
the  Federal  rule  by  adding  additional 
complicated  procedures  that  may  make 
it  difficult  to  fully  and  accurately 
comply  with  the  DOT  procedures  and 
by  adding  costs  that  may  make 
compliance  impossible  for  many 
companies.  The  rules  would  not 
preempt  provisions  of  state  criminal  law 
that  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
injury,  or  damage  to  property,  whethar 
the  rule  applies  specifically  to 
transportation  employees  or  employers 
or  to  the  general  public. 

The  purpose  of  preemption  is  to  avoid 
the  confusion  and  expense  of 
inconsistent  requirements  for  employers 
or  testing  entities  that  operate  in  several 
states  and  to  prevent  interference  with 
the  functioning  of  the  Federal  program 
by  extraneous,  burdensome 
requirements  that  may  defeat  its 
purpose  and  benefits  by  making 
effective  implementation  difficult  or 
impossible  (e.g..  by  requiring  that 
employers  pay  for  any  rehabilitation  or 
requiring  confirmatory  tests  beyond 
those  required  by  EXDT).  Because  of  the 
nationwide  application  of  the  Federal 
program  and  the  interstate  nature  of  the 
operations  covered,  even  minor 
requirements  in  the  aggregate  may 
become  unduly  burdensome.  For  this 
reason,  we  intend  to  scrutinize  closely 
State  and  local  requirements  under  this 
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preemption  authority.  FRA  operates 
under  a  statute  with  different 
preemption  language;  this  is  discussed 
further  in  the  preamble  of  the  FRA 
NPRM. 

Other  Requirements  Imposed  by 
Employers 

Except  as  provided  in  the  OA  rules, 
employers  retain  their  existing  authority 
with  respect  to  alcohol  testing  and 
termination  or  rehabilitation  of  their 
employees  and  employees  retain  their 
rights  with  respect  to  the  use  or 
possession  of  alcohol.  An  employer  may 
continue  to  conduct  an  alcohol  test 
under  his/her  own  authority  and 
conduct  substance  abuse  rehabilitation 
programs.  Employees  are  free  to 
consume  alcohol  on  their  own  time  so 
long  as  that  consumption  does  not 
violate  any  of  the  provisions  of  these 
rules  or  other  applicable  rules. 
Employers  and  employees  are  not  free, 
however,  to  bargain  away  any  of  the 
requirements  of  the  proposed  rules. 
Whatever  rights  they  may  have  to 
bargain  collectively  or  otherwise  agree 
on  employer-employee  relations,  they 
cannot  change  or  ignore  Federal  safety 
standards. 

Requirement  for  Notice 

Before  performing  an  alcohol  test 
imder  these  rules,  the  employer  must 
notify  the  employee  being  tested  that 
the  alcohol  test  l^ing  administered  is 
required  by  these  rules.  The  notice  can 
be  oral  or  written.  An  employer  shall 
not  falsely  represent  that  a  test 
administered  under  other  authority  is 
being  administered  under  federal  rules. 
We  seek  comment  on  whether  the 
testing  form  proposed  by  part  40  is 
sufficient  to  constitute  adequate  notice. 

Starting  Date  for  Alcohol  Testing 
Programs 

The  attached  OA  proposed  rules 
discuss  the  specific  implementation 
schedules  for  each  industry.  The 
requirements  would  be  similar  to  those 
imder  the  DOT  drug  testing  rules. 
Generally,  large  employers  would  have 
one  year  frt>m  the  effective  date  of  the 
final  rules  in  which  to  implement  the 
requirements  and  small  employers 
would  have  two  years.  Some  variations 
justified  by  industry  differences  are 
noted  in  the  OA  proposals;  FAA  and 
FRA  have  a  three  tier  phase-in  for 
covered  employers  and  contractors.  The 
timetables  generally  would  allow 
smaller  employers  to  join  alcohol 
misuse  programs  already  establudied  by 
larger  employers  or  preexisting 
consortia,  wUch  should  reduce  their 
costs.  The  implementation  schedules 
also  take  into  account  the  time  needed 


by  the  manufacturers  to  produce  the 
required  breath  test  devices.  All 
employers  must  have  an  alcohol  misuse 
program  in  place  two  years  after  the 
effective  date  of  the  rules.  Thus, 
employers  that  begin  to  operate  after  the 
effective  date  of  these  rules  must  have 
their  programs  in  place  by  the  deadline 
according  to  size  or  by  the  time  they 
initiate  their  operation,  whichever  is 
later. 

Prohibitions 

General 

The  OAs’  drug  testing  rules  target 
drug  usage  by  covered  employees, 
regardless  of  whether  the  use  occurred 
on-  or  off-duty.  A  verified  positive  drug 
test  indicates  illegal  use,  whenever  the 
drug  was  used.  Moreover,  it  is  not 
possible  to  determine,  based  on  a 
chemical  test,  at  what  amount  a 
particular  drug  impairs  each  user’s 
performance  of  particular  functions  and 
thus  could  have  safety  consequences,  so 
the  mere  presence  of  the  drug  must  be 
prohibited.  Data  relating  body  fluid 
concentrations  of  alcohol  to 
performance  degradation  is  more 
extensive  than  &at  available  for  drugs. 
However,  it  is  not  possible  to  relate  a 
given  alcohol  concentration  definitively 
to  impairment  in  specific  individuals. 
The  OAs  therefore  propose  the 
following  combination  of  prohibitions 
designed  to  prevent  any  adverse  alcohol 
effect  on  a  covered  employee  during 
performance  of  safety-sensitive 
functions. 

Alcohol  Concentration 

As  noted  above,  unlike  some  other 
drugs,  alcohol  is  a  legal  substance  with 
legally  and  socially  acceptable  uses  for 
persons  21  years  of  age  and  older.  The 
Department  already  has  some 
prohibitions  on  alcohol  misuse.  Most  of 
the  OA’s  regulating  commercial 
transportation  (FAA,  FHWA,  FRA  and 
USCG)  have  selected  a  0.04  alcohol 
concentration  as  the  per  se  standard  for 
determining  whether  an  individual  is 
under  the  influence  of  alcohol,  and 
prohibit  any  use  of  alcohol  on  the  job. 
Some  OA’s  (FAA,  FHWA  and  USCG) 
subject  certain  persons  to  pre-duty 
abstinence  periods.  FHWA  rules  require 
that  commercial  vehicle  operators  with 
any  measurable  alcohol  concentration 
be  placed  out-of-service  for  a  24-hour 
eriod.  RSPA  and  FTA  currently  do  not 
ave  alcohol  concentration  prohibitions. 

Today’s  proposed  rules  would 
prohibit  covert  employees  from 
reporting  for  duty  or  remaining  on  duty 
requiring  the  performance  of  safety- 
sensitive  functions  while  having  an 
alcohol  concentration  of  0.04  or  greater. 


They  define  alcohol  concentration  in 
terms  of  breath,  not  blood  testing,  and 
would  specifically  relate  a  violation  of 
this  proUbition  to  the  alcohol 
concentration  as  indicated  on  the  breath 
testing  device  to  avoid  problems 
associated  with  an  absolute  breath  to 
blood  correlation.  In  addition,  no 
employer  who  actually  knows  that  an 
employee  has  that  concentration  could 
permit  the  employee  to  perform  or 
continue  to  perform  safety-sensitive 
functions. 

An  alcohol  concentration  of  0.04 
represents  the  point  at  or  above  which 
impairment  for  most  individuals  rises 
dr^aticallv,  thus  justifying  its  use  as  a 
per  se  standard  for  commercial 
transportation  employees.  Studies  about 
the  effects  of  any  alcohol,  however,  raise 
our  concern  about  the  effects  of  lower 
alcohol  concentrations  on  transportation 
employees.  For  example,  the  National 
Academy  of  Sciences  (NAS)  noted  that 
several  credible  studies  measuring  task 
performance  at  low  blood  alcohol 
concentrations  indicate  that,  “(ajlthough 
individual  reactions  to  alcohol  vary 
depending  on  *  *  *  [various]  factors 
*  *  *,  sensory  and  cognitive 
performance  is  significantly  reduced  at 
or  below  0.04  percent  BAG."  (Z^ro 
Alcohol,  1987)  The  study  concluded 
that  “across  broad  populations  of 
drivers,  BACs  exceeding  about  0.04  to 
0.05  clearly  increase  the  probability  of 
causing  a  crash.  *  *  *  [Wjhen  the 
driver’s  age  and  experience  with  alcohol 
are  controlled  for  statistically,  the  risk  of 
crash  involvement  increases  at  any 
recorded  BAG  above  zero.” 

A  recent  National  Highway  Traffic 
Safety  Administration  (NHTSA)  report 
to  Congress  stated  that  “(ajlthough  the 
effects  of  alcohol  on  impairment  and 
crash  risk  appear  more  dramatically 
above  0.05  or  0.08,  for  some  drivers,  any 
measurable  alcohol  puts  them  at 
increased  risk."  It  noted  that  relatively 
few  studies  have  looked  at  alcohol 
concentrations  below  0.04;  therefore, 
only  a  small  number  of  studies  have 
found  clearly  impairing  effects  for 
alcohol  concentrations  below  0.04. 
NHTSA  noted  that  individuals 
performing  more  complex  tasks 
(especially  those  involving  a  subsidiary 
tasK  requiring  time-sharing  or  divided 
attention)  often  show  evidence  of 
impairment  at  alcohol  concentrations  as 
low  as  0.02.  NHTSA  concluded  that  one 
caimot  specify  an  alcohol  concentration 
above  which  all  drivers  are  dangerous 
and  below  which  they  are  safe  or  at 
“normal”  risk.  The  NAS  and  the 
National  Transportation  Safety  Board 
(NTSB)  have  favored  setting  an  explicit 
policy  of  zero  BAG.  The  NTSB  said  that 
“(ijt  should  be  absolutely  clear  that  no 
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alcohol  is  acceptable  in  commercial 
transportation  because  research  has 
demonstrated  that  low  blood  alcohol 
levels  can  produce  impairment.’*  The. 
Transportation  Research  Board,  in  a 
study  performed  for  the  FHWA  during 
its  Commercial  Driver’s  License 
rulemaking,  recommended  a  0.04  BAC 
as  the  concentration  where  the  serious 
penalties  should  apply  to  commercial 
motor  vehicle  drivers,  but  it  noted  that 
some  degree  of  impairment  such  as 
slowed  reaction  time,  loss  of 
coordination,  and  deterioration  in 
judgment  begins  vrith  any  BAC  above 
zero.  (Zero  Alcohol,  1987) 

Having  any  standard  other  than  0.00 
raises  troubling  questions  about  whether 
an  employer  should  allow  an  employee 
whose  test  shows  an  alcohol 
concentration  between  0.00  and  0.04  to 
continue  performing  a  safety-sensitive 
function.  Clearly,  the  Department’s 
concern  about  public  safety  and  cm 
employer’s  additional  concern  about 
liability  are  raised  in  a  situation  in 
which  cm  employee  “passed”  a  test  with 
an  indicated  alcohol  concentration 
below  0.04  cmd  then  begins  or  resumes 
performing  safety-sensitive  functions. 
The  likelihood  of  being  involved  in  an 
accident  when  performing  safety- 
sensitive  functions  with  a  measurable 
alcohol  concentration  is  increased. 
Therefore,  we  propose  a  two-tiered 
system  of  consonances  discussed  in 
detail  later  in  this  document.  The 
covered  employee  must  be  removed 
from  a  safety-sensitive  position  at  any 
alcohol  concentration  of  0.02  or  greater. 
If  the  employees  alcohol  concentration 
is  0.02  or  greater  but  less  than  0.04,  the 
employee  would  not  be  allowed  to 
perform  safety-sensitive  functions  until 
the  next  scheduled  duty  period  (usually 
the  next  day),  if  at  least  eight  hours  has 
elapsed,  or  imtil  a  retest  shows  the 
alcohol  concentration  has  fallen  below 
0.02.  If  the  employee  has  an  alcohol 
concentration  of  0.04  or  greater,  the 
employee  could  not  return  to  a  safety- 
sensitive  function  until  evaluated, 
treated,  if  applicable,  and  retested.  In 
either  case,  the  employee  would  be 
prevented  from  posing  any  danger  to  the 
public. 

The  Department  has  used  the  0.02 
alcohol  concentration  rather  than  0.00, 
because  it  represents  the  lowest  level  at 
which  scimtificallv  accurate  alcohol 
concentration  can  be  measured  given 
the  limitations  of  any  current 
technology  (e.g.,  blo^,  breath).  Results 
below  0.02  are  not  statistically 
significant  and  would  be  forensically 
insufficient  to  support  consequences 
imder  these  rules.  In  essence,  use  of  a 
0.02  standard  represents  a  zero 
tolerance  standard  for  alcohol.  NHTSA’s 


0 

model  specifications  for  devices  on  the 
CPL  were  developed  for  police  use 
under  criminal  laws  proUbiting  alcohol 
concentrations  of  0.10  and  above. 
Although  all  of  the  EBTs  on  the  CPL 
exceed  existing  requirements,  NHTSA 
plans  to  modify  the  model 
specifications  and  certify  the  devices  at 
the  0.04  and  0.02  alcohol 
concentrations.  The  NHTSA  proceeding 
would  respond  not  only  to  these 
rulemakings,  but  also  to  the  ongoing 
efiorts  of  States  to  lower  prohibited 
alcohol  concentrations  to  0.08  (0.02  for 
drivers  under  21)  and  to  the  prohibition 
on  0.04  alcohol  concentration  or  greater 
for  commercial  drivers. 

Behavior  and/or  Appearance 

The  proposed  rules  would  prohibit  an 
employee  from  reporting  for  duty  or 
remaining  on  duty  requiring  the 
performance  of  safety-sensitive 
functions  while  the  employees  behavior 
and/or  appearance  is  characteristic  of 
alcohol  misuse  or  the  employee’s  ability 
to  perform  his  or  her  assigned  functions 
is  adversely  affected  by  alcohol  use.  The 
proposed  rules  would  prohibit  an 
employer  who  actually  knows  the 
covered  employee  is  in  violation  of  this 
prohibition  from  permitting  the 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions.  An 
employer  observing  such  behavior  and/ 
or  appearance  would  be  required  to 
conduct  a  reasonable  suspicion  test 
under  these  rules. 

The  time-frame  for  testing  is  limited 
because  the  body  rapidly  eliminates 
alcohol.  This  prohibition  is  therefore 
needed  for  drciunstances  in  which  it  is 
infeasible  or  impossible  to  conduct  a 
reasonable  suspicion  test  in  a  timely 
manner  (e.g.,  an  EBT  is  unavailable  or  . 
broken).  People  are  more  familiar  with 
the  symptoms  of  alcohol  intoxication 
than  those  of  drug  use;  moreover,  the 
presence  of  alcohol  is  easier  to  detect 
from  physical  symptoms  (e.g.,  breath)  or 
behavior  (e.g.,  inability  to  walk  a 
straight  line),  although  alcohol 
symptoms  often  can  be  successfully 
masked.  However,  since  observable 
alcohol-related  behavior  tends  to 
become  apparent  only  at  fairly  high 
alcohol  concentrations — generally  0.12 
and  higher — ,  it  is  unlikely  that  misuse 
would  be  detected  in  this  manner  at 
alcohol  concentrations  in  the  0.02-0.04 
range.  Thus,  there  are  important  safety 
reasons  for  requiring  that  an  employee 
be  removed  from  his  or  her  safety- 
sensitive  function  based  on  behavior 
and/or  appearance  alone. 

To  the  extent  some  OAs  already 
permit  removal  of  an  employee  based  on 
observation  alone,  the  employee  has  a 
right  to  an  evidentiary  hearing  (e.g.,  as 


part  of  a  certificate  revocation  action). 
These  rules  would  not  provide  for 
right  to  a  hearing.  Under  the  proposed 
rules,  a  violation  of  this  prohibition 
would  require  removal  ^m  a  safety- 
sensitive  position,  and  evaluation  by  a 
SAP.  Rehabilitation,  if  necessary,  and  a 
determination  that  the  employee  is 
ready  to  retiun  to  duty  as  well  as  a 
result  below  0.02  on  a  retum-to-duty 
test  would  be  reouired  before  the 
employee  could  be  reinstated.  Because 
this  proposed  prohibition  involves  a 
subjective  determination,  unverified  by 
a  test,  and  may  provide  an  opportunity 
for  the  employer  to  harass  an  employee, 
should  lesser  consequences  for  violating 
this  prohibition  apply,  e.g.,  removal 
from  the  safety-sensitive  function  for  8 
hoius  or  until  obtaining  a  result  below 
0.02  on  a  retiun-to-duty  test?  Would  a 
lesser  consequence  under  these  rules 
impinge  upon  the  employer’s  need  to 
retain  their  authority  to  remove 
employees  on  this  basis?  The  lesser 
consequences  would  not  include  a  SAP 
evaluation.  Should  not  a  SAP  evaluate 
the  employee  in  view  of  the  seriousness 
of  his  or  her  offense  (observable  alcohol- 
related  behavior  and/or  appearance 
generally  occur  at  high  alcohol 
concentrations)?  Is  this  any  less  of  a 
safety  concern  because  the  decision  is 
made  based  on  a  subjective  observation? 

On-Duty  Use 

The  proposed  rules  also  would 
prohibit  a  covered  employee  from  using 
alcohol  while  performing  safetv-related 
functions  and  prohibit  an  employer  who 
actually  knows  of  such  use  from 
allowing  the  employee  to  perform  or 
continue  t^erform  safety-sensitive 
functions.  The  need  for  this  prohibition 
is  self-evident.  Should  this  prohibition 
extend  also  to  possession  of  alcohol  on 
the  job?  What  problems  would  such  a 
profobition  raise?  See  the  above 
discussion  concerning  the  proposed 
prohibition  on  use  of  medications. 

Pre-Duty  Use 

Drinking  during  ofr-duty  periods  may 
impinge  upon  a  person’s  ability  to 
function  safely  on  the  job.  The  proposed 
rules  generally  would  prohibit  a  covered 
employee  from  using  alcohol  within  the 
four  hours  preceding  the  performance  of 
safety-sensitive  functions.  They  also 
would  prohibit  an  employer,  who 
actually  knows  that  the  employee  has 
used  alcohol  within  that  period  of  time, 
from  allowing  the  employee  to  perform 
or  continue  to  perform  safety-sensitive 
functions.  The  FAA’s  long-standing 
eight-hour  pre-duty  use  prohibition  for 
crewmembers  would  remain  in  effect 
imder  its  proposal.  Because  duty  tours 
often  are  not  predictable  in  the  rail 
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industry,  the  four-hour  period  would  be 
shortened  for  unscheduled  assignments 
to  the  interval  between  being  “called  to 
duty”  and  "reporting  for  duty.” 

The  Department  specifically  requests 
comment  on  a  numlMr  of  questions 
concerning  pre-duty  abstinence.  Is  the 
proposed  abstinence  period  necessary  if 
testing  is  required?  Is  it  still  valuable  as 
an  extra  enforcement  tool?  Is  it  valuable 
for  public  perception;  i.e.,  should  the 
Department  consider  public  concern  at 
seeing  pilots  drinking  in  an  airport 
lounge  or  truck  drivers  drinking  at  a 
roadside  restaurant,  even  thou^  when 
they  report  for  work  a  short  while  later 
they  have  no  alcohol  in  their  systems? 

Is  four  hours  reasonable?  Should  all 
persons  within  an  industry  be  subject  to 
the  same  pre-duty  limits,  or  do  certain 
professions  carry  an  extra  duty  of  care? 
Does  it  matter  that  in  some  industries, 
lengthy  abstinence  periods  may  bar  any 
drinking  for  days  or  weeks,  bemuse  of 
the  nature  of  work/rest  shifts? 

Use  Following  an  Accident 

Since  it  is  important  to  determine 
whether  alcohol  is  implicated  in  an 
accident,  a  covered  employee  who  has 
actual  knowledge  of  an  accident  in 
which  his  or  her  performance  of  a 
safety-sensitive  ftmction  has  not  been 
discounted  by  the  employer  as  a 
contributing  factor  to  the  accident 
would  be  prohibited  from  using  alcohol 
for  eight  hours  following  the  accident. 
The  prohibition  would  end  once  the 
covered  employee  has  taken  a  post¬ 
accident  test  under  these  rules  or  the 
employer  has  determined  that  the 
employee’s  performance  could  not  have 
contributed  to  the  accident. 

The  Department  is  aware  of  accidents 
in  which  employees  who  should  have 
been  tested  after  an  accident  left  the 
scene  and  may  have  consumed  alcohol. 
This  rule  would  prevent  employees  who 
know  they  are  subject  to  testing  from 
explaining  "positive”  findings  on  an 
alcohol  test  by  alleging  they  had  a  drink 
after  the  accident,  since  such  action  also 
would  constitute  a  rule  violation.  In 
some  situations,  the  employee  involved 
in  an  accident  may  not  know  of  the 
accident.  For  example,  a  mechanic 
makes  a  mistake  that  causes  an  accident 
hours  later  or  half  a  continent  away. 
Without  actual  knowledge  of  an 
accident,  we  do  not  believe  a  ban  on 
drinking  could  be  effectively  enforced, 
hut  we  specifically  seek  public 
comment  on  how  to  address  this 
situation.  See  specific  OA  proposals  that 
limit  the  application  of  this  prohibition 
to  performance  of  a  safety-sensitive 
function  at  or  near  the  time  of  the 
accident  or  on  the  vehicle  or  aircraft 
involved.  Also,  the  FRA  proposal  does 


not  include  this  requirement  because 
under  current  FRA  rules  the  employees 
involved  remain  on  duty  status  after  an 
accident. 

Refusal  to  Submit  to  a  Required  Alcohol 
Test 

The  proposed  rules  would  prohibit  a 
covered  employee  finm  refusing  to 
submit  to  required  post-accident, 
random,  reasonable  suspicion  or  follow¬ 
up  alcohol  tests.  This,  in  efiect,  provides 
that  the  employee  must  take  those  tests 
when  required.  The  consequences  for  a 
refusal  to  submit  to  a  required  test 
would  be  the  same  as  if  the  employee 
had  tested  at  0.04  or.greater  or  had 
violated  any  of  the  o&er  prohibitions  in 
these  rules.  Failure  to  provide  adequate 
breath  for  testing  when  required  without 
a  valid  medical  explanation  or  engaging 
in  conduct  that  clearly  obstructs  the 
collection  process  would  constitute  a 
refusal  to  submit  to  testing.  A  covered 
employee  subject  to  a  post-accident  test 
who  leaves  the  scene  of  the  accident 
without  a  valid  reason  before  being 
tested  would  be  deemed  to  have  refused 
to  submit  to  a  required  test.  Tlie 
proposed  rules  would  prohibit  an 
employer  from  permitting  an  employee 
who  refuses  to  submit  to  testing  to 
perform  or  continue  to  perform  safety- 
sensitive  functions.  In  addition,  the  FRA 
proposal  would  prohibit  anyone 
refusing  a  requir^  test  from  engaging  in 
covered  service  for  nine  months.  The 
FHWA  would  disqualify  drivers  for  one 
year  following  a  refusal. 

An  applicant’s  or  employee’s  refusal 
to  submit  to  a  pre-employment  test  or  a 
retum-to-duty  test  would  not  trigger 
consequences  under  the  rules  that  result 
in  the  need  for  evaluation.  In  those 
cases,  the  applicant  or  employee  does 
not  have  to  be  removed  from  a  safety- 
sensitive  position.  Since  those  tests  are 
a  condition  precedent  to  starting  or 
returning  to  safety-sensitive  functions, 
the  applicant  or  employee  simply  could 
not  be  hired  or  returned  to  duty. 

Tests  Required 

General 

In  the  Department’s  drug  testing  rules, 
we  generally  required  pre-employment, 
periodic,  reasonable  cause/suspicion, 
post-accident  and  random  tests  (testing 
also  is  required  for  employees  who  seek 
to  return  to  work  following  a  positive 
test  or  refusal  to  submit  to  a  test).  'The 
Act  requires  all  these  forms  of  testing 
except  periodic  tests,  which  generally 
are  performed  as  part  of  required 
physical  examinations  for  certification 
for  some  employees.  Although  periodic 
tests  are  discretionary  under  the  Act,  the 
Department  has  decided  not  to  propose 


either  requiring  or  authorizing  periodic 
testing  for  alcohol  at  this  time.  We 
question  its  value  with  respect  to 
dcohol  if  the  employee  would  know 
when  the  test  was  to  be  conducted.  We 
specifically  request  public  comment  on 
the  utility  of  periodic  testing.  Would 
such  a  test  be  more  likely  to  identify  an 
alcohol  misusing  employee  than 
existing  safeguards  or  the  provisions  of 
these  proposed  rules?  The  tests  required 
by  these  rules  would  be  conducted  after 
a  triggering  event  (pre-emplojrment/pre- 
duty,  post-accident,  reasonable 
suspicion,  retum-to-duty,  follow-up  or 
retest)  and  just  before,  during  or  just 
after  performance  of  a  safety-sensitive 
function  (random). 

Pre-Employment/Pre-Duty  Testing 

The  Act  requires  pre-employment 
testing,  which  we  noted  in  our  ANPRM 
is  one  of  the  least  useful  types  of  tests 
when  dealing  with  alcohol,  because 
drinking  off  duty  generally  is  legal  and 
because  alcohol  remains  in  the  body  for 
such  a  short  period  of  time.  Often,  a  test 
result  indicating  alcohol  use  may  only 
indicate  bad  judgment  or  bad  timing 
(e.g.,  one  notices  an  employment 
advertisement  after  having  beer  and  a 
hamburger  for  lunch,  immediately 
applies,  and  is  tested.)  The  dmgs  for 
which  DOT  requires  testing  are  illegal  at 
any  time  used  and  can  stay  in  the  body 
for  a  fairly  long  time,  so  pre¬ 
employment  testing  for  illegal  dmgs 
makes  more  sense.  In  fact,  some 
employers  have  detected  a  high  rate  of 
positives  (3-8  percent  in  the 
transportation  industry)  from  DOT- 
required  pre-employment  dmg  testing. 
Pre-employment  tests  comprise  a  large 
and  costly  portion  of  the  total  number 
of  dmg  tests  given,  especially  in 
industries  with  large  employee 
turnover. 

To  make  such  a  test  more  meaningful, 
we  are  proposing  that  a  chvered 
employee  shall  undergo  alcohol  testing 
any  time  prior  to  the  &st  time  the 
employee  performs  safety-sensitive 
functions  for  an  employer.  The 
employer  would  have  the  option  of 
testing  dinring  the  hiring  process  or 
before  (preferably  just  Irafore)  the 
employee  starts  performing  safety- 
sensitive  functions.  The  latter  option 
would  enable  the  employer  to  avoid  the 
cost  of  testing  several  applicants  for 
each  job,  tie  pre-employment  tests  to  the 
performance  of  safety-sensitive 
functions  and  accommodate  the 
statutory  language  requiring  a  pre¬ 
employment  test  for  an  "employee,” 
rather  than  an  applicant.  The  former 
option  would  permit  identification  of 
someone  with  alcohol  in  his/her  system 
before  incurring  additional  hiring 
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expenses.  For  the  above  reasons,  the 
definition  of  "covered  employee”  used 
in  these  rules  would  include  applicants 
for  a  safety-sensitive  function  as  well  as 
ciurent  employees  applying  to  move 
into  a  safety-sensitive  function.  The 
rules  would  not  confer  any  rights  or 
consequences  upon  applicants  or 
employees  who  fail  a  pre-employment 
test. 

The  rules  would  prohibit  an  employer 
fi‘om  allowing  an  employee  to  perform 
safety-sensitive  functions  unless  that 
employee  has  been  tested  with  a 
resulting  alcohol  concentration  less  than 
0.04.  If  the  pre-employment/pre-duty 
test  result  indicates  an  alcohol 
concentration  of  0.02  or  greater  hut  less 
than  0.04,  the  employee  cannot  perform 
or  be  allowed  to  perform  safety-sensitive 
functions  until  the  alcohol 
concentration  falls  below  0.02  on  a 
subsequent  test  or  imtil  the  next 
scheduled  duty  period,  if  it  is  not  less 
than  eight  hours  following  the  test. 

The  rules  would  not  require  an 
employer  to  administer  a  pre¬ 
employment  test  if  the  employee  has 
had  an  alcohol  test  conducted  under  an 
OA  alcohol  misuse  rule  following  part 
40  procedures  with  a  result  less  &an 
0.04  within  the  previous  six  months  and 
the  employer  ensures  that  no  prior 
employer  of  whom  the  employer  has 
knowledge  has  records  showing  a 
violation  of  these  rules  within  the 
previous  six  months.  Generally,  this 
means  that  when  checking  a  prior 
employer  to  verify  that  the  applicant 
had  "passed"  a  previous  alcohol  test, 
the  new  employer  would  also  verify  that 
the  prior  employer  has  no  records  of  a 
violation  of  an  OA  alcohol  misuse  rule. 

If  the  new  employer  knows  the 
applicant  had  other  employers  within 
the  last  six  months,  the  new  employer 
would  have  to  check  them  too.  Does  it 
make  sense  to  restrict  the  latter 
requirement  to  six  months?  This  option 
would  provide  the  greatest  flexibility  for 
avoiding  the  constant  retesting  and 
related  costs  involved  in  an  industry, 
such  as  trucking,  which  has  a  high 
employee  turnover  rate.  The  FHWA 
drug  testing  regulations  currently  allow 
a  similar  option  for  pre-employment 
tests.  Should  this  option  also  ^ 
extended  to  the  aviation,  rail,  mass 
transit  and  pipeline  industries?  An 
employer,  of  course,  could  choose  to 
conduct  pre-employment  tests  in  lieu  of 
reviewing  information  on  past 
enmloyment  provided  by  ^e  employee. 

^ould  employers  be  required  to  give 
notice  that  a  pre-employment  test  will 
be  conducted  to  avoid  the  Itmch 
situation  described  above?  Should  there 
be  more  serious  consequences  for  failure 
of  the  test  if  such  notice  is  given? 


Should  an  alcohol  concentration  of  0.02 
be  the  standard  for  a  pre-employment 
test,  if,  for  example,  a  24-hour  notice 
were  required?  Should  not  the  employer 
expect  an  applicant  given  such  notice  to 
have  no  alcohol  in  his  or  her  system? 
Would  not  presence  of  any  alcohol  after 
such  notice  indicate  a  serious  problem 
with  the  applicant?  What  cost  or 
implementation  problems  would  be 
associated  with  such  notice,  particularly 
for  smaller  employers?  Would  they  be 
mitigated  by  a  shorter  notice  period, 
such  as  eight  or  four  hours?  Ei^t  hours 
generally  represents  the  loss  of  a  work 
day,  which  may  impose  hardship  on 
some  businesses.  Four  hours,  the  pre¬ 
duty  abstinence  period  for  most  covered 
employees,  may  make  more  sense. 
Should  applicants  be  allowed  to  waive 
such  notice?  Would  such  a  waiver  truly 
be  a  voluntary  act?  If  not,  should  it 
matter?  Would  a  waiver  option 
introduce  unfairness  into  the  process  for 
those  who  would  prefer  to  wait  the 
designated  amount  of  time,  since  the 
employer  may  simply  hire  an  individual 
who  waived  the  ri^t  to  wait  before 
being  tested? 

Post-Accident  Testing 

Post-accident  alcohol  testing  already 
is  required  by  federal  regulation  in  some 
transportation  modes,  and  serves  as  a 
valuable  accident  investigation  and 
enforcement  tool.  States  also  conduct 
post-accident  tests,  depending  upon  the 
circumstances.  Post-accident  testing  for 
alcohol  at  remote  locations  can  be  more 
difficult  to  accomplish  than  drug 
testing,  because  alcohol  passes  fiom  the 
blood  and  breath  more  qmckly  than 
most  drugs.  Also,  delays  in  transporting 
trained  personnel  to  an  accident  site  can 
result  in  negative  or  inconclusive  tests. 
The  ciurent  drug  rules  of  those  OAs 
involved  in  this  rulemaking  proceeding 
require  employers  to  test  employees 
involved  in  an  accident  as  soon  as 
possible,  but  not  later  than  specified 
maximum  time  limits  (generally  32 
hours). 

The  definitions  of  accidents  or 
occurrences  that  would  trigger  a  post¬ 
accident  test  vary  by  industry  and  are 
discussed  in  each  OA*s  proposed  rule. 
They  generally  are  the  same  as  the 
triggering  events  for  post-accident  drug 
testing.  We  are  generally  proposing  that 
as  soon  as  practicable  following  an 
accident,  each  employer  shall  test  each 
siuviving  covered  employee  for  alcohol, 
if  that  employee’s  performance  of  a 
safety-sensitive  function  either 
contributed  to  an  accident  or  cannot  be 
completely  discounted  as  a  contributing 
factor  to  the  accident.  The  need  for 
testing  is  presumed;  any  decision  not  to 
administer  a  test  must  ^  based  on  the 


employer’s  determination,  using  the 
best  information  available  at  the  time 
the  determination  is  made,  that  the 
employee’s  performance  could  not  have 
contributed  to  the  accident.  See  the  OA 
proposed  rules  for  additional  events  that 
trigger  post-accident  testing  or  for 
modifications  to  the  general  approach. 

Any  employee  suhifect  to  post¬ 
accident  testing  who  leaves  the  scene  of 
an  accident  widiout  a  valid  reason 
before  the  test  is  administered  can  be 
deemed  by  the  employer  to  have  refused 
to  submit  to  testing;  such  a  refusal  is 
treated  as  if  the  employee  recorded  a 
test  result  of  0.04  or  greater.  The 
employer  is  responsible  for  judging  the 
validity  of  the  reason  and  generally 
must  report  the  incident  to  the  OA 
regulating  the  employer’s  industry. 
Where  possible,  employers  should  make 
every  effort  possible  under  the 
circumstances  surrounding  the  accident 
to  ensure  that  the  employee  is  available 
for  a  post-accident  test.  'This,  of  course, 
does  not  mean  that  necessary  medical 
treatment  for  injured  people  should  be 
delayed  or  that  an  employee  cannot 
leave  the  scene  of  an  accident  for  the 
period  necessary  to  obtain  assistance  in 
responding  to  the  accident  or  to  obtain 
necessary  emergency  medical  care. 

Because  alcohol  is  eliminated  fix)m 
the  body  so  quickly,  using  a  32-hour 
maximum  limit  as  in  the  drug  rules 
would  be  inappropriate.  It  is  important 
that  a  post-accident  test  be  administered 
as  soon  as  possible  to  provide  any 
information  on  whether  alcohol  misuse 
was  a  possible  cause  of  or  contributor  to 
the  accident.  If  a  post-accident  test  is 
not  administered  within  two  hours 
following  the  accident,  the  employer 
would  have  to  submit  a  report  to  the  OA 
stating  why  the  test  was  not  promptly 
administered.  If  a  post-accident  test  is 
not  administered  within  eight  hours 
following  the  accident,  there  is  little 
likelihoi^  of  finding  a  meaningful 
alcohol  concentration  resulting  from  use 
preceding  the  accident.  The  employer 
then  would  have  to  cease  attempts  to 
administer  the  test  and  the  report  to  the 
OA  must  explain  why  the  employer  was 
unable  to  administer  a  test.  The 
Depeutment  recognizes  there  will  be 
valid  reasons  for  not  conducting  the 
tests  in  these  timefirames,  but  every 
effort  must  be  made  to  do  so.  It  is 
important  to  note  that  this  test  is  not 
meant  to  be  a  full  toxicological  workup 
for  the  purpose  of  determining  accident 
causation.  The  primary  purpose  of  the 
test  is  to  determine  whether  the 
employee(s)  involved  should  be 
removed  bom  safety-sensitive  functions. 

FHWA  is  considering  allowing 
employers  to  substitute  a  post-accident 
test  administered  by  on-site  police  or 
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public  safety  offidals,  particularly  if 
that  test  can  be  administered  earlier 
than  the  employ  can  get  to  the  scrae. 
These  local  authorities  often  are  first  to 
arrive  at  an  accident  site,  particularly  if 
the  accident  occurs  in  a  remote  area, 
and  sometimes  are  equipped  to  ccmduct 
field  alcohol  breath  tests.  We  seek 
public  comment  on  whether  to  allow 
employers  to  authorize,  where  feasible, 
on-site  police  or  public  safety  officials 
to  carry  out  post-accident  testing,  if  they 
are  first  to  arrive  at  the  scene  of  the 
accident  and  they  determine  there  is 
reason  to  test.  To  what  degree  should 
we  allow  employers  to  rest  on  the 
assumption  that  local  police  will 
administer  an  alcohol^est,  which 
presumably  would  be  based  cmly  on 
local  authority?  How  could  wo  ensure 
cooperation  in  getting  test  reports  from 
the  police?  How  would  conducting  such 
tests  deviate,  if  at  all,  from  part  40 
procedures  or  applicable  DHHS 
guidelines?  Is  it  possible  to  ensure 
employee  rights,  such  as  privacy,  in  that 
context?  Is  it  only  necessary  that  the  test 
comply  with  the  requirements 
applicable  to  the  local  authorities 
conducting  it?  We  would  not  want  to 
permit  this  option  if  police  or  public 
safety  officials  would  use  the  results  of 
the  tests  against  the  employee  in  a 
criminal  proceeding  where  the  local 
authority  did  not  have  independent 
probable  cause  to  test.  FRA  has  its  own 
preexisting  procedures  for  conducting  a 
full  toxicological  analysis  following  an 
accident;  see  the  FRA  NPRM  for  its 
post-accident  testing  proposal. 

Random  Testing 

In  the  ANPRM,  commenters  were 
requested  to  focus  on  how  the  objectives 
of  random  alcohol  testing  [e.g., 
deterrence  and  detection)  could  be 
accomplished.  The  deterrent  effect  of 
random  alcohol  testing  mi^t  not  equal 
that  provided  by  random  cmig  tests, 
because  alcohol  is  so  rapidly  eliminated 
from  the  body  that  violators  are  more 
difficult  to  detect.  In  view  of  the  fact 
that  alcohol  is  legal,  we  asked  what  is 
the  significance  of  a  random  alcohol  test 
of  an  employee  indicating  use.  Random 
alcohol  breath  testing  is  considered  a 
federally-mandated  “search,”  under  the 
Fourth  Amendment.  Accordingly,  the 
proposed  programs  for  detecting  ffie 
misuse  of  alcohol  promote  our 
compelling  interest  in  ensuring 
transportation  safety.  One  option  that 
we  considered  in  the  ANPRM  was  a 
“pre-performance"  random  testing 
requirement  limited  to  the  specific 
times  an  employee  begins  to  perform  a 
safety-sensitive  function.  That 
limitation  provides  the  requisite  nexus 
to  ensuring  proper  performance  of 


safety-related  functions  that  is  our 
primary  concern  and  the  {vindpal 
purpose  of  these  rules. 

We  are  proposing  to  require  random 
alcohol  testing  that  is  limited  to  the  time 
period  surroimding  the  pwfbrmance  of 
safety-related  functions.  An  employee 
could  only  be  tested  while  the  employee 
is  performing  safety-sensitive  functions, 
just  before  the  employee  is  to  perform 
safety-sensitive  functions,  or  just  after 
the  employee  has  ceased  performing 
such  functions.  Obviously,  the  best  time 
to  test  is  before  the  employee  begins  to 
perform  the  safety-sensitive  function. 
Detection  at  that  point  would  prevent 
the  employee  frnm  actually  pfenning 
the  function  while  he  or  she  had  alcohol 
in  his  or  her  system.  However,  if  the 
employee  understands  that  a  random 
test  would  only  be  administered  before 
he  or  she  begins  work  and  there  is  an 
opportunity  to  drink  during  work, 
deterreiu:e  is  limited.  The  ability  to  test 
just  before,  during  or  just  after 
performance  increases  the  deterrent 
effect  and  may  enable  detection  of 
employees  who  use  alcohol  on  the  job. 
The  purpose  of  the  concept  of  “just 
before”  and  “just  after”  is  to  avoid  the 
problem  that  some  safety-sensitive 
functions  could  not  be  interrupted  for 
the  performance  of  a  test  (e.g.,  piloting 
an  aircraft).  It  is  intended  to  be  close 
enough  to  the  actual  performance  of  the 
safety-sensitive  function,  however,  that 
the  test  results  would  clearly  indicate 
that  the  employee  would  be  or  was  at 
0.04  or  above  (or  0.02-or  greater  but  less 
than  0.04)  at  the  time  when  performing 
those  functions.  The  rules  also  would 
provide  that  employers  require  that  each 
covered  employee  selected  for  random 
testing  proceed  to  the  testing  site 
immediately.  In  the  event  the  employee 
is  performing  a  safety-sensitive  function 
when  notifi^,  the  employer  must 
ensure  that  the  employee  ceases  the 
function  consistent  with  safety  and 
proceeds  to  the  site  as  soon  as  possible. 
Should  there  be  specific  time  limits  on 
how  long  before  or  after  performance  of 
a  safety-sensitive  function  a  test  can  be 
given  and  still  be  reasonably 
performance-related?  What  period  of 
time  would  make  sense  in  view  of  the 
fact  that  the  vtnannoimced  nature  of  the 
test  provides  its  deterrence? 

The  rules  would  require  each 
employer  to  randomly  select  covered 
employees  at  various  times  for 
unannounced  alcohol  testing.  The 
employer  must  select  covert 
employees  for  testing  through  a 
scientifically  valid  method,  such  as  a 
random  number  table  or  a  computer- 
based  random  niunber  generator  that  is 
matched  with  employees’  Social 
Security  numbers,  payroll  identification 


numbers,  or  other  comparable 
identifying  numbers.  Each  covered 
employee  must  have  an  equal  chance  of 
being  tested  under  the  random  selection 
process  used.  During  each  year 
following  the  start  of  the  employers 
random  testing  program,  the  employer 
would  have  to  meet  certain  conmtions: 

(1)  The  dates  for  administering  random 
tests  would  be  spread  reasonably 
throu^out  the  year  (the  deterrent  effect 
would  disappeu  if  employees  know 
that  the  employer  had  completed  all 
required  random  tests  for  the  year);  and 

(2)  The  number  of  employees  randomly 
selected  for  testing  during  the  year 
would  equal  an  aimual  rate  of  not  less 
than  a  specified  percent  of  the  total 
number  of  employees  subject  to  alcohol 
testing.  Testing  d^es  should  not  be 
predictable  (e.g.,  every  Monday  or  the 
first  week  of  each  month).  Because  of 
the  randomness  of  the  testing,  some 
employees  may  be  tested  more  than 
once  during  the  year,  while  others  will 
not  be  tested  at  all. 

Random  testing  pools  could  be 
formed  in  a  variety  of  ways.  To  promote 
efficiency  and  reduce  costs,  particularly 
for  smaller  employers  and  employers 
subject  to  more  than  one  OA  rule,  we 
permit  the  (x>mbination  of 
geographically-proximate  employees 
covered  by  different  OA  rules  into  one 
pool.  To  maintain  fairness  and  the  equal 
chance  of  each  type  of  employee  for 
selection,  certain  cxsnditions  could  be 
set.  For  example,  employees  in  any 
industry  who  travel  most  of  the  time 
could  constitute  one  pool;  others  who 
remain  in  the  vicinity  of  the  testing  site 
would  be  in  another.  However,  if  the 
testing  method  chosen  required  testing 
of  employees  immediately  upon 
selechon  or  whenever  they  first 
returned  to  the  testing  location  after 
their  selechon  (but  still  unannounced), 
there  would  be  no  need  for  separate 
pools.  Any  acceptable  methcxl  must 
ensure  that  each  employee  has  an  equal 
chance  of  being  selected  for  testing. 
Although  these  multi-modal  pools 
would  be  permitted,  other  specific  OA 
requirements’  might  have  to  he  met  such 
as  the  FAA  proposal  to  require  prior 
approval  of  random  testing  pools. 

If  the  employer  joins  a  consortium, 
the  rules  would  permit  the  calculation 
of  the  annual  rate  on  either  the  total 
number  of  covered  employees  for  each 
individual  employer  or  the  total  number 
of  covered  employees  subject  to  random 
testing  by  the  consortium’s  pool 
covering  the  employer.  This  would 
mean  that  a  consortium  member  could 
have  less  than  its  required  number  of 
random  tests  conducted  if  the  overall 
consortium  rate  equals  the  required  rate. 
Thus,  if  Employer  A  has  ten  covered 


Federal  Register  /  Vol.  57,  No.  241  /  Tuesday,  December  15,  1992  /  Proposed  Rules 


59401 


employees  and  the  consortium  has  500 
covered  employees  in  the  pool  covering 
Employer  A,  and  a  50  percent  rate 
applies,  if  Employer  A  chooses  to  have 
the  rate  based  on  the  consortium,  the 
consortium  must  conduct  at  least  250 
tests  even  if  only  four  or  fewer  covered 
employees  of  Employer  A  are  tested.  So 
long  as  each  employee  has  an  equal 
chance  of  being  tested  each  time  the 
consortium  conducts  random  tests,  the 
requisite  deterrence  factor  remains. 
Membership  in  a  consortiiim  should 
improve  deterrence  for  small  companies 
because  their  employees  would 
continue  to  perceive  an  equal  chance  of 
being  selected  throughout  the  year,  it 
would  avoid  the  situation  where  an 
employer  of  two  conducts  the  one 
required  test  in  June  and  both 
employees  know  they  will  not  be  tested 
for  the  remainder  of  the  year.  On  the 
other  hand,  the  relative  perception  of 
vulnerability  to  testing  may  lessen  when 
a  small  group  of  employees  is  included 
in  a  larger  pool  and  over  time  few 
memb^  are  selected. 

We  request  comment  on  what  annual 
rate  to  require  for  random  testing  Mdthin 
a  10  to  50  percent  range.  Under  the 
Department’s  current  drug  testing  rules, 
employers  must  conduct  random  drug 
tests  at  a  50  percent  annualized  rate; 
that  is,  the  number  of  annual  random 
tests  conducted  equal  half  the  number 
of  the  covered  population.  We  are 
asking  for  comment  on  whether  the  rate 
for  alcohol  can  be  lower  because  alcohol 
symptoms  are  somewhat  better  known 
and  easier  to  detect.  A  greater  chance  of 
detection  is  one  factor  in  deterrence  and 
may  provide  a  rationale  for  a  lower 
testing  rate.  The  Department  currently 
believes  that  the  hi^er  the  percentage, 
the  greater  the  likely  deterrence  and 
detection.  But  costs  also  rise  as  the 
number  of  tests  increases.  What 
percentage  best  balances  deterrence, 
detection,  and  cost?  Commenters  should 
note  that  the  Department  is  publishing 
a  separate  ANPRM  in  today’s  Federal 
Register  that  seeks  comment  on  whether 
there  are  less  costly  alternatives  to  the 
current  drug  random  testing  programs 
that  could  maintain  an  adequate  level  of 
deterrence  and  detection  of  illegal  drug 
use. 

In  addition,  the  FRA  currently  is 
conducting  a  limited  study  of  the 
effectiveness  of  random  d^g  testing  at 
a  25  percent  rate;  the  results  should  be 
available  as  we  are  preparing  the  final 
alcohol  misuse  rules  and  may  be  helpful 
in  determining  the  appropriate  random 
rate  for  alcohol. 

We  specifically  request  commenters 
to  provide  extant  data  from  their 
experience  testing  at  different  random 
rates  in  programs  that  are  comparable  to 


the  OA  proposals.  We  welcome 
comment  on  the  applicability  of  data 
from  one  industry  to  another  and  from 
outside  the  transportation  community. 
We  also  request  comment  on  the 
relationship  between  drug  random 
testing  and  alcohol  random  testing  rates. 
In  edition,  we  seek  comment  on  now 
employers  with  large  seasonal  variances 
in  numbers  of  covered  employees 
should  address  the  computation  of  the 
numbers  of  tests  required? 

Reasonable  Suspicion  Testing 

Because  alcohol  use  (at  least  at  higher 
consumption  amoimts)  often  results  in 
more  observable  symptoms  than  other 
drug  use,  and  because  more  research  has 
been  done  on  how  to  train  people  to 
make  these  observations,  reasonable 
suspicion  testing  may  be  more  valuable 
for  alcohol  than  for  illegal  drugs. 
Supervisor  observation  is  not  a 
complete  solution,  however; 

“practiced”  drinkers  often  can  mask 
symptoms  (e.g.,  they  can  walk  a  straight 
line)  and  avoid  detection.  Also, 
supervisors  may  have  reasons  to 
overlook  employee  alcohol  use  (e.g.. 
sympathy  for  the  employee,  the  desire 
to  avoid  confrontation,  or  the  lack  of  a 
readily  available  replacement).  The  U.S. 
Army  has  found  that  supervisors  have  a 
tendency  to  imderreport  alcohol 
involvement  in  accidents  (The  Alcohol 
and  Accidents  Guide,  February  1987). 

The  OA  NPRMs  would  require 
employers  to  test  covered  employees  for 
alcohol  when  the  employer  has 
reasonable  suspicion  to  believe  that  the 
employee  has  violated  the  prohibitions 
in  ^ese  rules.  The  employer’s 
determination  that  reasonable  suspicion 
exists  to  require  an  alcohol  test  must  be 
based  on  specific,  contemporaneous, 
articulable  observations  concerning  the 
appearance,  behavior,  speech,  or  body 
odors  of  the  employee.  Reasonable 
suspicion  testing  under  these  rules 
would  be  authorized  only  if  the  required 
observations  are  made  during,  just 
preceding  or  just  after  the  period  of  the 
work  day  that  the  covered  employee  is 
performing  a  safety-sensitive  frmction. 

A  covered  employee  would  be  required 
to  imdergo  reasonable  suspicion  testing 
for  alcohol  as  soon  as  possible;  such 
testing  could  occur  wMle  the  employee 
is  to  perform  safety-sensitive  functions, 
just  l^fore  the  employee  is  to  perform 
safety-sensitive  functions,  or  just  after 
the  employee  has  ceased  performing 
such  functions. 

The  factors  set  out  for  determining 
when  reasonable  cause  exists,  in  the 
drug  rules  and  in  the  alcohol  NPRMs, 
are  short-term  factors.  They  focus  on 
what  a  supervisor  sees  at  the  present 
moment.  The  Department  seeks 


conunent  on  whether  it  is  also 
appropriate  for  supervisors  to  take  into 
account  longer-term  factors  (e.g.,  a  long¬ 
term  decline  in  work  performance, 
patterns  of  absenteeism,  lateness,  or 
abuse  of  sick  leave).  Such  factors  would 
be  considered  only  in  conjunction  with 
the  shorter-term  observations  by 
supervisors,  however. 

Our  drug  rules  require  that  two 
supervisors,  at  least  one  of  whom  is 
trained  in  detecting  the  symptoms  of 
drug  use,  make  the  requi^ 
observations  and  concur  in  the 
existence  of  reasonable  suspicion.  These 
proposed  rules  generally  would  allow  a 
single  supervisor  trained  in  detecting 
the  symptoms  of  alcohol  misuse  to  make 
the  required  observations  and  determine 
the  existence  of  reasonable  suspicion. 
The  rationale  for  allowing  the  testing 
decision  to  rest  on  one  trained 
supervisor  is  that  alcohol  testing  is  too 
time-sensitive  to  incorporate  as  a 
general  rule  the  time  it  takes  to  consult 
a  second  supervisor,  which  is  difficult 
in  some  transportation  industries. 
Symptoms  of  alcohol  use  also  are  more 
widely-known  and  easier  to  detect  than 
those  of  drug  use  so  there  may  be  less 
need  for  corroboration.  In  addition,  the 
supervisor  who  makes  the 
determination  that  reasonable  suspicion 
exists,  generally  is  prohibited  firom 
conducting  the  reasonable  suspicion  test 
on  that  employee.  The  latter 
prohibition,  like  the  requirement  for  two 
supervisors  in  the  drug  rules,  is 
designed  to  protect  against  a 
supervisor’s  harassment  of  a  specific 
employee.  In  some  cases,  the  Breath 
Alcohol  Technician  (BAT),  who 
conducts  the  test,  may  be  there  in  time 
to  provide  corroboration  of  the 
employee’s  appearance  and  behavior. 

We  request  public  comment  on 
allowing  a  single  trained  supervisor  to 
make  the  decision  to  order  a  reasonable 
suspicion  test.  Should  this  be  restricted 
in  any  way  to  avoid  the  perception  of 
greater  opportunity  for  harassment  by 
supervisors?  How  could  this  be 
reasonably  accomplished  in  light  of  the 
above  concerns?  We  also  request 
comment  on  the  possibility  of  allowing 
a  supervisor  to  b^  a  decision  to  order 
a  reasonable  suspicion  test  on  reports  by 
a  credible  third  person  who  has  made 
the  observations.  Should  specific 
industry/federal  government  rule 
violations  also  be  an  occasion  that 
requires  an  alcohol  test?  The  railroad 
industry  has  operated  with  rules  that 
authorize  the  employer  to  test  under 
these  circiimstances  for  several  years. 
What  events  should  trigger  testing,  if 
any? 
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Retum-to-Duty  Testing 

The  OA  rules  would  require  each 
employer  to  enstire  that  a  covered 
employee,  who  has  violated  any  of  these 
alcohol  misuse  rules,  has  been 
evaluated  and  undergoes  an  alcohol  test 
with  a  result  indicating  an  alcohol 
concentration  of  less  than  0.02  before 
returning  to  a  safety-sensitive  function. 
We  believe  that  compelling  concerns 
about  safety  and  possible  recidivism 
justify  imposing  a  stricter  0.02  standard 
for  those  employees  returning  to  safety- 
sensitive  functions  after  they  already 
have  demonstrated  problems  with 
alcohol.  In  cmy  event,  under  other 
provisions  of  the  rules,  employees  could 
not  perform  safety-sensitive  functions 
until  they  have  a  result  lower  than  0.02; 
since  this  test  is  specifically  for  retum- 
to-duty.  the  application  of  the  0.02 
standard  would  be  logical.  We 
specifically  request  comment  on 
whether  this  is  a  good  rationale  for 
imposing  a  stricter  alcohol 
concentration  standard  on  individuals 
returning  to  duty. 

Follow-Up  Testing 

The  alcohol  ANPRM  asked  numerous 
questions  on  retum-to-duty  or  follow-up 
testing,  i  e.,  testing  required  of  a  covered 
employee  who  has  violated  the  alcohol 
rules,  undergone  rehabilitation,  and  has 
been  return^  to  duty  to  perform  safety- 
sensitive  functions.  Many  of  these 
questions  were  premised  on  the 
rehabilitation/Medical  Review  Officer 
(MRO)  evaluation  that  occurs  in  the 
illegal  drug  area.  As  discussed  later  in 
this  preamble,  an  employer  would  have 
the  option  of  allowing  an  employee  to 
return  to  safety-sensitive  functions  after 
SAP  evaluation,  rehabilitation  (if 
needed),  and  a  successful  rehim-to-duty 
test.  Once  an  employee’s  alcohol 
problem  has  been  identified,  there  is  a 
chance  of  recidivism  and  a  need  to 
ensure  continued  disassodation  from 
alcohol  through  periodic  xmannounced 
follow-up  testing. 

The  OA  rules  would  require  that  each 
covered  employee  who  has  been 
identified  by  an  SAP  as  needing 
assistance  in  resolving  problems  with 
alcohol  misuse,  and  who  has  returned  to 
duty  involving  the  performance  of  a 
safety-sensitive  function,  shall  be 
subject  to  a  minimum  of  six  (6) 
unannounced,  follow-up  alcohol  tests 
administered  by  the  employer  over  the 
following  twelve  (12)  months.  The  SAP 
could  direct  additional  testing  during 
this  period  or  for  an  additional  peric^ 
up  to  a  maximum  of  60  months  from  the 
date  the  employee  returns  to  duty.  The 
SAP  could  terminate  the  requirement 
for  the  follow-up  testing  in  excess  of  the 


minimum  at  any  time,  if  the  SAP 
determines  that  the  testing  is  no  longer 
necessary.  Should  the  rule  establish  this 
minimum  requiremmit  or  should  any 
follow-up  testing  be  based  only  on  the 
SAP's  discretion?  Is  it  appropriate  to 
vest  this  responsibility  in  the  SAP? 

The  proposed  rules  would  provide 
that  the  evaluation  and  the 
rehabilitation  may  be  provided  by  the 
employer,  by  an  SAP  under  contract 
with  the  employer  or  by  an  SAP  not 
affiliated  with  the  employer.  The  choice 
of  SAP  would  be  made  in  accordance 
with  employer/employee  agreements 
and  employer  policies.  In  view  of  the 
“gatekeeper”  faction  that  the  SAP  has 
imder  the  proposed  rules,  should  the 
employer  designate  the  SAP?  Experts 
note  that,  due  to  training  and  the 
profession’s  normal  employee 
orientation,  the  SAP  may  be  eager  to 
place  tlie  employee  back  into  the  normal 
work  environment,  i.e.,  the  safety- 
sensitive  function,  but  reluctant  to 
require  testing  by  the  employer.  The 
S^  may  prefer  to  conduct  any 
necessary  follow-up  testing  as  part  of  an 
after-case  or  follow-up  treatment 
program.  While  we  recognize  that 
placement  of  the  employee  back  on  the 
job  without  follow-up  testing  may  help 
the  employee,  it  could  put  public  safety 
at  risk.  The  SAP’s  customary  loyalty  to 
the  employee  client  would  directly 
conflict  with  the  safety  responsibility  of 
the  employer.  In  order  for  this  program 
to  work  and  to  ensure  public  safety,  the 
SAP  must  recognize  his  or  her 
obligations  to  responsive  to  the 
employer’s  need  for  a  fair  evaluation  of 
the  employee.  Would  a  requirement  that 
the  employer  designate  the  SAP  lead  to 
abuses,  such  as  appointment  of  a 
relative  who  would  charge  twice  the 
going  rate?  Should  the  Department’s 
final  rule  impose  a  requirement  on  the 
use  of  SAPs  to  ensure  adequate  candor 
and  obv^ivity? 

The  niA’s  experience  under  its  drug 
testing  rules  widi  required  follow-up 
testing  for  employees  who  tested 
positive  for  prohibited  drugs  illustrates 
the  need  for  a  minimum  number  of 
required  follow-up  tests.  In  1991,  FRA 
conducted  a  compliance  review  on  a 
large  railroad  company  and  found  that 
9  of  10  employees  who  had  tested 
positive  and  were  returned  to  service  for 
up  to  one  year  had  received  no  follow¬ 
up  tests.  One  employee  received  one 
follow-up  test  six  months  after  returning 
to  work.  One  of  the  employees  who  had 
received  no  follow-up  testing  later 
tested  positive  on  an  FRA-required 
random  drug  test.  The  Department’s 
Office  of  Inspector  General  (OIG) 
recently  completed  a  review  of  the 
FRA’s  alcohol  and  drug  program.  The 


C^G  reviewed  follow-up  testing 
practices  on  several  railroads  and  found 
inconsistent  procedures  and  a  lack  of 
follow-up  tests.  Its  report  recommends 
prescribing  procedures  for  follow-up 
tests,  including  a  minimum  number  of 
tests  and  a  minimum  period  for  follow¬ 
up  tasting.  For  the  above  stated  reasons, 
we  believe  that  we  should  require  a 
minimum  amoimt  of  follow-up  testing. 

Should  the  0.04  alcohol  concentration 
standard  be  used  for  follow-up  testa?  In 
view  of  the  &ct  that  these  employees 
already  have  had  an  alcohol  problem, 
should  they  be  subject  to  a  stricter  0.02 
alcohol  concentration  standard,  such  as 
that  imposed  on  retum-to-duty  tests? 
Would  the  costs  and  time  lost  in 
conducting  these  follow-up  tests 
discourage  employers  horn  bringing 
employees  bade  into  safety-sensitive 
functions?  What  consequences  should 
follow  an  employee’s  failure  to  “pass” 
a  follow-up  alcohol  test?  Would  these 
consequences  be  different  from  those 
following  failure  to  “pass”  any  other 
mandated  alcohol  test?  Should  follow¬ 
up  testing  be  administered  in  a  way 
similar  to  random  testing  (e.g.,  at  or  near 
the  time  the  employee  is  performing  a 
safety-sensitive  function)?  Given  the 
potential  for  poly-drug  misuse,  should 
an  employee  who  has  “failed”  an 
alcohol  test  automatically  be  subject  to 
follow-up  testing  for  drugs  after  being 
returned  to  safety-sensitive  functions 
following  alcohol  misuse?  For  example, 
if  the  employee  has  “failed”  an  alcohol 
test  (even  if  the  employee  has  not  also 
“foiled”  a  drug  test),  should  the 
employee  be  subject  to  six  unannounced 
follow-up  urine  dmg  tests  as  well  as  six 
breath  alcohol  tests  in  the  year 
following  the  employee’s  return  to  duty? 
How  frequently  does  this  problem 
occur?  What  additional  costs  would  a 
reouirement  for  follow-up  drug  tests 
following  alcohol  misuse  incur?  FRA 
currently  has  such  a  requirement  in  its 
locomotive  certification  regulations.  (49 
CFR  240.119(d).) 

Retesting  of  Covered  Employees  with  an 
Alcohol  Concentration  of  0.02  or 
Greater,  But  Less  Than  0.04 

The  mles  would  provide  that  if  the 
employer  chooses  to  permit  the 
employee  to  perform  a  safety-sensitive 
function  within  8  hours  following  the 
administration  of  an  OA-required 
alcohol  test  indicating  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04,  the  employer  must  first  retest 
the  employee.  The  employee  could 
return  to  the  safety-sensitive  function  if 
the  retest  results  in  an  alcohol 
concentration  of  less  than  0.02.  The 
FHWA  proposal  does  not  contain  a 
retesting  provision  because  of  a 
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statutory  requirement  that  drivers  found 
to  have  a  measurable  amount  of  alcohol 
in  their  systems  must  be  removed  for  24 
hours.  Should  this  be  an  available 
option?  Or  should  the  eamli^ree  be 
t^can  off  the  |ob  for  the  hul  Bhours? 
What  lo^stic^  and  economic 
consequMices  would  the  absence  of  the 
retest  option  cause?  Should  we  be 
concerned  about  a  possible  '‘hangover” 
effect  that  an  empl^ee  now  below  0.02 
after  a  session  of  ha^  dxkiking  may  be 
suffering?  Would  an  enforced  B  hour 
absence  take  care  of  this  concern? 

Handing  of  Test  ResaHs,  Record 
Retention,  and  Coafidentiaiity 

Retention  of  Records 

To  facilitate  Department  oversight  of 
the  testing  pro^am  arui  to 

protect  employee  confidentiality,  we 
propose  to  require  eadi  employer  to 
maintain  records  of  its  alcohol  misuse 
prevention  program  in  a  secure  location 
with  controlled  access.  Recordkeeping 
is  necessary  for  effective  enforcement  of 
the  regulations.  It  also  would  allow  the 
IDepartiiMnt  to  trade  progrera  in  the 
programs  and  later  make  changes,  if 
justified,  that  could  reduce  costs,  ease 
implementaticm  and  milcHcement, 
provide  better  employee  juotection, 
and/or  increase  bmefits.  Ihe  OA 
proposed  rules  would  reqxiire  employers 
to  retain,  for  a  minimiun  of  five  years, 
records  of  any  employee  alcohol  test 
results  indicating  an  alcohol 
concentration  of  0.02  or  greater; 
documentation  of  refusals  to  t^e 
required  alcohol  tests;  equipment 
calibration  documentation;  and 
documentation  of  employee  evaluation 
and  referrals.  They  would  require 
employers  to  retain  for  a  minimum  of 
two  years  any  records  related  to  the 
collection  process  (except  equipment 
calibration  documentation)  and  training. 
Records  of  negative  test  results  would 
have  to  be  retained  for  a  minimum  of 
one  year. 

Generally,  the  proposed  rules  would 
require  eadi  employer  to  maintain  the 
following  specific  records: 

(1)  Records  related  to  the  collection 
process,  including:  collection  logbooks, 
if  used;  documents  relating  to  the 
random  selection  process:  EBT 
equipment  calibration  documentation; 
verification  of  BAT  training;  documents 
generated  in  connection  with  decisions 
to  administer  reasonable  suspicion  and 
post-accident  tests;  and  documents 
vehfying  existmee  of  a  medical 
explanation  of  an  employee's  inability 
to  provide  adequate  breath  for  testing; 

(2)  Records  related  to  test  results,  to 
the  refusal  of  any  covered  employee  to 
submit  to  a  required  alcohol  test  and  to 


an  employee  dispute  over  the  result  of 
an  alcohol  test; 

(3)  Records  related  to  other  violations 
of  these  rules; 

(4)  Records  related  to  evaluations  and 
return  to  duty;  and 

(5)  Records  related  to  education  and 
training. 

Should  documentation  of  reasonable 
suspicion  determinations  be  required?  If 
so,  what  kind? 

Reporting  of  ResaHs  us  a  Management 
Information  System 

For  oversight  purposes,  each 
employer  wouhibe  required  to  submit 
to  the  Department  OA  tiuit  regulates  K, 
at  minimum,  m  annual  report 
summarizing  the  results  of  its  akx>hol 
misuse  prevention  program  for  each 
calendar  year.  Empio3mrs  sdfoject  to 
more  than  one  DOT  OA  alcohol  rede 
would  have  to  idmitify  each  employee 
covered  by  the  regulations  of  ntora  them 
one  OA  and  report  the  total  niunber  of 
such  employees  broken  down 
category  of  covered  functioo.  Before 
conducting  any  alcohol  test  on  an 
employee  regulated  by  more  than  one 
OA,  the  employer  would  have  to 
determine  which  DOT  OA  rule  or  rules 
require  the  test  and  then  identify  such 
test  results  in  the  apiHopriate  DOT  OA 
reports.  We  note  that  the  employer 
would  provide  aggregated  not 
individual  information  imder  the  MIS. 
The  employer  would  be  responsible  for 
ensuring  the  accuracy  mid  timeliness  of 
each  report  submitted  by  it  or  a  third- 
party  service  provider  acting  on  the 
employers  behalf,  llie  employer  wcmld 
have  to  submit  the  annual  reports  no 
later  than  FelHuaiy  15  of  each  year  for 
the  preceding  calendar  year  on  the 
specified  form.  (The  fir^  repcHting  year 
may  be  different  depending  upon  the 
effective  date  of  the  final  rules.)  Each 
report  would  contain  a  numbw  of 
informatiem  items  relevant  to  program 
evaluation  or  enforcement.  Sevwd  of 
the  OAs  in  c^er  documents  in  today’s 
Federal  Register  also  are  proposing  a 
management  information  system  for 
their  drug  testing  rules.  If  those 
proposals  are  acl^ted,  the  alcohol  and 
drug  testing  reporting  requirements 
would  be  meiged  to  pmmit  one  annual 
report  and  eli^nate  any  duplicative 
information  items. 

Access  to  Facilities  and  Records 
To  preserve  employee  confidentiality, 
the  proposed  rules  generally  would 
prohibit  employers  from  reiaasing 
information  pertaining  to  an  alcohol  test 
of  a  covered  employee  or  any  violation 
of  these  rules,  except  as  required  by  law. 
They  would  provide,  however,  that  the 
employee  is  entitled,  upon  written 


request,  to  obtain  copies  of  any  records 
concerning  the  employee’s  use  of 
alcohed,  inchidiag  alcohol  test  recends. 
Employers  must  nrom^y  provide  any 
records  requested  by  the  employee,  but 
could  not  make  acceM  to  an  employee’s 
records  contingent  upon  payment  iat 
records  other  than  those  ^Mcifically 
requested.  The  bundling  of  request^ 
records  with  luurequest^  material  at 
much  higher  cost  has  been  a  problem 
vmder  the  drug  rules.  Employers  would 
have  to  release  information  as  required 
by  law,  including  court  orders  or 
suj^oenae. 

Tne  proposed  rules  generally  would 
require  an  employer  to  permit  access  to 
all  facilities  involved  in  its  alcohol 
testing  program  and  make  available 
copies  of  all  test  results  and  any  other 
alcohol  program  records,  upon  request, 
to  the  Secretary  of  Transportation  or  any 
OA  with  regulatory  authority  over  the 
employer  or  aiiy  of  its  covert 
employees.  In  addition,  upon  request  by 
the  National  Transportation  Safety 
Board  (NTSB)  as  part  of  an  accident 
investigation,  employers  would  be 
required  to  disclose  information  related 
to  the  employer’s  administration  of  a 
post-accident  alcohol  test  following  the 
accident  under  investigation. 

Generally,  the  rules  would  require  an 
employer  to  release  information 
regarding  an  employee’s  records  as 
directed  by  the  specific,  written  consent 
of  the  employee  authorizing  release  to 
an  identified  person.  In  view  of  the  fact 
that  these  rules  would  permit  employers 
to  rely  upon  negative  pre-wnployment 
alcohol  tests  conducted  within  the 
preceding  six  months,  it  specifically 
would  require  an  employer,  upon 
written  request  from  the  employee,  to 
make  records  available  to  a  subsequent 
employer.  To  preserve  the  employee’s 
confidentiality,  the  identified  person  or 
recipient  employer  could  not 
subsequently  di^lose  the  records, 
except  as  expressly  authorized  by  the 
terms  of  the  employee’s  writtwi  request. 

It  is  likely  that  a  prudent  employer 
would  ask  an  applicant  to  request  this 
information  from  former  covered 
employers,  and  not  hire  the  applicant 
until  satisfactory  information  had  been 
received.  The  Department  seeka 
comment,  however,  on  whether  it 
would  be  useful  to  require  employers  to 
require  applicants  to  consent  to 
obtaining  this  inforraation  from 
previous  employers.  In  this  approach, 
an  employer  would  be  prohibited  from 
hiring  an  applicant  for  a  safety-sensitive 
position  if  t^  applicant  did  not  provide 
this  consent.  When  a  previous  wnployer 
did  not  respond  {e.g.,  had  gone  ont  of 
business,  could  not  be  located,  failed  or 
refused  to  provide  the  requested 
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infonnation),  should  the  employer 
presume  the  employee’s  record  as 
having  been  "clean”  for  that  previous 
employer?  How  far  back  into  the 
applicant’s  employment  history  should 
such  a  search  go?  Shoidd  the  search 
apply  only  to  tests  mandated  by  DOT 
regulations?  Would  this  approach 
produce  significant  delays  in  employers’ 
ability  to  bring  new  woners  on  board? 
The  Department  seeks  comment  on 
these  issues. 

The  rules  would  permit  the  employer 
to  disclose  information  arising  firom  the 
results  of  an  alcohol  test  administered 
under  these  rules  or  from  the  employer’s 
determination  that  the  employee 
violated  any  prohibitions  in  these  rules 
to  the  employee  or  in  the  context  of  a 
proceeding  relating  to  an  employee 
benefit,  to  DOT  agency  action  against 
the  employee  [e.g.,  an  action  to  revoke 
a  certificate),  or  to  an  NTSB  safety  • 
investigation.  The  employer  would  also 
have  to  make  information  available  to 
DOT  offices  having  regulatory  or  review 
authority. 

Consequences  for  Employees  Engaging 
in  Alcohol-Related  Conduct 

Rerndval  From  Safety-Sensitive 
Function 

In  general,  the  OA  rules  would 
prohibit  a  covered  employee  who  has 
engaged  in  conduct  prohibited  by  any  of 
the  OA  rules  from  performing  safety- 
sensitive  functions  until  he  or  she  has 
met  the  conditions  for  returning  to  such 
work.  The  rules  would  require 
employers,  if  they  have  determined  that 
the  employee  has  violated  these  rules,  to 
ensure  that  the  employee  does  not 
|)erfonn  or  continue  to  perform  safety- 
sensitive  functions.  The  rules,  however, 
would  prohibit  the  employer  from 
taking  any  other  action  under  these 
rules  against  an  employee  based  solely 
on  test  results  showing  an  alcohol 
concentration  less  than  0.04.  The 
proposed  rules  would  not  prohibit  an 
employer  with  authority  independent  of 
these  rules  from  taking  any  other  action. 

Required  Evaluation  and  Testing 

Each  OA  NPRM  would  prohibit  a 
covered  employee  frnm  performing 
safety-sensitive  functions  following  the 
employee’s  violation  of  an  OA  rule, 
unless  the  employee  has  been  evaluated 
by  a  SAP,  completed  any  requirements 
for  rehabilitation,  and  "pass^”  a 
retum-to-duty  test  with  a  result  below 
0.02. 

The  rules  would  provide  an  exception 
to  the  requirement  for  immediate 
removal  and  prohibition  on  retum-to- 
duty  without  undergoing  an  evaluation; 
they  would  not  proUbit  the  employee 


from  temporarily  continuing  to  perform 
safety-sensitive  functions  necessary  to 
respond  to  an  emergency,  including 
responding  to  a  situation  that  could 
result  in  an  emergency  or  an  imminent 
threat  to  public  health  and  safety.  For 
example,  a  truck  driver  who  has 
violated  the  alcohol  mles  could 
continue  to  attempt  to  move  a  truck 
carrying  hazardous  materials  if  it  were 
stuck  on  railroad  tracks,  a  bridge,  or  on 
an  exit  ramp  of  a  highway.  ’The 
exception  would  not  support  the 
employee’s  continued  performance  of 
the  safety-sensitive  functions  once 
safety  is  achieved  or  if  a  replacement 
employee  is  readily  available. 

Other  Alcohol-Related  Conduct 

Although  the  Department  is  not 
proposing  that  alcohol  concentrations 
below  0.04  constitute  a  violation  of  the 
rules,  it  is  concerned  about  employees 
whose  alcohol  test  indicates  some 
alcohol  in  their  system.  As  noted  earlier 
in  this  preamble,  an  alcohol 
concentration  of  .039  may  not  warrant 
evaluation  and  lahabilitation  but  it  may 
have  an  adverse  effect  on  that 
individual’s  abilities.  Alternatively,  the 
individual’s  blood  alcohol  curve  may  be 
rising  (j.e.,  the  individual  may  have  just 
consumed  enough  to  produce  an  alcohol 
concentration  of  0.04  or  greater,  but  the 
alcohol  is  just  entering  the  bloodstream 
and,  at  the  time  of  testing,  the  alcohol 
concentration  is  rising).  Permitting  such 
employees  to  continue  performing 
safety-sensitive  functions,  even  though 
there  is  knowledge  of  alcohol  in  their 
systems,  would  violate  our  and  the 
employer’s  and  employee’s  safety 
responsibility.  Therefore,  in  addition  to 
the  0.04  alcohol  concentration 
prohibition,  the  rules  would  prohibit 
covered  employees  found  to  have  an 
alcohol  concentration  of  0.02  or  greater 
but  less  than  0.04  firom  performing  or 
continuing  to  perform  safety-sensitive 
functions.  The  employer  could  not 
permit  the  employee  to  perform  or 
continue  to  perform  such  functions, 
until  the  employee’s  alcohol 
concentration  drops  below  0.02  or  until 
the  start  of  the  employee’s  next 
regularly  scheduled  duty  period,  if  it 
occurs  at  least  eight  hours  following 
administration  of  the  test.  As  discussed 
above,  the  rules  would  not  prohibit  the 
employee  fifum  temporarily  continuing 
to  perform  safety-sensitive  functions 
necessary  to  respond  to  an  emergency, 
including  a  situation  that  could  result  in 
an  emergency  or  an  imminent  threat  to 
public  health  and  safety,  but  they  would 
not  support  continuance  of  the 
functions  once  the  emergency  has  been 
averted. 


If  the  employer  wants  to  use  the 
employee  to  perform  safety-sensitive 
functions  less  than  eight  hours  after  the 
test,  the  employer  must  conduct  a  retest. 
When  it  falls  below  0.02,  the  employee 
could  be  put  back  into  a  safety-sensitive 
function.  If  the  retest  result  is  above 
0.04,  the  employee  has  violated  the 
prohibition  against  having  an  alcohol 
concentration  greater  than  0.04.  (Given 
the  characteristics  of  alcohol 
metabolism,  it  is  also  likely  that  the 
employee  would  have  violated  the 
prohibitions  on  pre-duty  or  on-duty 
use.)  The  employee  would  then  be 
required  to  meet  the  conditions  for 
returning  to  safety-sensitive  functions. 

The  OA  NPRMs  and  the  part  40 
alcohol  testing  procedures  would  treat 
any  indicated  alcohol  concentration 
reading  of  less  than  0.02  on  an 
evidential  breath  testing  device  (EBT)  as 
"negative.”  Given  the  limits  placed  on 
the  accuracy  of  measuring  alcohol 
concentration  in  body  fluids  or  breath, 
the  rules  use  0.02  as  the  threshold  for 
establishing  any  measured  alcohol 
concentration.  Readings  below  0.02, 
therefore,  would  have  no  significance 
for  any  piupose  under  our  i^es. 

Use  of  Back  Extrapolation 

What  should  employers  be  required  or 
permitted  to  do  under  the  proposed 
regulations  where  the  indicate  breath 
alcohol  concentration  is  0.02  or  greater, 
but  less  than  0.04,  and  enough  time  has 
passed  since  the  performance  of  a  safety 
sensitive  function  (e.g.,  in  a  post¬ 
accident  test)  to  raise  questions  about 
whether  the  alcohol  concentration 
during  the  performance  of  the  safety- 
sensitive  frmctions  (e.g.,  at  the  time  of 
the  accident)  was  0.04  or  greater?  The 
rules  would  require  action  only  based 
on  actual  readings  on  the  EBTs.  They 
would  not  permit  back  extrapolation. 

'The  employers’  requirement  to 
remove  persons  with  indicated  aiconui 
concentrations  of  0.02  or  greater  and 
less  than  0.04  firom  safety-sensitive 
functions  for  a  period  of  not  less  than 
8  hours  or  until  they  retest  below  0.02 
would  achieve  some  of  the  goals  of 
allowing  back  extrapolation.  The 
Department  seeks  comment  on  the 
extent  to  which  employers  (and  other 
fact  finders)  should  be  firee  to  apply 
forensic  principles  to  evaluate  whether 
the  individual  may  have  used  alcohol 
on  the  job  or  reported  for  the  safety- 
sensitive  functions  with  a  prohibited 
alcohol  concentration.  The  Department 
also  seeks  comment  on  whether,  if 
employers  conduct  this  kind  of  analysis, 
the  results  of  back  extrapolation  should 
be  allowed  to  have  effect  under  the  DOT 
alcohol  testing  program  and  visit  upon 
the  covered  employee  the  consequences 
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of  a  DOT  test  result  in  that  range.  In  the 
alternative,  should  the  employer,  as  far 
as  the  DOT  ratigram  is  concerned,  only 
be  permitted  to  apply  the  consequences 
attaching  to  a  rsmiR  of  0.02  or  gie^r 
but  less  than  0X>4,  but  have  the 
discretion,  under  its  own  authority,  to 
take  other  action?  Should  the  employer 
be  prohibited  from  tddng  action  against 
the  employee  based  on  a  DOT-mandated 
test  beyond  acdmis  required  by  the  DOT 
rules? 

The  rationale  for  back  extrapolation  is 
based  on  studies  that  show  that  the 
aver^  rate  of  elimination  of  eko^ol 
frcan  the  bloodstreem  is  around  .915  per 
hour,  though  this  rate  mey  well  decline 
at  low  con^rtrationa  (0.02  and  below). 
Individuals’  rates  of  alcohol  elimination 
are  very  often  not  "average,”  however. 
Further,  it  is  ordinarily  not  known  when 
the  individual  last  ingested  alcohol  or 
how  much  alcohol  he  or  she  consumed. 
All  of  these  factors  makes  back 
extrapolation  subject  to  substantial 
inaccuracy.  Such  analysis  requires  a 
number  of  "assumptions.”  Some  of  the 
assumptions  relate  to  the  individual 
subject  (e.g.,  whether  there  is  healthy 
liver  function;  or  the  rate  of  elimination 
may  he  less  than  or  greater  then  0.015 
per  hour  due  to  metabolic  differences), 
some  to  facts  or  claims  that  may  be 
supplied  by  the  individual  (no  on-duty 
consumption,  no  consumption  diuing 
the  pre-duty  abstinence  period),  and 
others  to  data  that  can  be  supplied  by 
the  employer  (when  the  event  occiurred 
that  tri^ered  the  test,  when  the  test 
occurred).  It  is  not  only  desirable  but 
necessary  for  such  analysis  to  be 
conducted  by  an  expert  in  forensic 
toxicology.  Such  services  may  be  in 
short  supply.  Therefore,  we  do  not 
propose  to  permit  back  extrapolation  of 
alcohol  test  results  under  these  rules. 

Alcohol  Mimise  lafiormatioB,  Training, 
and  Referrid 

Employer  Obligation  to  Promulgate  a 
Policy  on  Alcohol  Wsuse 

Each  employer  would  have  to  provide 
educatiooal  materials  that  eoqdain  the 
requiremrats  of  these  rules  md  the 
employer’s  policies  aiKi  procedures 
with  respect  to  meeting  those 
requirements.  Each  onployer  also 
would  have  to  provide  written  notice  to 
every  covered  employee  and  to 
representatives  of  employee 
organizatioDS  ccmceming  the 
availability  (rfthis  inforroatimi.  Under 
the  rules,  the  materials  would  have  to 
include:  the  identity  of  a  contact  person 
knowledgeable  abo^  the  materiafs: 
categories  of  employees  sul^ect  to 
testing:  what  period  of  the  workday  or 
what  frmctions  would  be  covered  by  the 


rules;  a  description  of  prohibited 
conduct  and  tm  drcurastances  thait 
would  trigger  testing:  testing 
procedures;  an  explanation  of  what 
constitirtes  a  refrisal  to  submit  to  testing 
and  the  abradant  consequences;  and  the 
consequences  of  violating  the  rules. 

In  addition  to  informaaon  on  how  the 
employer  would  implement  the  DOT 
program,  the  materi^  also  may  include 
the  description  of  any  s^f-identification 
program  or  procedure  under  which  a 
covered  employee  may  decline  to 
perform  or  continue  to  perform  safety- 
sensitive  functions  without  penalty 
when  be  or  she  may  be  in  violetum  of 
these  rules,  including  any  limits  on  the 
program.  The  employer  also  may 
include  information  on  additional 
employer  policies  with  respect  to  the 
use  or  possessicxi  of  alccdiol,  including 
any  consequences  for  an  employee 
found  to  have  a  specified  alcohol 
concentration,  that  are  based  on  the 
employers  authority  independent  of 
these  rules.  These  additional  policies 
must  be  clearly  identified  as  based  on 
the  employers  independent  authority. 

We  believe  motivating  employees 
about  safety  in  the  workplace  and  good 
health  is  important  to  making  an  alc(^ol 
misuse  prevention  program  work. 
Because  the  primary  objective  of  any 
effective  alc^ol  misuse  program  is 
deterrence  rather  than  detection,  it  is 
especially  important  that,  before  any 
testing  is  begun,  employers  make  th^r 
employees  folly  aware  of  the  dangers  of 
alcohol  misuse  in  their  jobs,  advise 
them  where  help  can  be  obtained  if  they 
have  a  probl^  with  alcohol  use,  and 
the  potential  consequences  for  people 
who  viol^e  these  rules.  An  effective 
company  policy  and  educational  effort 
can  moire  than  pay  for  itself  with  the 
benefits  it  can  adiieve.  Should  these 
rules  require  that  employers  give 
covered  employees  a  minimum  period 
of  notice  (e.g.,  60  da3rs)  that  the  testing 
program  is  going  into  effect? 

We  recognize  that  itmay  be  difficult 
to  get  the  attention  and  supped  of 
woikws  by  han^g  them  literature  or 
displaying  various  materials  on  a 
bulletin  board.  To  ilhratrate  this,  a  soon- 
to-be  released  safety  study  of  the  New 
York  City  TYansit  Authority  (NYCTA) 
finds  that  merely  distributing  literature 
about  NYCTA’s  substance  almse 
program  without  establishing  an  on¬ 
going  substance  abuse  awareness 
program  has  not  effectively 
communicated  training  information  to 
employees.  Generally,  employees 
interviewed  for  the  report  could  not 
remembar  receiving  the  distrftnrted 
literature;  the  few  who  did  remember  it 
could  not  describe  its  purpose.  What 
more  effective  means  for  ^ucating 


employees  and  transmitting  information 
about  alcohol  misuse  prevention 
programs  are  available  ffiat  would  be 
economically  feasible  for  employers? 
Should  the  OAs  impose  training 
requirements  for  non-supervisory 
employees?  What  addiffraal  costs 
would  such  requirements  impose?  What 
quantifiable  benefits  would  they 
generate? 

Training  fra-  Supervisors 

Under  the  OA  NPRMs,  employes 
would  have  to  ensure  that  persons 
designated  to  detenmine  whether 
reasonable  suspicion  exists  to  require  an 
alcohol  test  receive  at  least  60  minutes 
of  training  on  the  jdiyaical.  behavioral, 
speech,  and  performance  indicators  of 
probable  alcohol  misuse.  Would  this 
amount  of  time  be  adequate?  Is  more 
extensive  supervisor  training  necessary 
because  of  the  need  to  require 
identification  of  symptoms  associated 
with  lower  concentrations  of  alcohol? 
Since  comparable  tradning  for  drug  use 
detection  is  required  by  the  DOT  miig 
testing  rules,  can  this  requirement  be 
melded  into  that  one  to  minimize  costs 
to  employers? 

Referral,  Evaluation,  and  Treatment 

The  Act  requires  diat  an  opportunity 
for  treatment  be  made  available  to 
covered  employees.  *11118  does  not 
require  employers  to  proyide  or  pay  for 
rehabilitation  or  to  hold  a  job  open  for 
an  employee  with  or  with^  salary;  the 
costs  of  such  a  requirement  could  be 
prohibitive  and  could  jeopardize  this 
program.  In  the  drug  testing  rules,  the 
DepF.rtmeirt  decided  that  it  was 
inappropriate  to  establish  a  federal  role 
in  mandating  that  emplpyers  provide  for 
rehabilitation  and  that  it  should  be  left 
for  management/employee  negotiation. 
The  sKTne  logic  would  apply  here  and 
the  Department  has  decided  not  to 
propose  mandating  employer-provided 
rehabilitation  in  these  rules. 

We  enrourage  those  employers  who 
can  affiird  to  provide  rehabilitation  to 
do  so  through  established  health 
insurance  programs,  since  it  helps  their 
employees,  benefits  morale,  is  often 
cost-effective  and  ultimately  contributes 
to  the  success  of  both  their  business  and 
their  testing  programs.  However, 
repeated  provision  of  access  to 
rehabilitation  services  after  "positive” 
testing,  followed  by  repeated 
reinstatement  and  repeated  violations 
may  raise  public  safety  and  liability 
concerns  for  employers.  Would  it  dilute 
the  deterrent  value  of  testing  programs 
and  encourage  further  misuse  of  alcohol 
or  drugs? 

To  implement  the  statutory  mandate, 
these  proposed  rales  would  require  an 
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employer  to  advise  a  covered  employee, 
who  engages  in  conduct  prohibited 
under  these  rules,  of  the  available 
resoiirces  for  evaluation  and  treatment 
of  alcohol  problems,  including  the 
names,  addresses,  and  telephone 
numbers  of  SAPs  and  counseling  and 
treatment  programs.  The  employer 
would  have  no  similar  obligation  to 
applicants  who  refuse  to  submit  to  or 
fail  a  pre-employment  test;  this 
obligation  would  run  only  to  current 
employees.  The  rules  would  not 
prohibit  an  employer  with  independent 
authority  from  taking  any  other  action 
otherwise  consistent  with  law. 

A  SAP  would  evaluate  each  covered 
employee  who  violates  these  rules  to 
determine  whether  the  employee  needs 
assistance  resolving  problems  associated 
with  alcohol  misuse  and  refer  the 
employee  for  any  necessary  treatment. 
Before  returning  to  duty,  each  employee 
identifled  as  needing  assistance  must  (1) 
Be  evaluated  again  by  a  SAP  to 
determine  whether  the  employee  has 
successfully  complied  with  the 
rehabilitation  program  prescribed 
following  the  initial  evaluation,  (2) 
Undergo  an  alcohol  test  with  a  result  of 
less  than  0.02  alcohol  concentration, 
and  (3)  Be  subject  to  a  minimum  of  six 
(6)  unannounced,  follow-up  alcohol 
tests  over  the  following  twelve  (12) 
months.  Compliance  with  the 
prescribed  treatment  and  passing  the 
alcohol  test  would  not  guarantee  a  right 
of  reemployment;  they  would  be 
preconditions  the  employee  must  meet 
in  order  to  perform  safety-sensitive 
functions.  The  decision  on  whether  to 
return  the  employee  to  his  or  her  job  we 
would  leave  to  the  employer. 

The  proposed  rules  would  provide 
that  the  evaluation  and  the 
rehabilitation  may  be  provided  by  the 
employer,  by  a  SAP  under  contract  with 
the  employer  or  by  a  SAP  not  affiliated 
with  the  employer.  The  choice  of  SAP 
and  assignment  of  costs  would  be  made 
in  accordance  with  employer/employee 
agreements  and  employer  policies.  Is 
the  requirement  for  an  evaluation 
meaningful  if  we  do  not  specify  who 
should  pay  for  the  evaluation?  What  if 
both  the  employer  and  employee  refuse 
to  pay  for  the  evaluation?  Should  the 
rules  go  further  and  prohibit  an 
employer  from  taking  any  action  vmder 
the  rules  against  a  covert  employee 
imless  the  employee  has  been  evaluated 
by  a  SAP  or  refused  such  an  evaluation? 
Should  a  failure  to  pay  constitute  a 
refusal?  What  problems  would  this 
raise? 

Since  the  determination  made  in 
alcohol  tests  required  by  these  NPRMs 
is  whether  there  is  a  prohibited 
concentration  of  alcohol  in  an 


individual’s  system,  regardless  of  the 
source,  we  believe  that  there  is  no  need 
to  require  a  medical  review  officer 
(MRO)  to  interpret  positive  test  results, 
as  required  by  the  DOT  xlrug  testing 
rules.  There  is  no  acceptable 
explanation  for  the  prohibited  alcohol 
concentration,  so  there  is  no  role  for  an 
MRO.  The  mental  health  and/or  medical 
professionals  to  whom  the  employee  is 
referred  for  treatment  can  diagnose  the 
disorder  or  disease,  if  any.  associated 
with  the  alcohol  misuse.  A  SAP  would 
then  determine  whether  the  employee 
has  complied  with  any  rehabilitation 
requirements.  The  rules  define  the  SAP 
to  include  a  licensed  physician  (with  a 
Medical  Doctor  or  Docdor  of  Osteopathy 
degree)  with  knowledge  of  and  clinical 
experience  in  the  diagnosis  and 
treatment  of  alcohol-related  disorders 
(the  degrees  alone  do  not  confer  this 
knowledge),  or  a  licensed  or  certified 
psychologist,  social  worker,  or 
employee  assistance  professional  with 
knowledge  of  and  clinical  experience  in 
the  diagnosis  and  treatment  of  alcohol- 
related  disorders.  In  some  OA  rules, 
where  the  employee  operates  imder  a 
certificate  or  license,  a  licensed 
physician  must  certify,  in  conjunction 
with  a  medical  examination,  whether 
the  employee  can  return  to  work. 

Other  Issues 

As  in  the  drug  testing  rules,  we  want 
to  provide  program  flexibility  to  allow 
employers  to  carry  out  their  programs  in 
a  more  efficient,  cost-efiective  manner 
and  to  ease  the  compliance  burden  on 
small  businesses.  Testing,  for  exan^le, 
could  be  conducted  by  the  employer,  an 
outside  contractor,  a  consortium,  a 
imion,  or  any  other  entity.  The  use  of 
consortia  has  worked  well  in  the  drug 
testing  area;  in  fact,  it  is  the 
predominant  method  of  compliance  in 
some  industries,  particularly  among 
smaller  employers.  We  propose  to  delay 
implementation  of  the  niles  for  smaller 
employers  to  enable  them  to  join 
established  consortia  or  large  employer 
testing  programs,  rather  than  have  to 
establish  their  own  programs.  The 
operating  administrations  have  tried  to 
make  it  easier  for  smaller  employers; 
FRA  proposes  to  retain  its  existing 
exemption  from  its  drug  and  alcohol 
rules  for  railroads  with  15  employees  or 
less.  (These  entities  are  not  considered 
sufficiently  safety-sensitive  to  be  subject 
to  testing,  since  they  tend  to  o{}erate  on 
private  track  at  slow  speeds.)  FAA, 
which  is  proposing  to  require  covered 
employers  to  submit  plans  for  their 
alcohol  misuse  programs,  would  impose 
significantly  reduced  plan  requirements 
on  smaller  employers.  (FRA  and  FAA 
both  propose  plan  submission,  which  is 


customary  in  conducting  their 
programs;  FTA  proposes  to  require 
employer  certification  of  compliance 
wim  the  rules,  which  is  customary  in  its 
programs.)  W^t  additional  measures 
can  we  take  to  make  it  easier  for  smaller 
ei^loyers  to  comply  with  the  rules? 

^ployers  may  find  it  more  cost- 
effective  and  convenient  to  conduct 
alcohol  testing  at  the  same  time  they 
conduct  drug  testing.  Because  we  are 
proposing  to  require  alcohol  testing  at  or 
near  the  time  of  performance,  however, 
all  random  and  reasonable  suspicion 
drug  t  lasting  also  would  have  to  occur  at 
such  times.  For  random  testing, 
employers  could  easily  accomplish  this 
by  randomly  choosing  the  employee’s 
number  and  then  testing  the  employee 
the  next  time  he  or  she  performs  safety- 
sensitive  functions.  What  problems 
would  be  raised  by  combining  the  two 
programs? 

Motor  Carrier  Safety  Assistance  Program 
(MCSAP  Proposal) 

Each  OA  also  seeks  public  comment, 
especially  from  state  and  local 
governments,  on  the  possibility  of  an 
alternative  to  requiring  motor  carrier, 
aviation,  rail,  mass  transit  and  pipeline 
employers  to  conduct  some  or  all 
alcohol  testing,  particularly  post¬ 
accident  and  random  testing. 
Specifically,  we  seek  comments  on 
whether  the  testing  could  be  conducted 
under  the  FHWA  Motor  Carrier  Safety 
Assistance  Program  (MCSAP),  which  is 
a  Federal/State  cost  reimbursement  and 
matching  grant-in-aid  program,  or  a 
similar  program.  Possible  use  of  the 
MCSAP  program  for  motor  carrier 
testing  is  discussed  in  detail  in  the 
FHWA  NPRM.  The  objective  of  MCSAP 
is  to  reduce  the  number  and  severity  of 
accidents  and  hazardous  materials 
incidents  involving  commercial  motor 
vehicles.  'The  MCSAP  seeks  to 
accomplish  this  by  substantially 
increasing  the  level  of  nationally- 
uniform  inspection  and  enforcement 
activities  and  the  likelihood  that  safety 
defects,  driver  deficiencies,  including 
alcohol  misuse,  and  unsafe  carrier 
practices  will  be  detected  and  corrected. 
Currently,  48  States  and  four  U.S. 
territories  are  actively  participating  in 
the  MCSAP. 

'The  statute  requires  the  Secretary  of 
Transportation  to  conduct  a  pilot 
program  for  the  piupose  of  testing 
drivers  on  a  random  basis  to  determine 
if  a  driver  has  used  alcohol  or  a 
controlled  substance  in  violation  of  law 
or  federal  regulation.  The  pilot  testing 
program  is  to  be  administered  as  part  of 
the  MCSAP  and  implemented  in  four 
states  for  a  period  of  one  year.  At  the 
completion  of  the  pilot  program,  the 
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Department  will  issue  a  report  of  the 
program,  including  recommendations 
concerning  the  desirability  and 
implementation  of  a  MCSAP* 
administered  random  testing  program. 
FHWA  began  the  implementation  of  the 
required  pilot  project  in  Fiscal  Year 
1993. 

In  the  MCSAP  option  presented  in  the 
FHWA  NPRM,  participating  States 
would  have  to  submit  a  random  alcohol 
testing  plan  as  part  of  their  application 
for  FHWA  MCSAP  funding.  The  random 
alcohol  testing  plan  component  would 
conform  to  the  requirements  of  these 
rules. 

Recognizing  that  some  statutory 
changes  to  implement  the  MCSAP 
option  may  be  necessary,  we  seek  public 
comment  on  whether  involving  State 
and  local  authorities  in  alcohol  testing 
would  work.  It  could  be  accomplished 
at  three  different  levels  of  involvement. 
First,  the  FHWA  NPRM’s  MCSAP 
option  would  substitute  post-accident 
and  random  testing  by  local  officials  for 
motor  carrier  based  testing.  Would  this 
save  costs?  Since  States  already  have 
some  equipment  and  their  officials  are 
already  trained  in  using  that  equipment, 
overall  costs  may  be  less.  As  neutral, 
third-party  testers,  their  tests  may  be 
better  accepted  by  employees.  Due  to 
the  fact  that  local  officials  may  reach  an 
accident  first,  they  can  help  in 
determining  who  was  involved  in  the 
accident. 

The  second  would  involve  extending 
this  option  to  covered  safety-sensitive 
employees  from  the  other  transportation 
industries  issuing  proposed  rules  today. 
Could  the  program  be  adapted  so  that 
employees  regulated  by  other  OAs,  such 
as  RSPA  and  FAA,  could  be  included? 

The  third  would  allow  substitution  of 
local  official  testing  for  all  types  of 
testing  required  by  these  rules  (/.e.,  pre¬ 
employment  and  reasonable  suspicion 
in  addition  to  random  and  post¬ 
accident).  Would  this  be  useful? 
Employers  could  send  employees 
needing  testing  to  a  local  State  testing 
facility  or  the  State  could  come  to  the 
employer  upon  request,  since  it  may 
have  mobile  vans  for  this  purpose. 

Because  the  expenses  of  such  a 
program  would  lessen  the  resources 
available  for  other  MCSAP  programs, 
user  fees  may  be  necessary  for  such  an 
alternative  to  be  possible.  Would  it  be 
feasible  to  impose  user  fees  for  such  a 
system?  As  noted  above,  costs  may  be 
less  under  such  a  program,  so  even  if  all 
employers  were  assessed  a  user  fee, 
their  overall  costs  would  be  much  less 
than  if  they  had  to  conduct  their  own 
testing.  Do  employers  think  such  an 
option  is  feasible  and  would  result  in 
lower  costs  for  them  if  available?  Since 


some  States  use  blood  tests  upon  a 
testee’s  request  for  confirmation,  we 
also  seek  comment  on  whether  blood 
tests  conducted  by  state  officials  should 
be  acceptable  for  the  purposes  of  these 
propos^  rules,  because  such  tests  must 
meet  standards  that  would  already  make 
them  acceptable  in  court. 

Multi-Agency  Coverage 

In  some  transportation  industries,  a 
significant  percentage  of  employees  are 
subject  to  the  testing  rules  of  more  than 
one  IXDT  OA;  some  are  subject  to  the 
testing  rules  of  more  than  one  federal 
agency  [e.g.,  employee  drivers  covered 
by  the  Department  of  Energy  may  also 
be  covered  by  FHWA).  This  is  one 
reason  we  have  tried  to  make  the  DOT 
OA  proposals  as  uniform  as  possible. 
Generally,  where  it  would  not 
compromise  the  effectiveness  of  the 
testing  program  or  other  requirements, 
one  DOT  agency  would  defer  to  another 
or  recognize  the  validity  of  the  other’s 
retirements. 

There  are  different  situations  in 
which  multi-agency  coverage  can  occur: 

(1)  An  employee  may  perform 
different  modal  functions  for  the  same 
employer.  For  example,  an  employee 
may  act  as  both  a  pipeline  inspector  and 
a  truck  driver  for  a  single  employer, 
activities  regulated  by  the  RSPA  and  the 
FHWA,  respectively.  Such  an  employee 
could  be  in  a  single  random  pool  under 
the  proposed  rules,  but  would  have  to 
have  an  equal  chance  of  being  selected 
for  random  testing  while  performing 
either  pipeline  inspection  or  driving 
functions. 

(2)  An  employee  may  have  two 
employers.  For  example,  an  employee 
may  fly  for  one  employer  and  drive  for 
another.  That  employee  would  be 
subject  to  two  random  testing 
requirements  and  would  generally  be  in 
two  different  pools.  As  discussed  above, 
however,  the  employee  could  be 
covered  by  one  random  testing  pool, 
e.g.,  one  nm  by  a  consortium:  in  both 
situations,  the  employee  would  be 
suj^ect  to  random  testing  in  either  job. 

Tne  rules  would  require  that 
employees  cease  safety-sensitive 
functions  in  every  mode  of 
transportation,  once  determined  to  be  in 
violation  of  any  one  of  the  OA  rules.  We 
note  that  the  Act  also  prohibits  the 
performance  of  safety-sensitive 
functions  in  the  aviation,  rail,  motor 
carrier,  or  mass  transit  industries  by  an 
employee  who  has  used  alcohol  in 
violation  of  any  law  or  any  federal 
lation. 

e  also  have  been  consulting  with 
other  federal  agencies  during  tffis 
rulemaking  proceeding  in  an  attempt  to 
make  Federal  government  rules  as 


consistent  as  possible.  The  Department 
of  Energy  (DOE)  already  has  issued  a 
similar  proposed  rule  on  alcohol  misuse 
for  employees  in  nuclear  facilities.  At 
this  early  stage,  we  are  not  aware  of  any 
serious  programmatic  differences  with 
our  rulemaJ^gs.  However,  to  avoid  any 
potential  conflict,  DOE  officials  have 
indicated  that  they  plan  to  defer  to  the 
DOT  rules  where  there  are  entities 
covered  by  both  programs.  We  seek 
comment  on  any  other  problems  caused 
by  multi-agency  coverage  and  potential 
solutions. 

Impairment  Testing 

In  the  ANPRM,  we  discussed  the 
possible  use  of  impairment  testing,  such 
as  ignition  interlo^  devices  (IIDs)  that 
prohibit  operation  of  a  vehicle  if  the 
driver  does  not  pass  the  test.  These  are 
being  required  in  some  states  in 
passenger  vehicles  used  by  persons 
convicted  of  driving  under  ffie 
influence.  Such  devices,  which  use 
breath  test  components,  are  costly  and 
relatively  easy  to  circumvent  [e.g., 
another  person  could  operate  or  blow 
into  the  device).  Other  devices  exist  that 
purport  to  measure  impairment.  These 
include  the  critical  tracking  tester 
(CTT),  the  Tracometer  (which  requires  a 
driver  to  align  a  pointer  on  a  moving 
target),  computer  devices,  and 
simulators.  The  use  of  some  devices  that 
measure  certain  performance 
decrements  would  require  the  employer 
to  run  baseline  tests  on  each  employee 
for  comparison  with  the  results.  These 
devices  may  need  further  validation 
before  a  practical  device  is  available  for 
use  at  the  workplace  to  achieve  the 
objectives  of  the  proposed  alcohol 
testing  regulations.  Moreover,  these 
devices  measure  performance 
decrement,  which  can  be  caused  by 
many  things  other  than  alcohol  or  illegal 
drug  use. 

It  makes  good  sense  to  remove 
employees  impaired  for  any  reason  from 
safety-sensitive  positions,  and  these 
rules  do  not  prohibit  any  employer  from 
doing  so  under  his  or  her  own  authority. 
However,  the  Act  requires  that  the 
covered  OAs  require  testing  for  alcohol 
concentration,  not  impairment.  Indeed, 
the  Act  specifically  requires  that  the 
devices  used  for  confirmation  testing  be 
capable  of  providing  quantitative  data 
regarding  alcohol  by  a  scientifically 
recognizi^  method.  Even  if  performance 
testing  devices  could  be  accurate  as 
screening  devices,  if  employers  then 
had  to  confirm  positive  results  with  an 
EBT,  these  costs  would  be  much  higher 
than  if  they  used  an  EBT  with  both  tests. 
Therefore,  the  OAs  have  not  proposed 
anything  other  than  breath  alcohol 
testing  in  these  rules.  As  noted  earlier. 
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the  Department  intends  in  the  future  to 
seek  comment  on  the  scientific, 
technological,  and  legal  status  of  these 
"performance  testing”  devices  in  a 
separate  notice. 

Self-Jdentification/Peer-Referral 

Programs 

Since  our  primary  purpose  is  to  keep 
employees  who  have  alcohol  in  their 
systems  from  performing  safety- 
sensitive  functions,  employees  should 
be  able  to  identify  themselves  as  unfit 
to  work.  We  would  like  to  encourage 
employers  to  establish  self- 
identification  or  peer-referral  programs 
and  encourage  employees  to  use  them. 
These  programs,  whi^  already  exist  in 
some  segments  of  the  transportation 
industry,  allow  an  employee  to  decline 
without  penalty  to  perform  or  continue 
to  perform  his  or  her  )ob  if  the  employee 
knows  that  he  or  she  is  or  may  be 
impaired  by  alcohol.  We  do  not  propose 
to  require  self-identification  programs, 
because  we  believe  that  they  are  a 
matter  m(»re  appropriate  for  collective 
bargaining.  The  successful 
implementation  of  such  programs 
depends  upon  joint  labor-management 
commitment  to  an  alcohol/drug-free 
work  environment. 

None  of  the  proposed  rules  would 
prohibit  employers  from  establishing  or 
continuing  a  self-identification  program 
or  procedure  under  which  a  covered 
employee  is  permitted  to  decline  to 
perform  safety-sensitive  functions  when 
the  employee  may  be  in  violation  of  an 
alcohol  pit^bition.  However,  the 
program  could  not  interfere  with  the 
conduct  of  the  alcohol  tests  required  by 
these  rules.  Such  a  program  could 
permit  a  covered  employee  to  take  a 
voluntary  alcohol  test  to  determine 
whether  the  employee  is  in  violation  of 
these  rules;  thmu  would  be  no  Federal 
consequences  or  requirements 
pertaining  to  the  test  or  its  results, 
however,  since  the  test  would  not  be 
required  by  DOT  rules. 

Employers  and  employees  must 
address  some  important  questions  if 
they  set  up  such  programs.  For  example, 
should  employees  be  allowed  to  self- 
identify  after  they  have  reported  for 
duty?  What  should  happen  to 
employees  referred  by  co-workers?  They 
mi^t  be  in  violation  of  these  rules  by 
having  a  prohibited  concentration  of 
alcc^ol  in  their  body  while  they  are 
performing  safety-sensitive  functions. 
Should  an  imdetected  person  be 
allowed  off  the  j(^  as  quickly  as 
possible  no  matter  when  he/she  self- 
reports?  What  would  best  enhance 
safety? 

The  proposed  rules  would  not 
interfere  with  an  employer’s  unfettered 


discretion  to  impose  its  own  sanctions 
against  self-identifying  employees,  so 
long  as  the  sanctions  are  not  premised 
on  our  rules. 

Education 

In  conjunction  with  the 
implementation  of  the  proposed  rules, 
the  Department  would  distribute 
educational  materials  and  conduct 
seminars  designed  to  increase  employee 
awareness  of  the  risks  of  alcohol  misuse 
by  those  who  perform  safety-sensitive 
functions.  The  Department  took  similar 
action  in  the  drug  area.  There  is  some 
disagreement  about  the  respective 
efie^veness  of  education  vis-a-vis 
enforcement  Some  researchers  claim 
that  education  is  more  elective  in 
preventing  alcohol  misuse  than 
apprehension  of  the  abuser.  The 
American  Automobile  Association 
Foimdation  for  Traffic  Safety  compared 
eight  states  that  adopted  tourer  dnmk 
driving  laws  with  six  that  did  not.  The 
new  laws  had  no  efrect  at  all  on  traffic 
fatalities.  The  Foundation  attributes  the 
overall  decline  in  U.S.  traffic-related 
deaths  between  1980  and  1985  to  public 
awareness  campaigns  by  such  groups  as 
Mothers  Against  Etaunk  Driving 
(MADD).  A  Boston  University 
researcher  similarly  concluded  that 
social  pressure  and  publicity  "may  be  as 
important  as  government  regulations  in 
reducing  drunk  driving  and  fatal 
crashes.”  (Both  quoted  in  "USA  Today”, 
Wednesday,  Au^st  3, 1988.) 

These  studies  have  been  criticized  as 
poorly  designed  and  misleading,  since 
education  programs  were  never  isolated 
as  an  independent  variable  for 
comparison.  NHTSA  believes  that  the 
most  effective  programs  are  those  that 
combine  education  and  enforcement. 
Public  information  and  education 
programs,  in  the  absence  of  enforcement 
activities  or  sanctions,  have  never  been 
shown  to  have  an  impact  on  alcohol- 
related  fetal  crashes.  Conversely,  scores 
of  studies  have  foimd  that  programs 
involving  enhanced  enforcement, 
roadside  sobriety  dieckpoints,  and  the 
use  of  sanctions  such  as  license 
suspensions  frequently  have  resulted  in 
significant  reductions  of  alcohol-related 
fatalities.  Although  there  is 
disagreement  on  the  effectiveness  of 
education  alone,  it  appears  that  using 
education  as  an  adjimct  to  deterrent 
measures  would  make  both  more 
effective.  What  more  can  the 
Department  do  to  increase  educational 
efforts  about  the  misuse  of  alcohol? 

International  Issues 

The  Act  mandates  that  the 
requirements  fat  pre-employment, 
reasonable  suspicion,  random  and  post¬ 


accident  tests  for  alcohol  (and  drugs)  be 
applied  to  foreign  operators  in  the 
aviation,  rail  and  motor  carrier 
industries  to  the  extent  those 
retpiirements  are  consistent  with  our 
international  obligations.  We  must  also 
"take  into  consideration  any  applicable 
laws  and  regulations  of  foreign 
countries.”  Because  of  the  many 
questions  raised  about  the 
implementation  of  this  statutory 
mandate,  we  have  decided  that  the  best 
approach  is  to  issue  advance  notices  of 
proposed  rulemaking  on  these  issues. 

The  FRA,  FHWA,  and  FAA  ANPRMs  on 
international  issues  are  published 
elsewhere  in  today’s  Federal  Resiatar. 

Regulatory  Analyses  and  Notices 

General 

Each  of  the  OA  preambles  separately 
addresses  a  numbm  of  administrative 
matters  concerning  compliance  with 
administrative  requirements  in  statutes, 
executive  orders  and  Departmental 
policies  and  procedures.  Readers  should 
refer  to  the  individual  OA  NPRMs  for 
statements  specific  to  each  NPRM. 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secratary 

49  CFR  Pert  40 

[Docket  48513;  RIN  2105-AB95] 

Proceduree  for  Traneportation 
Workplace  Drug  and  Alcohol  Teetlng 
Programe 

AGENCY:  Office  of  the  Secretary,  DOT. 


ACnON:  Proposed  rule. 

SUMMARY:  Under  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991,  the  Department  of  Transportation 
is  required  to  implement  alcohol  testing 
programs  in  various  transportation 
industries.  This  rule  proposes  tmiform 
testing  procedures  that  would  be  used 
by  all  Efopartment  of  Transportation 
agencies  conducting  alcohol  testing 
programs  of  the  kind  mandated  by  the 
Act.  The  statute  also  requires  certain 
changes  in  the  Department’s  drug 
testing  procedures,  which  this  rule 
proposes  to  implement.  The  Department 
is  also  proposing  a  Management 
Information  System  (MIS)  to  gather 
evaluation  and  enforcement  information 
for  the  Department’s  drug  and  alcohol 
testing  programs. 

DATES:  Comments  must  be  received  on 
or  before  April  14. 1993. 

ADDRESSES:  Ckimments  should  be  sent  to 
Docket  Clerk,  Att:  Docket  No.  48513, 
Department  of  Transportation,  400  7th 
Street,  SW.,  room  4107,  Washington  DC, 
20590.  For  the  convenience  of  persons 
wishing  to  review  the  docket,  it  is 
requested  that  comments  be  sent  in 
duplicate.  Persons  wishing  their 
comments  to  be  acknowledged  should 
enclose  a  stamped,  self-addmsed 
postcard  with  their  comment.  The 
docket  clerk  will  date  stamp  the 
postcard  and  return  it  to  the  sender. 
Comments  may  be  reviewed  at  the 
above  address  from  9  a.m.  through  5:30 
p.m.  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby,  Deputy  Assistant 
General  Ckiunsel  for  Regulation  and 
Enforcement.  Department  of 
Transportation,  400  7th  Street,  SW., 
room  10424,  Washington  DC,  20590, 
202-366-9306;  or  Donna  Smith, 
Department  of  Transportation  Office  of 
Drug  Enforcement  and  Program 
Compliance,  same  street  address,  room 
9404, 202-366-3784. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991,  enacted 
October  28, 1991,  directed  significant 
changes  in  the  Department  of 
Transportation’s  substance  abuse- 
related  programs  for  most  transportation 
industries  ffiat  the  Department 
regulates.  First,  the  Act  directed  the 
F^eral  Transit  Administration  (FTA)  to 
promulgate  a  drug  testing  regulation  for 
the  transit  industry.  A  previous  FTA 
drug  testing  rule  had  bmn  enjoined  by 
the  Federal  courts  on  the  basis  of 
insufficient  statutory  authority.  The  Act 
also  widened  the  F^eral  Highway 


Administration  (FHWA)  drug  testing 
program  to  include  some  intrastate  as 
well  as  interstate  drivers  for  motor 
carriers. 

Second,  the  Act  required  some 
changes  in  the  Department’s  existing 
drug  testing  procedural  rule.  The  most 
important  ofthese  changes  was  a 
requirement  for  using  the  “split  sample" 
approach  to  testing  in  the  programs 
covered  by  the  Act,  which  Congress 
believed  would  provide  an  additional 
saf^ard  for  employees. 

Third,  the  Act  required  the 
Department  to  establish  alcohol  testing 
programs  for  the  aviation,  railroad, 
motor  carrier,  and  transit  indiistries.  In 
response,  the  Department’s  operating 
administrations  (the  Federal  Aviation 
Administration,  Federal  Railroad 
Administration,  Federal  Highway 
Administration,  and  Federal  Transit 
Administration)  are  each  today 
proposing  an  alcohol  testing  rule  for  its 
regulated  industry.  The  Research  and 
Special  Programs  Administration,  for 
the  pipeline  industry,  is  proposing  a 
similar  regulation,  in  order  to  ensure 
parallel  coverage  for  the  Department’s 
alcohol  and  drug  testing  regulations. 

The  latter  proposal  is  being  issued 
under  the  existing  RSPA  safety 
regulatory  authority.  The  Cfoast  Guard  is 
not  proposing  to  change  its  existing 
alcohol  testing  regulations  (33  CFR  part 
95  and  46  CFR  part  4).  The  Department 
of  Transportation  has  carefully 
coordinated  the  five  proposed  industry 
reflations,  in  order  to  provide 
substantive  consistency  and  common 
language.  Only  where  industry-specific 
differences  can  be  justified  as  essential 
do  the  proposals  differ  from  one 
another. 

The  Department’s  drug  testing 
procediures,  49  CFR  part  40,  have 
governed  drug  testing  imder  all 
operating  administration  drug  testing 
rules.  This  proposal  extends  the  same 
organization  to  alcohol  testing  for  the 
five  modes  affected.  Under  the  proposal, 
the  existing  drug  testing  procedures 
would  become  a  separate  subpart  of  the 
regulation,  and  a  new  subpart 
containing  the  alcohol  testing 
procedures  would  be  added. 

Finally,  the  Department  is  proposing 
management  information  system  (MIS) 
requirements  for  the  Department’s  drug 
and  alcohol  testing  requirements.  The 
basic.  Department-wide  MIS  provisions 
for  drug  and  alcohol  testing  are 
propos^  in  part  40;  separate  modal 
drug  MIS  NPRMs  and  MIS  provisions  of 
the  modal  alcohol  NPRMs  apply  these 
reouirements  to  oscular  industries. 

Having  all  the  Department’s  imiform 
drug  and  alcohol  testing  procedures,  as 
well  as  MIS  provisions,  in  a  single 
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regulation  will  simplify  ccmapliance  for 
covered  parties  end  avoid  coni^ision  by 
permitting  all  parties  to  look  to  one 
source  for  information  on  these  issues. 
This  should  be  particularly  helpful  to 
those  employers  who  have  employees 
covered  by  mors  than  one  DOT 
operating  cd  ministration  rule.  However, 
employers  rogtilated  by  the  Coast  Guard 
would  continue  to  refer  to  33  CFR  part 
95  and  46  CFR  part  4. 

Subpart  A — General 
Section  40. 1  Applicability 

This  section  would  be  revised  to  more 
accurately  state  the  relationship 
between  pait  40  and  operating 
administration  rules.  The  operating 
administration  drug  and  alcohol  testing 
rules  and  p^rt  40  are  ail  manifestations 
of  the  Seer-:-- dry’s  authority  to  regulate 
transportal]  >0  industries  in  the  interest 
of  safety,  r  .irt  40  governs  the  activities 
of  transpun  ation  em.ployers  not  directly, 
but  throuv  'i  the  medium  of  the 
operating  ac  ministration  regulations, 
which  direct  the  respective  covered 
e.mployers  l  o  ccmduct  their  tests 
according  tu  part  40.  As  noted  above, 
the  Coast  ucard  has  retained  its  existing 
alcohol  tes’  ^  rules.  For  this  reason, 
while  par.  'tO  drug  testing  procedures 
apply  to  testing  of  employees  covered 
by  Coast  Guard  drug  testing  rules,  part 
40  alcoho!  ■  t-utiag  procedures  would  not 
apply  to  ejopioyees  covered  by  existing 
Coast  Cuaru  alcohol  testing  rules. 

Applying  me  alcohol  and  drug  testing 
procedurul  requirements  to  regulated 
parties  thr  icsh  the  regulations  of  the 
operating  administrations  is  key  because 
each  operr.  ing  administration  has 
rssponsibi;:  'y  to  implement  the  alcohol 
and  drug  programs  for  the  mode 

of  transpcraiion  it  regulates.  Oversight, 
administr‘j,ion  and  enforcement  will  be 
done  by  bzi  operating  administration  for 
the  eraplcyr  rs  it  regulates.  For  example, 
an  air  car .  covert  imder  the  FAA’s 
alcohol  <a-uog  rule  that  failed  to  comply 
with  a  prcy-wdural  requirement  of  part 
40  would  violating  the  FAA’s 
regulatory  rvKj’iirement  that  the  air 
carrier  u.s^  ;)art  40  procedur»is.  The  FAA 
would  us«^  its  existing  enforcement 
procedur>-3  and  would  have  authority  to 
assess  dvi'  penalties  and  take  certificate 
action,  as  'ippropriate. 

In  any  regulatory  program  involving 
several  d.H«rent  Department  of 
Transpor  t  .ion  agendas,  coordination 
and  co.nsi  .>t«ncy  in  the  application  and 
interpreter  ion  of  regulatory  provisions 
are  essentki  With  two  exceptions  (the 
Coast  Gbc'-c-  alcohol  testing  program 
and  the  FrA  post-aeddent  toxicology 
prograni'  peA  40  controls  all  the 
Dcpertmrnt’s  drug  and  alcohol  testing 


{»rograms.  ’This  uniform  regulatory 
anguage  must  be  interpreted 
consistently.  A  provision  cannot  mean 
one  thing  in  the  railroad  industry, 
something  difierent  in  the  transit 
industry,  and  a  third  thing  in  the 
aviation  industry.  Consequently,  the 
Department  has  made  a  commitment  to 
establish,  before  the  issuance  of  a  final 
rule,  an  internal  coordination  process 
that  «rill  ensure  that  formal 
interpretations  of  part  40  and  ^idanco 
material  developed  for  general 
distribution  would  be  reviewed  and 
receive  DOT  concurrence  to  ensure  that 
they  are  valid  on  a  Department-wide 
basis.  The  Department  seeks  comment 
on  the  most  appropriate  means  through 
which  regulated  parties  could  leem  that 
interpretations  or  guidance  bad  been 
coordinated  in  this  way.  This  could  be 
particularly  useful  for  employers  with 
employees  subject  to  more  than  one 
operating  administration  rule. 

In  creating  this  mechanism,  the 
Department  would  ensure  that  it  did  not 
prevent  operating  administration 
personnel  from  answering  questions, 
ofiering  informal  guidance  or  pursuing 
enforcement  actions.  But  to  maintain 
the  essential  Department-wide 
consistency — the  absence  of  which 
would  impose  a  significant,  unnecessary 
burden  on  the  regulated  industries  and 
on  employees  subject  to  testing — the 
Department  strongly  believes  that  a 
coordination  mechanism  of  this  kind 
must  be  established. 

A  related  issue  concerns  the 
possibility  of  differences,  or  real  or 
perceived  conflicts,  between  part  40  and 
operating  administration  rules.  *1116 
operating  administration  rules  all  would 
require  employers  to  follow  part  40 
procedures.  However,  are  there  any 
provisions  of  any  operating 
administration  rules  that  might  be 
viewed  as  inconsistent  with  the 
mandate  to  use  part  40  procedures? 

For  example,  under  existing  part  40 
drug  testing  rules,  an  MRO  must  grant 
a  retest  if  the  employee  asks  for  the 
retest  within  72  hours  of  learning  of  a 
positive  result.  Some  modal  rules  allow 
up  to  60  days  for  such  a  request.  The 
Department  received  questions  about 
how  the  provisions  related  to  each 
other.  (We  said  that  since  a  request 
received  within  72  hours  was  clearly  a 
request  received  within  60  days,  there 
was  no  conflict  between  the  provisions.) 

The  part  40  NPRM  explicitly 
addresMS  this  question,  but  there  may 
be  similar  issues  between  the  pmpos^ 
part  40  alcohol  testing  procedures  and 
the  operating  administrations’  proposed 
alcohol  testing  rules.  We  ask 
commenters  to  point  out  any  potential 
problems  of  this  kind  to  us.  It  is  the 


Department’s  objective  to  eliminate  or 
clarify  any  such  perceived 
inconsistencies.  We  also  seek  comment 
on  any  mechanisms  or  rules  of 
construction  commenters  think  would 
be  appropriate  to  resolve  any  problems 
of  tl^  land  that  may  occur  after  final 
rules  are  published. 

Although  implementation  of  part  40 
generally  would  be  done  throu^  an 
operating  administration,  part  40  is  an 
Office  of  the  Secretary  of 'Transportation 
(OST)  regulation.  As  such,  requests  for 
exemption  would  be  processed  under  49 
CFR  part  5,  an  existii^  regulation 
covering  requests  for  exemption  from  or 
amendment  to  all  OST  rules,  rather  than 
through  separate  operating 
administration  exemption  procedures. 
'This  would  add  an  additional  element 
of  consistency.  'This  approach  is 
consistent  with  the  existing  part  40  drug 
testing  procedures,  from  which 
exemptions  would  also  be  granted 
under  part  40  (See  54  FR  49863; 
December  1, 1989). 

The  grant  of  an  exemption  under  part 
40  must  be  based  on  special  or 
exceptional  circumstances.  It  is  not 
appropriate  to  carve  out  a  generally 
applicable  exception  to  a  rule.  Also,  an 
exemption  must  be  based  on 
circumstances  not  contemplated  as  part 
of  the  rulemaking.  The  exemption 
process  is  not  designed  to  revisit  issues 
settled  in  the  rulemaking  process. 

Section  40.1  would  also  emphasize 
that  other  parties  involved  in  the  testing 
process — such  as  consortia,  contractors, 
and  agents — “stand  in  the  shoes’’  of  the 
employer.  They  are,  therefore,  subject  to 
the  same  obligations  and  requirements 
as  the  employer.  If  an  employer  is 
required  to  do  something,  so  is  the 
consortium  that  is  conducting  testing  for 
the  employer.  If  the  consortium  fails  to 
do  something  correctly,  the  employer  is 
in  noncompliance. 

The  Department  seeks  comment  on 
how  best  to  resolve  one  problem  that  we 
have  noted  in  administering  the  drug 
testing  rules.  In  some  cases  where  an 
employee  has  tested  positive  for  drug 
use,  the  employee  has  sought  review  of 
a  subsequent  personnel  action  in  an 
available  forum.  In  some  cases,  the 
decisionmaker  in  that  forum  has 
decided  that  the  test  was  procedurally 
invalid  and  ordered  relief  (e.g., 
reinstatement).  Employers  have  been 
uncertain  about  whether  such  a 
determination  overrides  the  employer’s 
obligation  to  comply  with  DOT  drug 
testing  rules. 

This  problem  could  arise  in  a  number 
of  ways.  For  example,  suppose  an 
employee  tests  positive.  The  employer 
discharges  the  employee,  who  files  a 
grievance  as  provided  in  a  labor- 
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management  agreement  An  arbitrator 
deci(^  that  the  test  was  invalid  because 
of  something  part  40  does  not  regard  as 
a  "fatal  flaw"  (e.g.,  the  collector  failed 
to  note  on  the  custody  and  amtrol  form 
that  the  specimen  temperature  had  been 
taken)  or  cm  the  basis  ^  evidence  not 
provided  for  in  part  40  (e.g.,  a  test  of  a 
urine  sample  in  a  laboratory  not 
certified  by  the  Departmmit  of  Health 
and  Human  Services  (DHHS)).  The 
arbitrator  orders  die  emplo3ree 
reinstated.  DOT  rules  prohibit  the 
employer  firom  allowing  an  employee 
who  h^  tested  positive  from  performing 
a  safety  sensitive  function  widiout  going 
through  ibe  steps  provided  in  DOT  rules 
{e.g.,  evaluation  by  a  substance  abuse 
professional  (SAP),  passing  a  retum-to- 
duty  test,  being  subject  to  follow-up 
testing).  Does  the  aibitrator’s  decision 
authorize  (or  obligate)  the  employer  to 
return  the  employee  to  safety-sensitive 
duties  without  complying  with  these 
regulatory  provisions?  Should  this 
question  be  answered  di^rently  in 
situations  in  which  other 
decisionmakers  [e.g.,  the  National 
Transportation  Safety  Board  in  an  FAA 
certificate  case,  a  court)  or  other  fact 
situations  [e.g.,  a  disputed 
determination  that  there  was  a  "fatal 
flaw”  in  the  testing  process  or  a 
determination  that  a  combinaticMi  of 
lesser  flaws  was  sufficient  to  invalidate 
a  test)  are  involved. 

One  important  consideration  in 
answering  this  question,  at  least  in  the 
arbitration  context,  is  that  requirements 
of  the  DOT  drug  and  alcohol  testing 
rules  are  based  on  Federal  safety  law.  It 
is  well  established  that  labor  and 
management  cannot  agree  to  establish 
testing  requirements  for  covered 
employees  that  are  inconsistent  with 
Federal  rules.  It  seems  unlikely  that  an 
arbitrator  appointed  imder  the  authority 
of  a  labor-management  agreement  could, 
by  ordering  a  result  which  is  contrary  to 
DOT  rules,  obviate  the  employer’s  duty 
to  comply.  But  how  would  the  employer 
know  what  its  obligations  were  in  a 
specific  case?  Would  there  need  to  be  a 
DOT  advisory  or  decisional  mechanism 
established  to  provide  this  information 
to  employes? 

Section  40.3  Definitions 

This  sectimi  contains  definitions 
applying  to  both  drug  and  alcohol 
testing.  Definitions  specific  to  drug  or 
alcohol  testing  would  be  found  in 
§§  40.41  and  40.75,  respectively. 


Subpart  B— Drag  Testing 

Section  40.25  Specimen  Collection 
Procedures 

'The  Act  requires  the  split  sample 
method  to  be  used  for  (bug  tests  under 
the  FTA,  FRA,  FHWA,  and  FAA  rules. 

By  the  "split  sample"  method,  the  Act 
means  a  procedure  in  which  urine 
specimens  obtained  for  drug  testing  are 
subdivided  into  two  containers  and 
processed  as  two  specimens.  This 
procedure  makes  a  second,  sealed 
specimMi  available  for  testing  at  a 
second  DHHS-certified  laboratory  if  the 
test  of  the  first  specimen  is  "positive.” 

The  existing  rule  spells  out  a  split 
sample  procedure,  but  makes  it  an 
employer’s  option.  Reflecting  the 
statute,  the  proposed  rule  would 
mandate  the  use  of  this  procedure  for 
the  four  operating  administrations  that 
the  Act  covers.  Since  the  Act  does  not 
cover  RSPA  or  the  Coast  Guard,  the  use 
of  split  samples  will  remain  optional  for 
employers  whose  employees  are  subject 
only  to  these  two  rules. 

*1110  Department  proposes  that  the 
primary  and  split  samples,  with 
accompanying  paperwork,  would  flow 
from  the  collection  site  to  the  DHHS- 
approved  laboratory  used  for  the  test  of 
the  primary  sample.  What  happens  to 
the  "split”  is  described  under  §  40.29. 

The  Department  understands  that  the 
National  Institute  on  Drug  Abuse 
(NIDA)  is  currently  considering 
reducing  the  urine  specimen  volume  for 
a  primary  or  single  test  fi-om  60  to  30 
ml.  This  amoimt,  in  our  view,  is 
sufficient  to  allow  for  all  testing  called 
for  imder  part  40  procedures.  “I^e 
Department  consequently  endorses  this 
proposed  change,  which  would  also  be 
important  in  operating  a  split  sample 
system  successfully.  Under  the 
proposed  split  sample  procedure,  the 
primary  sample,  therefore,  would  be  30 
ml,  with  an  additional  15  ml  collected 
for  the  "split.”  The  minimum  sample 
volume,  which  the  collection  site 
person  would  ask  the  employee  to 
provide,  would  be  45  ml  for  the  split 
samples  procedure  and  30  ml  in  the 
single  sample  procedure. 

Under  the  existing  rule,  there  have 
been  a  number  of  p^lems  with 
employe>’>s  being  unable  to  provide  a  60 
ml  sample.  ’The  proposed  change  should 
mitigate  this  probl^.  The  Department 
also  seeks  comment  on  whether  the 
change  from  a  60  ml  to  a  30  ml  sample 
(45  ml  in  the  case  of  a  split  sample) 
would  pose  significant  problems  for 
laboratories,  in  terms  of  their  being  able 
to  have  sufficient  urine  for  initial 
testing,  confirmaticm  testing,  and 
reanalysis. 


For  split  samples,  the  proposal 
envisions  the  dimor  providing  the  entire 
45  ml  sample  in  a  si^e  collection 
container.  The  collection  site  person 
would  then  pour  the  urine  into  two 
separate  specimm  bottles  for  shipment 
to  the  laboratory.  'The  proposal  would 
permit  a  variation  on  mis  procedure  in 
emergency  or  unusual  circumstances 
(e.g.,  a  post-accident  test  at  a  remote 
location  where  the  normal  testing  kit 
was  not  available).  In  this  situation,  the 
employee  could  urinate  into  one 
container,  with  a  portion  being  poured 
into  a  second.  Botn  would  be  processed 
and  sent  to  the  laboratory.  The 
Department  seeks  comments  on  whether 
this  variation  is  advisable  and  on  any 
other  collection  methods  that  might  be 
workable  for  split  samples. 

If  the  employee  could  not  produce  a 
45  ml  sample,  the  employer  would 
direct  the  employee  to  drink  up  to  24 
ounces  of  fluid  in  a  period  of  up  to  two 
hours.  This  is  a  modification  of  the 
current  "shy  bladder”  procedures 
designed  to  avoid  any  possibility  of  side 
effects  from  drinking  too  much  water. 

Section  40.29  Laboratory  Analysis 
Procedures 

In  view  of  the  statutory  requirement 
for  split  samples  under  four  of  the 
Department’s  drug  testing  rules, 
procedures  for  laboratory  handling  of 
split  samples  are  set  forth  in  greater 
detail  than  in  the  present  rule.  'The  split 
sample  would  be  logged  in  and  stored 
securely,  with  the  seal  remaining  intact. 
If  the  test  of  the  primary  specimen  were 
negative,  the  laboratory  would  dump 
the  split  sample.  If  the  test  of  the 
primary  sample  is  confirmed  positive, 
the  lab  would  continue  to  hold  the  split 
specimen  for  a  year  (or  longer  if  a  legal 
challenge  were  pending)  to  ensure  that 
it  remained  available  for  a  second  test. 

If  the  employee  requested  a  test  of  the 
split  specimen  (through  the  medical 
review  officer  (MRO)),  the  first 
laboratory  would  ship  the  unopened 
split  sample  to  a  second  DHHS- 
approved  laboratory  for  testing.  If  the 
test  of  the  split  sample  fails  to  confirm 
the  presence  of  drug(s),  then  the  entire 
test  would  be  canceled. 

Section  40.33  Reporting  and  Review  of 
Results 

Paragraphs  (e)  and  (Q,  which  deal 
with  the  reanalysis  of  specimms,  would 
be  amended  in  light  of  the  mandatwy 
use  of  split  samples  under  four  of  the 
Department’s  drug  testing  programs. 
Under  paragraph  (e),  where  tlM  single 
sample  method  of  collection  is  used,  the 
MRO  would,  if  the  employee  asked 
within  72  hours  of  learning  of  a  verified 
positive  test,  <xr<ier  a  retmalysis  of  the 
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specimen.  If  the  reanalysis  vrere 
negative  at  the  level  of  detection  (j.e., 
showed  no  presence  of  the  drugs  for 
which  the  sample  originally  tested 
positive),  the  test  wo^d  be  canceled. 

This  is  the  same  procedure  as  is 
followed  under  tne  existing  rule.  The 
difierence  is  that  the  right  of  the 
employee  to  obtain  a  reanalysis  of  the 
primary  specimen  would  not  be 
available  in  cases  where  the  split 
sample  method  of  collection  is  used. 

The  Department  believes  that  the  right 
to  have  a  split  sample  tested  sufficiently 
protects  employees,  and  that  having 
both  a  reandysis  of  the  original 
specimen  and  a  test  of  the  split 
specimen  available  would  be 
vmnecessarily  duplicative  and  costly. 

Paragraph  (f)  proposes  a  similar 
procedure  with  respect  to  split  samples. 
As  with  reanalysis,  testing  of  the  split 
sample  would  only  be  for  the  presence 
of  dnigs  for  which  the  primary  sample 
had  tested  positive.  Under  this 

ftrocedure,  if  the  split  sample  had  been 
ost,  or  sufficient  urine  for  testing  were 
imavailable,  the  test  would  be  canceled, 
since  the  statute  creates  a  right  to  having 
the  split  sample  tested. 

The  72-hour  notice  window  is  the 
same  time  frame  found  in  the  existing 
part  40.  Some  operating  administration 
regulations,  however,  provide  that  a 
request  may  be  honor^  as  long  as  60 
days  horn  ffie  date  the  employee  learns 
of  a  positive  test  result.  The  Department 
seeks  comment  on  whether  a  period 
longer  than  72  hours  is  needed,  and,  if 
so,  what  that  period  should  be  [e.g.,  a 
week,  10  days,  30  days,  60  days). 

Section  40.41  Definitions 
This  is  a  new  section,  separating  out 
those  definitions  pertaining  only  to  drug 
testing  from  other  definitions  in  part  40. 
There  is  a  new  definition  of  "canceled 
test."  As  the  definition  explains,  a 
canceled  test  is neithOTOositive  nor 
negative,  just  invalid.  Ine  term  includes 
a  sample  which  has  been  rejected  by  the 
laboratory. 

Subpart  C— Alcohol  Testing 

This  subpart  sets  forth  the  alcohol 
testing  procures  that  ail 
transportation  employers  covered  by  the 
FAA,  FHWA,  FRA,  FTA,  and  RSPA 
alcohol  testing  rules  would  implement. 
These  uniform  procediues  are  intended 
to  ensure  consistency  in  the 
administration  of  alcohol  testing 
nationvdde,  whether  an  employer  is  an 
airline  based  in  Atlanta  or  a  small  motor 
carrier  in  Oregon. 

Persons  familiar  with  the 
Department’s  drug  testing  rules  will 
notice  some  simili^ties  between  those 
rules  and  the  proposed  alcohol  testing 


procedures.  The  Department  is 
proposing  rules  concerning  the 
collection  site  and  the  collection  site 
person  (called  the  "breath  alcohol 
technician"  (BAT)  and  the  "alcohol 
testing  site,"  respectively,  in  the  alcohol 
testing  procedures),  a  testing  form, 
preparation  for  and  administration  of 
initial  and  confirmatory  tests, 
confidentiality,  safeguarding,  test 
records,  what  to  do  if  an  employee 
caimot  provide  an  adequate  amoimt  of 
breath,  and  what  errors  in  the  process 
are  "fatal  flaws"  that  invalidate  a  test. 
Except  for  the  "fatal  flaws”  section,  all 
these  provisions  have  parallels  in  the 
diw  testing  procedures. 

The  difierences  between  this  subpart 
and  the  drug  testing  procedures  are 
equally  noteworthy.  The  drug  testing 
procedures  call  for  the  donation  of  a 
quantity  of  urine,  its  packaging, 
transmission  to  a  NIDA  certifi^ 
laboratory  for  testing,  and  the  use  of  an 
evidentiary  chain  of  custody.  A  medical 
review  officer  is  used  to  interpret  lab 
results,  so  as  not  to  label  someone  who 
has  legitimately  ingested  a  substance  as 
an  illegal  drug  user  . 

The  alcohol  testing  procedures  would 
use  breath  for  purposes  of  determining 
the  alcohol  concentration  as  measured 
by  a  breath  testing  device  that  provides 
a  definitive,  quantitative  resiilt  at  the 
alcohol  testing  site.  Therefore, 
packaging,  chain  of  custody,  and 
transmission  rules  are  not  needed.  No 
testing  laboratories  would  be  involved, 
and  therefore  there  would  be  no  need 
for  laboratory  certification  or  procedure 
rules.  Because  the  issue  to  be 
determined  is  whether  an  impermissible 
quantity  of  a  legal  substance  (ethyl 
dcohol)  is  in  the  person’s  system — 
whether  it  comes  from  use  of  an 
alcoholic  beverage  or  medication — a 
medical  review  officer  to  interpret  the 
results  would  not  be  needed.  The  result 
is  that  these  alcohol  testing  procedures 
would  be  shorter  and  less  complex  than 
the  drug  testing  procedures. 

As  the  foregoing  discussion  suggests, 
perhaps  the  most  important  decision 
\mderlying  these  proposed  procedures 
is  to  rely  exclusively  on  breath  testing, 
rather  than  involving  testing  of  blood, 
saliva,  hair,  or  urine  specimens,  or 
evaluations  of  motor  or  cognitive 
functions  as  part  of  the  process.  After 
careful  consideration  of  the  scientific, 
economic,  practical  and  legal  issues 
involved,  the  Department  believes  that 
the  choice  of  breath  testing  is  consistent 
with  its  commitment  to  an  accurate  and 
fair  testing  program. 

Analysis  of  breath  for  alcohol 
(specifically  ethanol)  has  been  practiced, 
for  many  years,  both  in  the  clinical 
diagnosis  of  intoxication  and  for  traffic 


law  enforcement  purposes.  In  light  of 
the  use  of  breath  test  devices  for  law 
enforcement  purposes,  the  National 
Highway  'Traffic  Safety  Administration 
(NHTSA)  developed  Guideline 
Specifications  (49  FR  48855;  December 
14, 1984)  to  ensure  that  the  equipment 
meets  certain  minimum  performance 
specifications. 

Instruments  meeting  the  NHTSA 
specifications  are  included  in  a 
“Conforming  Products  List  of  Evidential 
Breath  Testing  Devices"  (CPL),  which  is 
used  in  the  purchase  of  instruments  for 
law  enforcement  piiiposes.  Instruments 
on  this  list  enjoy  wide  acceptance  in  the 
judicial  commimity  and  have  met  court 
scrutiny  for  precision  and  accuracy. 
'These  instruments  are  reliable  in 
measuring  an  accurate  alcohol 
concentration  from  breath,  as  long  as  the 
operator  is  appropriately  trained  and  the 
instrument  maintained  in  accordance 
with  the  manufacturer’s  guidelines. 

'The  precision  and  accuracy  of  the 
instruments,  combined  with  their 
judicial  acceptance,  make  breath  testing 
instruments  of  evidential  quality  the 
most  appropriate  method  to  use  in 
testing  for  mcohol  misiise  in  the 
transportation  industries  covered  by  the 
proposed  regulations  of  the  five  affected 
DOT  agencies.  Breath  tests  provide  an 
immediate  result.  Results  are  obtained 
nearer  to  the  time  at  issue  than  is 
possible  with  blood  testing.  'This  is  a 
significant  advantage  in  that  it  enables 
an  employer  to  remove  an  employee 
who  tests  positive  from  performing 
safety-sensitive  duties  quickly. 

Chain  of  custody  issues  that  would 
arise  with  blood  testing  do  not  arise  in 
breath  testing.  'The  ne^s  for  special 
collection  facilities,  certified  testing 
laboratories,  and  the  use  of  medically 
trained  personnel  would  not  be  present 
in  breath,  as  opposed  to  blood,  testing. 
'The  operating  cost  per  test  is  also  lower. 
Breath  tests  are  much  less  intrusive  than 
blood  tests,  from  the  employee’s  point 
of  view. 

Also,  properly  conducted  breath  tests 
can  accurately  reflect  the  alcohol 
content  of  the  pulmonarv  arterial  blood 
which,  in  the  initial  or  absorption  phase 
of  alcohol  assimilation,  gives  a  truer 
picture  of  alcohol  influence  on  the 
central  nervous  system  than  a  venous 
blood  sample.  In  the  post-absorptive 
phase,  a  quantitative  breath  test  result 
will  yield  comparable  results  to  blood 
analysis  (arterial  or  venous). 

'This  is  not  to  say  that  blood  testing  is 
not  a  legally  valid  means  of  establis^g 
alcohol  concentration,  on  the  basis  of 
which  it  is  appropriate  to  take  action 
with  respect  to  an  employee.  For 
example,  existing  Coart  Guard  alcohol 
testing  regulations  provide  for  post- 
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accident  alcohol  blood  tests  in  some 
situations.  Tbe  validity  of  these 
procedures  which  are  subject  to 
evidentiary  hearings,  has  long  been 
recognized  in  administrative  and  court 
proceedings,  and  it  is  not  brought  into 
question  1^  the  Department’s  proposal 
to  use  bre^  testing  in  other  contexts. 

The  Departmrat  u  aware  of  a  number 
of  other  methods  of  testing  for  the 
presrace  of  alcohol  that  are  being 
marketed  or  developed  {e.g.,  measuring 
alcohol  content  in  saliva  or  eye  vaporsX 
As  other  technologies  become  available, 
the  Department  is  willing  to  consider 
the  possibility  of  their  use  in  its  alcohol 
testing  program.  The  Department  would 
evaluate  the  merits  of  such  testing 
methods  or  devices  with  respect  to  such 
factors  as  their  accuracy  and  reliability 
under  field  conditions,  acceptability  as 
evidential  devices,  intrusiveness,  ability 
to  provide  a  result  and  a  printed  record 
of  a  result  promptly,  and  cost 

At  the  present  time,  the  Department 
believes  that,  viewed  against  these 
criteria,  none  of  the  alternative  testing 
methods  of  which  we  are  aware  is  now 
appropriate  for  use  imder  the 
Depeirtment’s  regulations.  While  there 
may  be  promising  techniques  under 
development  that  ultimately  could  meet 
all  the  Department’s  criteria,  they  are 
not  sxifficiently  developed  at  this  time  to 
warrant  inclusion  in  this  rule. 

With  respect  to  screening  devices  i.e., 
devices  which  do  not  use  a  scientifically 
recognized  method  to  establish  a 
quantified  alcohol  concentration),  some 
are  less  accurate  and  would  record  false 
positives  and/or  false  negatives 
(especially  at  lower  alcohol 
concentrations).  R  would  be  difficult  to 
establish  that  the  initial  tests  had  been 
conducted  to  establish  compliance  with 
the  rules  because  the  screening  devices 
could  not  provide  the  same  type  of 
records  as  EBTs.  Nevertheless,  the 
Department  seeks  comment  on  whether 
non-evidential  screening  devices  should 
be  permitted  in  some  contexts  (e.g.,  in 
an  airport,  to  perform  initial  tests  of  air 
crew  persormel  at  the  gate,  with  an  EBT 
available  at  a  central  location  to  perfcum 
confirmation  tests  of  airline  employees 
who  te^ed  positive  on  the  screor  within 
15  minutes).  If  screening  devices  were 
to  be  allowed,  other  procedural 
requirmnents  of  part  40  and  the  modal 
rules  may  have  to  be  changed.  For 
example,  since  screening  devices  cannot 
record  a  sequential  number  and  result  of 
the  initial  test,  what  other  records 
would  be  needed  for  this  purpose? 

We  view  the  proposed  testing  method 
and  testing  device  requirements  as 
performarrce  standards.  If,  in  the  future, 
the  current  drawbacks  of  other  testing 
methods  are  resrdved  or  the  needed 


crqrabilities  are  developed  for  other 
testing  methods,  we  will  consider 
permitting  their  use  for  alcohol  testing 
under  the  Department’s  rules.  For 
further  discussion  of  testing  methods, 
readers  are  referred  to  the  relevant 
discussion  in  the  common  preamble. 

Section  40.51  The  Breath  Alcohol 
Technician  (BAT) 

To  ensure  that  tests  are  conducted 
properly  and  accurately,  each  BAT 
would  have  to  be  train^  to  proficiency 
in  the  use  of  the  particular  ^T  he  at 
she  would  operate  and  in  following 
properly  the  procedures  in  this  Part. 

The  NPRM  proposes  that  the  training 
would  have  to  cover  several  elements, 
including  operaticm  and  methodology  of 
the  breath  testing  instrument,  the 
specific  procedures  of  this  rule,  and, 
where  needed,  performing  checks  of 
external  calibration  on  the  EBT.  The 
Department  seeks  comment  on  whether 
it  would  be  cost-effective  to  include 
additional  elements  in  BAT  training 
[e.g.,  concerning  the  pharmacology  and 
physiology  of  alcohoi). 

To  ensure  that  the  BAT  is  trained  to 
proficiency,  the  NPRM  would  require 
that  each  course  of  instruction  contain 
a  “hands  on”  or  practical  application 
component  that  dearly  demonstrates 
the  BAT’S  ability  to  properly  use  the 
EBT  to  {uoduce  an  accurate  result,  in 
accordance  with  the  procedures 
outlined  in  this  rule.  If  the  BAT  is  also 
going  to  perform  diecks  of  external 
calil^tion  of  the  EBT,  proficiency  in 
doing  so  would  also  have  to  be 
demmistrated.  The  employer  would 
maintain  records  of  BAT  training  and 
proficiency.  The  rule  further  proposes 
that  courses  of  instruction  consistent 
with  the  NHTSA  model  course  for  EBT 
operator  training,  or  other  state- 
approved  courses  for  breath  testing 
device  operators  may  be  used  to  meet 
the  training  requirement.  The 
Department  seeks  comment  an  whether 
there  should  be  a  minimum  number  of 
hours  rMuired  for  such  training. 

The  NPRM  proposes  that  a  direct 
supervisor  of  the  employee  being  tested 
could  not,  in  ordinary  circumstances,  be 
the  BAT,  in  order  to  avoid  any 
appearance  of  bias.  However,  if  it  is 
impracticable  for  anyone  else  to  do  the 
job,  the  supervisor  could  do  so,  where 
not  prohibited  by  operating 
administration  rules  (e.g..  with  respect 
to  reasonable  suspicion  tests).  The 
Department  seeks  comment  on  whether 
the  discretion  to  use  a  supervisor  as  a 
BAT  should  be  further  limited  [e.g.,  by 
absolutely  prohibiting  the  use  of  a 
supervisor  except  in  the  case  of  post¬ 
accident  testing).  The  Department  also 
seeks  comment  on  whether,  if  a  person 


other  than  a  BAT  conducts  a  teat  in 
imusual  dicumstanoBS  [e.g.,  a  law 
enforcement  officer  who  arrives  at  the 
scene  of  an  accident  before  the 
employer’s  BAT),  the  result  may  be  used 
under  the  Denarhnent’s  rules. 

One  issue  mat  has  occurred  to  the 
Department  is  that  it  would  advMsely 
affect  the  perception  of  the  integrity  of 
the  process,  ana  perhaps  the 
defensibility  of  individual  tests,  if  the 
BAT  were  intoxicated  at  the  time  of 
testing  «  had  been  seen  consuming 
alcohol  prior  to  conducting  tests. 
Consequently,  the  Department  seelcs 
comments  on  wheth»  this  section 
should  include  a  provision  to  address 
this  concern  [e.g.,  a  requirement  that  the 
BAT  be  alcohol-fiee  while  on  duty,  a 
pre-duty  abstinence  requirement  for 
BATs,  and/or  a  requirement  that  a  BAT 
pass  an  alcohol  test  before  testing 
others).  If  there  were  such  a 
requirement,  what  should  the 
consequences  of  violation  be  and  how 
could  the  requirement  be  enforced? 

Section  40.53  Devices  To  Be  Used  in 
Alcohol  Testing 

The  Department  proposes  that 
evidential  breath  testing  devices  (EBTs) 
\ised  in  meeting  the  requirements  of  this 
rule  would  have  to  be  listed  on  the 
Conforming  Products  List  (CPL) 
published  periodically  by  NHTSA.  The 
CPL  is  published  in  the  Federal  Register 
and  updated  periodically  as  new 
technology  and  changes  to  breath  testing 
instruments  warrant.  For  many  years, 
NHTSA  has  evaluated  and  field  tested 
breath  testing  devices  for  their  technical 
and  scientific  capabilities  for  use  in  law 
enforcement  as  evidential  tests  of  breath 
alcohol  content.  By  inclusion  on  the 
NHTSA  CPL,  a  given  model  of  breath 
testing  device  is  certified  as  providing 
accurate  and  reliable  results.  In  addition 
to  being  listed  on  the  NHTSA  CPL,  EBTs 
used  to  meet  the  requirements  of  this 
rule  would  have  to  have  certain  other 
cap^ilities  relevant  to  specific 
provisions  of  the  rule.  The  Department 
seeks  comment  on  whether  there  are 
additicmal  quality  control  measures 
manufacturers  or  employers  should  take 
to  make  sure  that  individual  devices  are 
made  and  operated  properly  (beyond 
those  proposed  elsewhere  in  this 
NPRM). 

First,  the  EBT  (itself,  or  via  a  separate 
printer  that  would  be  present  at  the 
collection  ute)  would  have  to  be  able  to 
print  three  copies  of  each  test  result 
(either  simultaneously  or 
consecutively).  Second,  the  EBTs  would 
also  have  to  number  each  test 
sequentially,  with  the  numbers  visible 
to  both  the  BAT  and  the  employee 
before  each  test  and  printed  out  chi  the 
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result.  The  purpose  of  this  requirement 
is  to  identify  each  test  result  as 
pertaining  to  a  specific  employee.  In 
effect,  the  employee’s  signatme  on  the 
form  prior  to  the  test  would  signify  "I 
am  almut  to  take  test  No.  243.”  The  test 
result  would  say  “Test  No.  243”. 

Third,  the  EBT  would  also  have  to  be 
able  to  do  an  “air  blank”  or  test  of  the 
ambient  air  to  ensure  that  when  nobody 
was  breathing  into  the  instrument,  it 
reported  zero.  An  air  blank,  in  other 
words,  is  a  check  of  internal  calibration. 
This  check  of  internal  calibration  of  the 
instrument,  conducted  both 
immediately  prior  to  and  immediately 
following  each  breath  test  further 
ensures  the  accuracy  of  the  result.  The 
EBT  would  also  have  to  be  able  to 
generate  printed  records  of  the  air 
blanks  along  writh  each  test  result. 

Fourth,  an  MT  would  have  to  be 
capable  of  performing  a  check  of 
external  calibration  (i.e.,  a  test  of  its 
ability  to  produce  a  quantitative  result 
consistent,  within  a  given  tolerance,  of 
a  known  alcxrhol  concentration 
standard). 

Checks  of  external  calibration  of  the 
instrument  using  known  alcohol 
concentration  standards  are  essential  to 
validating  the  acxuracy  of  the  EBT.  Each 
EBT  model  used  to  meet  the 
requirements  of  this  rule  would  have  to 
have  a  Quality  Assurance  Plan  (QAP) 
provided  by  the  manufactiuer  and 
approved  by  NHTSA.  The  QAP  would 
specify  the  manufacturer’s 
recommended  methods  and  frequency 
for  checks  of  external  calibration.  This 
rule  also  proposes  that  EBTs  would 
have  to  be  capable  of  distinguishing 
ethyl  alcohol  from  acutone  at  the  .02  or 
greater  level. 

The  Department  understands  that 
some  EBTs  (especially  some  of  those 
using  infrared  technology)  may  now  not 
be  programmed  to  do  so,  with  the  result 
that  someone  with  elevated  acetone 
levels  in  his  or  her  system  (e.g.,  a  person 
with  diabetes)  could  have  a  .02  result 
despite  not  having  ingested  any  alcohol. 
The  Department  believes,  based  on 
information  from  manufacturers,  that 
these  specific  funchons  outlined  above 
are  available  or  can  be  made  available 
with  relatively  little  technical  difficulty. 
The  Department  seeks  comments  on  this 
point,  as  well  as  on  the  incremental  cost 
of  these  items. 

Employers  would  be  required  to 
inspect,  maintain,  and  calibrate  EBTs. 
The  work  would  have  to  be  performed 
by  the  manufacturer  or  a  certified 
representative  of  the  manufactiuer. 
BATs  who  have  completed  specific 
training  in  calibration  and  maintenance 
of  EBTs  may  perform  such  duties  if 
certified  by  the  manufacturer.  We  seek 


comment  on  whether  there  are  means  to 
ensiue  the  quality  of  work  performed  in 
calibration  and  maintenance  of  the 
instruments  such  that  a  wide  variety  of 
people  could  perform  these  tasks. 

Records  of  calibration  and  maintenance 
would  have  to  be  maintained  for  five 
years,  a  period  of  time  equivalent  to  that 
required  for  the  retention  of  positive  test 
records. 

Each  EBT  manufacturer  would  have 
to  develop  and  submit  to  the 
Department  a  quality  assurance  plan 
(QAP)  for  each  EBT  model  listed  on  the 
NHTSA  CPLm  This  plan  would  tell  the 
employer  how  and  when  to  perform 
ckecks  of  external  calibration,  taking 
into  account  variations  in  EBT  use  that 
would  affect  the  frec]uenc:y  of  such 
checks  [e.g.,  staticmary  vs.  mobile  use, 
high  vs.  low  temperatures,  and  low  vs. 
high  numbers  of  tests).  The  QAP  would 
establish  toleranc:es  for  each  instrument 
that  define  the  acceptable  limits  of 
deviation  from  the  luiown  alcohol 
concentration  standards.  Other 
insp>ection,  maintenance,  and 
c^alibration  requirements  would  also  be 
stated.  The  Department  seeks  comment 
on  other  fac:tors  whick  QAPs  should 
cover. 

Employers  would  have  to  comply 
with  the  QAP.  In  particular,  if  an 
external  calibration  check  revealed  that 
the  EBT  was  out  of  calibration,  the 
employer  would  have  to  take  the  EBT 
out  of  service  and  fix  the  problem  before 
the  device  could  be  used  again  for  DOT- 
mandated  employee  testing. 

The  Department  seeks  comment  on  a 
number  of  other  questions  concerning 
maintenance  and  quality  control  for 
EBTs.  Could  there  be  a  problem  with 
manufacturers  making  their  QAPs  either 
too  easy  (to  make  customers  happy)  or 
too  hard  (to  avoid  liability)  that  NHTSA 
review  would  not  be  able  to  correcrt?  Are 
manufacturers  qualified  to  establish 
such  plans?  Should  manufacturer 
representatives  or  technicians  do 
repairs?  Do  manufacrturers  make  suck 
persons  available  as  part  of  their  normal 
business  practices,  and  would  a 
requirement  to  use  them  have  negative 
cost  or  quality  control  impacts?  Are 
state  or  local  government  or  law 
enforcement  personnel  available  and 
qualified  to  perform  repair, 
maintenance,  etc.?  Who  else  would  be 
appropriate  to  perform  maintenance  on 
ESTs  to  ensure  that  they  work  properly? 
Finally,  should  there  be  a  technical 
advisory  committee  (e.g.,  composed  of 
representatives  of  manufacrturers,  law 
enforcement  agencies,  users,  academic 
experts)  to  provide  information  to  the 
Department  on  technical  breath  testing 
issues? 


The  final  paragraph  of  this  section 
worild  require  the  employer  to  store  the 
EBT  securely  when  it  is  not  being  used. 
The  pcirpose  of  this  is  to  prevent  anyone 
from  tampering  with  the  devic:e. 

Section  40.55  The  Alcohol  Testing  Site 

The  requirements  for  an  alcohol 
testing  site  are  less  detailed  than  the 
drug  testing  collection  site  rules.  The 
site  must  afford  aural  and  visual  privacy 
to  the  person  being  tested,  to  protect  the 
confidentiality  of  the  process.  Any 
number  of  arrangements  could  satisfy 
this  performance  criterion,  such  as  a 
room,  a  van,  or  a  partitioned-off  area. 
While  testing  is  going  on,  or  when  the 
EBT  is  present,  the  site  must  be  able  to 
be  secuiod.  Essentially  this  means  that 
the  BAT  must  have  the  EBT  under  his/ 
her  control  at  all  times  and  be  able  to 
limit  access  to  the  testing  area  to 
authorized  personnel.  For  example, 
while  a  temporary  partition  mi^t  meet 
the  privacy  requirement,  it  may  or  may 
not  meet  the  security  and  control 
requirement. 

One  exception  to  collection  site 
requirements  would  be  a  situation  in 
which  meeting  all  privacy  requirements 
would  be  impractical,  and  a  test  would 
not  happen  at  all  unless  it  happened  in 
a  nonconforming  site.  We  propose  this 
exception  only  for  unusual,  spur-of-the- 
moment  situations  (like  a  post-accident 
test  that  could  not  be  conducted  in  a 
timely  manner  if  all  privacy 
requirements  had  to  be  met),  not  for 
regular,  predictable,  matter  of  course 
situations.  The  BAT  would  provide 
privacy  protections  for  the  employee  to 
the  maximum  extent  feasible. 

The  BAT,  in  order  to  avoid  potential 
mistakes,  could  administer  only  one 
breath  test  at  a  time.  This  refers  to  actual 
operation  of  the  EBT  only.  Assuming 
that  adequate  privacy  could  be 
maintained,  other  employees  could  be 
waiting,  filling  out  forms,  observing  the 
15-minute  period  before  a  confirmatory 
test,  etc.  The  BAT  is  abo  prohibited 
from  leaving  the  collection  site  while 
the  testing  process  is  under  way, 
including  the  waiting  period. 

Section  40.57  The  Alcohol  Testing 
Form 

This  section  would  mandate  the  use 
of  one  of  the  two  types  of  testing  forms. 
One  type  of  form  is  generated  by  the 
EBT  and  would  contain  ail  the 
necessary  identification  data,  space  for 
required  signatures,  and  breath  test 
results.  The  form  would  be  used  when 
the  EBT  prints  only  the  test  result  and 
this  result  is  then  attached  to  a  standard 
form  containing  the  test  identification 
data  and  reqvii^  signatiires.  Employers 
would  not  be  authorized  to  alter  or 
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customize  these  forms,  so  that  all 
alcohol  testing  forms  used  nationwide 
under  the  rules  incorporating  part  40 
would  be  standard.  Tne  form  would  be 
produced  in  triplicate,  with  copies  to 
the  enmloyee,  the  employer,  and  the 
BAT.  '^e  form,  whether  EBT-generated 
or  a  standard  printed  form,  would 
contain  the  date  and  time,  semiential 
test  number,  employee  identi^ng  data, 
BAT  identi^ng  data,  and  certification 
statements  about  the  test  with  signatures 
by  the  employee  and  the  BAT. 

Section  40.59  Preparation  for  Testing 

The  pre-testing  procedure  would  be  a 
relatively  simple  one.  After  presentation 
of  identification  by  the  employee  (and 
by  the  BAT,  if  requested),  ^e  BAT 
would  explain  the  testing  procedures 
and  tell  the  employee  what  is  required. 
The  BAT  and  the  employee  would  fill 
but  the  testing  form  and  sign  it.  This 
would  include  entering  the  sequential 
number  of  the  test  that  the  device 
indicates  is  about  to  be  taken. 

If  the  employee  refuses  to  take  the  test 
(i.e.,  by  refusing  to  sign  the  form  or 
provide  breath,  or  otherwise  preventing 
the  test  from  taking  place),  the  BAT 
would  note  the  re^sal  on  the  form,  stop 
the  testing  process  for  that  employee, 
and  imm^iately  inform  the  employer. 
The  employer  should  provide  the  BAT 
with  instructions  concerning  the 
nn^loyee’s  leaving  the  collection  site. 

The  proposal  would  also  direct  the 
BAT  to  start  a  new  test  if,  for  some 
reason,  an  event  occurred  to  invalidate 
the  test.  For  example,  if,  after  the  initial 
test,  the  second  post-test  air  blank  did 
not  show  a  0.00  reading,  the  BAT  would 
run  a  new  initial  test  using  a  new  form 
with  a  new  sequential  number.  If  a 
similar  event  happened  on  a 
confirmatory  test,  the  BAT  would  start 
a  new  form  for  the  confirmatory  test 
with  the  new  sequential  number  and 
affix  it  to  the  form  used  for  the  valid 
initial  test.  The  Department  seeks 
comment  on  whether  it  would  be  better 
to  have  space  on  the  form  to  record 
repeat  tests  in  this  situation  rather  than 
to  have  a  new  form  filled  out. 

Section  40.61  Administration  of  the 
Initial  Test 

The  first  part  of  the  testing  process 
would  be  to  make  sure  that  the  EBT  is 
operating  properly  with  respect  to 
detecting  ^e  presence  of  alcohol.  In  the 
employee’s  presence,  the  BAT  would  do 
a  "dry  run”  operation  of  the  EBT  by 
conducting  an  ”air  blank”  test  [e.g.  a 
test  of  the  ambient  air,  assumed  to 
contain  no  ethyl  alcohol).  If  the  device 
reads  anything  other  than  a  zero  (0.00), 
the  BAT  would  know  something  was 
wrong.  If  the  initial  attempt  at 


conducting  an  air  blank  test  ftuls  {e.g. 
the  EBT  registers  something  oUier  t^n 
0.00)  the  BAT  could  re-run  the  air  blank 
once  more.  The  test  of  the  employee 
would  not  proceed  imless  a  0.00  reading 
was  obtained.  If  the  instrument  again 
fails  to  provide  a  0.00  result  on  the  air 
blank,  the  EBT  cannot  be  used  for 
testing  until  a  check  of  external 
calibration  is  conducted  and  the 
instrument  is  found  to  be  within  the 
tolerance  limits  on  a  known  alcohol 
standard  of  0.00. 

Next,  the  BAT,  in  the  presence  of  the 
employee,  would  take  an  individually- 
sealed  mouthpiece  (for  the  sake  of 
sanitation  and  to  avoid  any  possible 
contamination  of  the  mouthpiece  by 
alcohol  from  previous  users)  and  place 
it  into  the  EBT.  In  order  to  get  a 
sufficient  quantity  of  deep  lung  air,  the 
employee  would  be  instructed  to  blow 
into  the  mouthpiece  for  at  least  six 
seconds,  or  until  the  EBT  indicates  that 
an  adequate  amount  of  breath  has  been 
obtained.  If  the  employee  could  not 
produce  an  adequate  amoimt  of  breath, 
the  procedures  of  §  40.65  would  apply. 

Immediately  following  the  testing  of 
employee’s  breath,  a  post-test  air  blank 
would  also  have  to  be  performed,  to 
ensure  that  the  device  reads  0.00  after 
the  breath  test.  Once  again,  if  the 
instrument  did  not  provide  a  0.00 
reading  on  the  air  blank,  the  BAT  may 
attempt  one  additional  air  blank.  If  a 
0.00  reading  still  was  not  obtained,  use 
of  that  EBT  would  be  discontinued  and 
the  previous  breath  result  would  be 
invalid.  The  Department  seeks  comment 
on  whether  it  is  necessary  to  have  both 
the  pre-  and  post-test  air  blank  results 
printed  out  and  attached  to  the  alcohol 
testing  form.  Comments  are  also  sought 
on  whether  a  post-test  air  blank  is 
necessary  on  all  tests,  or  only  on  those 
where  the  breath  test  result  is  0.02  or 
greater. 

If  the  EBT  does  not  print  the  test 
result  directly  onto  the  testing  form,  the 
resulting  printout  would  be  attached  to 
the  form  in  the  place  provided  with 
some  means  that  would  show  clear 
evidence  of  removal  (e.g.,  tamper- 
evident  tape).  The  BAT  and  employee 
would  again  sign  the  form,  citing  the 
sequential  test  number.  (However,  if  the 
employee  refuses  to  sign,  it  would  not 
be  considered  a  refusal  to  be  tested, 
since  the  employee  has  in  fact  taken  the 
test.)  If  the  employee  does  refuse  to  sign 
the  form  after  the  result  is  obtained,  the 
BAT  should  so  note  on  the  form  in  the 
remarks  section. 

In  the  event  the  printed  result  does 
not  match  the  result  displayed  on  the 
EBT,  the  employee  and  the  BAT  would 
both  initial  or  sign  a  record  of  such 
disparity  on  the  form.  The  test  result 


would  be  invalid.  The  Department  seeks 
comment  on  whether  malfunctions  of 
the  EBT  equipment  should  result  in  the 
employee  not  being  subject  to  another 
test  using  that  EBT  or  another 
instrument  or  whether,  if  the  error  is 
immediately  detected  by  the  BAT,  the 
BAT  would  start  over  and  immediately 
administer  another  test. 

If  the  result  is  less  than  0.02,  the  test 
is  “negative.”  The  BAT  would  report 
the  negative  result  to  the  employer. 
Notification  of  negative  test  results  may 
be  done  telephonically  or  electronically, 
but  must  be  followed  up  with  the 
employer’s  copy  of  the  testing  form.  If 
the  result  is  0.02  or  greater,  a 
confirmatory  test  would  be  needed. 

The  Department  notes  that,  under  the 
alcohol  testing  legislation,  the  initial 
test  need  only  indicate  the  consumption 
of  alcohol.  It  is  not  statutorily  required 
that  the  initial  test  be  of  evidential 
quality,  produce  a  quantitative  result,  or 
have  elaborate  safeguards. 

Consequently,  it  would  be  legally 
possible,  imder  the  statute,  for  the 
Department  to  permit  the  use  of  other 
testing  techniques  {e.g.,  non-evidential 
breath  testing  devices)  for  initial  tests, 
so  long  as  they  were  capable  of 
identifying  alcohol  concentration  of 
0.02  or  greater. 

The  consequences  of  “false 
negatives,”  which  may  occur  with  some 
non-evidential  techniques,  present 
serious  safety  concerns.  The  Department 
believes,  in  addition,  that  use  of  non- 
evidential  testing  methods  would  make 
little  sense  in  the  context  of  this  rule. 

An  EBT  would  have  to  be  available  to 
conduct  a  confirmatory  test  very  shortly 
(within  30-60  minutes)  after  a 
“positive”  initial  test  in  any  case.  For 
this  reason,  the  employer  would  have  to 
incur  the  costs  of  EBT  availability,  to 
include  a  properly  trained  BAT.  It 
would  probably  be  less  expensive  to  use 
the  EBT  that  is  already  there  for  the 
initial,  as  well  as  for  the  confirmatory 
test  than  to  use  other  technologies.  Use 
of  EBT  technology  on  the  initial  as  well 
as  any  required  confirmatory  test 
provides  the  additional  advantage  of  a 
more  scientifically  accurate,  sensitive, 
and  specific  test  result  for  alcohol 
content  on  all  tests  conducted.  Use  of 
non-evidential  methods  for  testing  also 
raises  issues  of  how  to  document  test 
results  and  how  to  prevent  fraudulent  or 
“doctored”  records  of  employer 
compliance  with  testing  requirements. 

In  particular,  disposable  testing 
methods  present  problems  in  ensuring 
that  initial  test  results  of  employees  who 
are  in  violation  of  the  alcohol  misuse 
standards  are  not  ignored  and  that  the 
evidence  of  such  violation  hidden  or 
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destroyed.  The  Department  seelis 
ocHnment  on  this  matter. 

This  discussicn  is  in  the  context  of  an 
extensive,  muhi-modal  testing  program, 
including  randmn  tasting  as  well  as 
testing  triggered  by  reasonable  suspicion 
of  the  occurrence  of  an  accident,  (keater 
protections  are  needed  in  sudi  a 
program,  especially  in  the  absence  of 
procedu^  protections  present  in  some 
existing  programs  that  may  use  non* 
evidentim  testing  methods  in  same 
circumstances.  For  example,  the  Coast 
Guard  post-accident  alconol  testing 
program  can  involve  an  administrative 
proceeding  at  which  the  employee  has 
the  opportunity  to  challenge  test  results 
before  a  license  is  revoked  or  an 
investigative  inmiiry  at  which  further 
e'-  idence  could  be  introduced.  In  any 
event,  the  use  of  non-evidentiary 
alcohol  testing  devices  alone  would  not 
meet  the  statutory  requirement  for 
verification  in  the  testing  program 
proposed  by  the  five  raodd  NPRMs  and 
these  proposed  procedures. 

Section  40.63  Adminisbation  of  the 
Confirmatory  Test 

The  confirmatory  test  could  be  a 
second  test  on  the  same  EBT  as  the 
initial  test.  The  statute  does  not  require 
that  the  confirmatory  test  use  a  di^rent 
technology.  The  Department  believes 
that  the  reliability  of  EBTs  on  the 
NHTSA  CPL  is  such  that  using  the  same 
device  would  have  no  adverse  effect  on 
the  accuracy  of  tests.  In  order  to  guard 
against  any  possibility  of  alcohol  on  the 
used  mouthpiece  affecting  the  result  of 
the  confirmation  test.  A  new 
mouthpiece  would  be  used  for  the 
confirmation  test. 

Before  the  confirmatory  test,  a  fifteen- 
minute  waiting  period  would  be 
observed.  Tbe  purpose  of  the  waiting 
period  is  to  ensure  that  the  presence  of 
mouth  alcohol  (reddual  alccdiol  present 
in  the  mouth  from  the  recent  use  of 
food,  tobacco  or  hygiene  products)  does 
not  artifidaliy  raise  the  test  result  The 
BAT  would  instruct  the  employee  to 
avoid  actions  that  could  iiMsease  mouth 
alcohol  (i.e.,  using  tdiacco  products, 
mouthwash,  breaih  spray,  cough  drops, 
lozenges,  or  othw  fo(^  or  medicinal 
products  containing  alcohol)  during  the 
waiting  period.  The  test  would  proceed 
even  if  the  employee  disregard^  the 
instructions,  however,  since  they  are  for 
the  employee's  protection.  This  rule 
proposes  that  the  IS  minute  waiting 
period  be  obswed  before  the 
confirmatory  test  rather  than  before  the 
initial  test  as  a  means  to  reduce  lost 
time  and  costs  in  administering  the 
testing  program.  Since  no  adverse 
actions  may  be  imp<Med  on  the  basis  of 
the  initial  test  results,  die  employee 


protections  afforded  by  the  waiting 
period  are  only  necessary  for  the 
confirmation  test.  It  is  assumed  that  the 
vast  majority  of  employees  will  not  have 
impermissibly  consumed  alcohol 
immediately  prior  to  testing  and  that  the 
time  necessary  to  prepare  for  the  initial 
test  and  complete  the  form  will.  In  fact, 
provide  ample  oppmrtunity  for  residual 
mouth  alcohol  to  dissipate. 

The  Department  seeu  comments  on 
the  costs  and  benefits  of  having  this 
waiting  period  before  all  initial,  rather 
than  confirmatory,  tests.  The 
Department  also  seeks  comment  on  the 
proposal  to  establish  a  20-minute 
maximum  fm  the  waiting  period, 
between  initial  and  con&mation  tests. 
The  purpose  of  establishing  a  maximum 
limit  for  the  waiting  period  is  to  prevent 
the  manipulation  of  confirmation  results 
by  affording  time  for  the  metabolism  of 
alcohol  so  &at  results  vrill  be  lower 
than  first  recorded  on  the  initial  test. 
Should  there  be  greater  flexibility  in  the 
timing  of  confirmation  tests? 

In  addition,  the  Etepartment  is  looking 
at  the  issue  of  whether,  to  provide 
additional  assurance  of  an  accurate 
result,  a  second  confinnatory  test 
should  be  performed  when  &e  first 
confirmatory  test  is  0.04  or  greater.  Tliis 
could  help  to  assure  employees  of  the 
reliability  of  results,  particularly  if  the 
initial  test  and  first  confirmation  test 
results  were  not  identical. 

Confirmation  test  results  should  only 
be  higher  than  initial  test  results  when 
an  employee  has  very  recently 
consumed  aiccdiol  and  is  in  the 
absorption  phase  of  alcohol  metabolism. 
Two  tests  administered  after  the  15- 
minute  waiting  period  may  provide 
additional  evidence  that  the  result  is  a 
true  end  accurate  record  of  alcohol 
concentration  and  could  not  be  due  to 
residual  mouth  alcohol  or  any  possible 
interference  with  the  instrument.  One 
variation  on  a  “second  confirmation 
test"  procedure  would  be  to  reqriire  a 
second  confirmation  test  (mly  wheb  the 
initial  and  first  confirmation  tests 
differed  by  more  than  a  given  amount 
[e.g.,  plus  or  minus  .01  or  .02).  The 
Department  seeks  comments  on  these 
matters.  Administering  three  t^ts  (one 
initial  and  two  confirmation  tests )  is 
not  required  practice  in  most  law 
enforcement  settings.  The  Department 
believes  that  the  proposed  requirement 
for  pre-  and  post-test  air  blank  readings 
on  initial  and  confirmation  tests 
provides  sufficient  safegxiards  for 
ensuring  the  internal  calibration  of  the 
instruments.  Adding  a  third  test  is  not 
required  by  the  statute.  A  third  test 
would  complicate  the  procedures, 
increase  the  opportimity  for 
administrative  errors  leading  to 


unnecessary  invalidation  of  results,  and 
increase  costs. 

Typically,  under  proposed  operating 
administration  rules,  a  confirmed  result 
of  0.04  alcohol  concentration  or  greater 
requires  the  employer  to  remove  the 
employee  from  performing  his  or  her 
safety-sensitive  duties,  pending  SAP 
evaluation  to  return  to  work 
(Consequence  A).  A  result  of  0.02 
alcohol  concentration  or  higher,  but 
lower  than  0.04  alcohol  concentration, 
requires  the  employer  to  withhold  the 
employee  from  performing  a  safety 
sensitive  duty  until  the  employee  tests 
less  than  0.02,  cv  for  a  prescribed 
number  of  hours  (Coos^uence  B). 
Someone  who  tests  negative  (less  than 
0.02)  may  (xmtinue  to  perform  safety- 
sensitive  duties  (Consequence  C).  The 
NPRM  proposes  that  when  the 
confirmation  result  is  different  from  the 
initial  test  result,  the  lowm  of  the  two 
results  be  used  for  the  purposes  of 
determining  consequences.  For 
example,  if  the  confirmation  result  is 
between  0.02  and  0.04,  even  though  the 
initial  test  result  was  greater  than  0.04, 
the  employee  would  subject  to  only 
the  consequences  for  results  in  the  0.02- 
0.04  range..L.ikewise,  if  the  initial  result 
was  0.02-0.04  and  the  confirmation  test 
was  greater  than  0.02  (including  greater 
than  0.04)  the  consequences  of  a  0.02- 
0.04  result  would  apply.  It  should  be 
noted  that  operating  administration 
proposed  rules  have  some  exceptions  to 
this  general  pattern  (e.g.,  an  employee 
must  have  a  result  of  0.02  or  below  to 
“pass"  a  rebun-to-duty  test).  Under  the 
NPRM’s  proposal  to  rely  cm  the  lower  of 
the  two  ^T  test  results  for  the 
assignment  of  consequences,  the 
following  outcomes  would  occur: 


IntMtest 

ConKtrnation 

test 

Consec|uencs 

0.04  or  grMter . 

0.04  or  greeter . 

A 

0.04  or  greater . 

0.02  or  greater 
but  less  than 

0J04. 

B 

0.02  or  graater 

0.02  or  greater 

B 

but  less  than 

(InduUkig 

0.04. 

0.04  or  great- 
er). 

0.02  or  greeter 
(Inckidlrrg 

0.04  or  great- 
er). 

less  than  on2  .. 

C 

lees  than  0.02  .. 

none . . 

C 

The  Department  seeks  comment  on 
the  merits  of  this  proposal.  Does  it 
present  any  significant  problem  in  terms 
of  the  defensibility  of  positive  test 
results  (e.g..  because  the  result  of  the 
initial  test,  as  a  practical  matter,  may 
sometimes  determine  the  level  of 
consequences)?  Should  the  result  of  the 
confirmation  test  govern  in  all 


Federal  Register  /  Vol.  57,  No.  241  /  Tuesday,  December  15,  1992  /  Proposed  Rules 


50417 


instances,  regardless  of  the  initial  test 
result? 

This  section  also  proposes  a 
procedure  for  notification  of  the 
employer  of  test  results  by  the  BAT.  The 
proposed  procedures  address  the 
timeliness  and  methods  of  transmitting 
this  information. 

Section  40.65  Inability  to  Provide  an 
Adequate  Amount  of  Breath 

What  happens  if  the  employee 
allegedly  caimot,  because  of  a  medical 
condition,  provide  sufficient  breath  to 
result  in  a  valid  test?  (This  problem  is 
analogous  to  the  "shy  bladder”  problem 
in  drug  testing). 

First,  the  empTbyee  wo\ild  have  to 
attempt  to  provide  sufficient  breath. 

This  means  that  the  employee  would 
have  to  attempt  to  breathe  into  the  EBT. 
Failure  to  attempt  to  provide  breath  is 
treated  as  a  refusal  to  be  tested,  and  the 
BAT  would  note  such  failiue  to  attempt 
the  test  on  the  testing  form  and 
immediately  notify  the  employer.  If  the 
employee  attempts  to  provide  breath 
and  is  imable  to  do  so  [e.g.,  cannot 
sustain  a  breath  long  enou^,  or  cannot 
provide  sufficient  deep  limg  air)  the 
BAT  would  so  note  on  the  form  and 
immediately  notify  the  employer,  who 
would  direct  the  employee  to  seek  a 
medical  evaluation  to  document  his/her 
inability  to  provide  a  breath  sample  due 
to  medical  reasons.  The  evaluation 
would  have  to  be  done  by  a  physician 
acceptable  to  the  employer,  in  order  to 
help  maintain  the  integrity  of  the 
process  (i.e.,  to  help  prevent  a  situation 
in  which  the  employee  selects  a 
physician  who  could  reasonably  be 
viewed  as  being  biased  in  favor  of  the 
employee).  The  provision  is  not 
intended  to  allow  an  employer  to 
arbitrarily  veto  the  use  of  a  physician 
other  than  one  preferred  by  the 
employer.  The  pbysidan  would  answer 
one  basic  question.  Does  the  employee 
have  a  mescal  condition  which  has,  or 
with  a  high  degree  of  probability  could 
have,  precluded  the  employee  ^m 
providing  an  adequate  amount  of 
breath?  If  yes.  there  is  no  “refusal.”  If 
no,  the  employee  is  deemed  to  have 
refused  the  test.  The  Department  seeks 
comment  on  whether  an  employee  who 
is  unable  to  provide  an  adequate 
amount  of  breath  should  be  prohibited 
fiom  performing  safety-sensitive  duties 
until  the  medical  evaluation  is 
conducted  and  the  physician’s 
determination  made. 

It  should  be  noted  that  this  inquiry  by 
the  physician  would  be  on  a  case-by¬ 
case,  test-specific  basis.  Physicians 
would  not,  under  this  provision,  be 
authorized  to  issue  a  blanket  statement 
that  an  individual  was  permanently 


unable  to  provide  an  adequate  amount 
of  breath.  Such  a  statement  could 
amount  to  a  waiver  fix)m  the  testing 
requirement,  which  would  be  contrary 
to  the  objectives  of  the  Act. 

Section  40.67  Invalid  Tests 

This  section  proptoses  a  list  of  “fatal 
flaws”  in  the  testing  process,  any  one  of 
which  would  invalidate  a  test.  c5ther 
testing  procedures  errors  do  not 
necessarily  invalidate  a  test.  The 
Department  seeks  comments  on  whether 
items  should  be  added  to  or  deleted 
fiom  this  list. 

Most  of  these  items  are  self- 
explanatory.  The  Department 
specifically  seeks  comment  on  whether 
exceeding  the  20-minute  maximum  for 
the  waiting  period  before  the 
confirmatory  test,  as  well  as  failing  to 
observe  the  15-minute  minimum, 
should  invalidate  a  test.  Our  view  at  this 
time  is  that  the  15  minute  minimum 
waiting  period  is  essential  to  protect  the 
employee’s  right  to  a  fair  and  accurate 
test.  Any  failure  to  provide  at  least  the 
15  minute  waiting  period  before  the 
confirmation  test  would  result  in  the 
confirmation  result  being  invalid. 
Because  the  20  minute  maximum  on  the 
waiting  period  is  not  an  employee 
protection  procedure  (in  fact,  additional 
delay  could  be  helpful  to  employees),  if 
the  waiting  period  between  tests 
exceeds  20  minutes,  the  confirmation 
test  would  remain  valid.  The 
Department  seeks  comment  on  whether, 
if  me  BAT  notices  a  potentially  fatal 
error  in  the  testing  process  (e.g..  the 
BAT  has  failed  to  sign  the  form  or  has 
failed  to  run  a  post-test  air  blank),  before 
the  employee  has  left  the  alcohol  testing 
site,  should  the  BAT  be  able  to  direct 
the  employee  to  take  another  test  to 
correct  the  problem.  Should  it  make  any 
difference  if  the  error  is  a  “machine 
error”  by  the  EBT  device  as  opposed  to 
a  human  error  by  the  BAT? 

One  “fatal  flaw”  that  could  create 
difficulty  is  a  situation  in  which  a  check 
of  external  calibration  indicates  that  the 
instrument  is  not  prop>erly  calibrated. 
The  NPRM  proposes  that,  in  this 
situation,  all  positive  result  back  to  the 
last  check  of  external  calibration  that 
established  the  instrument’s  accuracy 
would  be  invalidated.  This  result 
appears  to  have  merit  technically,  but 
the  retroactive  invalidation  of  re^ts 
may  create  a  number  of  problems  in  the 
administration  of  the  program  and 
employers’  personnel  decisions.  Since 
confirmed  results  are  available 
immediately  and  once  notified 
employers  are  required  to  take  action 
prohibiting  the  performance  of  safety- 
sensitive  duties  by  employees  who  are 
found  to  have  violated  the  alcohol 


misuse  standards,  tests  invalidated  at  a 
later  date  may  result  in  the  reversal  of 
personnel  actions,  including  a 
restitution  of  back  pay.  'The  Department 
seeks  comment  on  the  necessity  of  this 
provision  and  suggestions  for  dealing 
with  problems  it  could  potentially  cause 
if  it  is  made  part  of  the  final  rule.  It 
appears,  for  example,  that  an  employer 
could  conduct  more  fi^quent  external 
calibration  checks  than  required  by  the 
manufacturer’s  QAP  (e  g.,  after  every 
positive,  at  the  end  of  every  test  day)  to 
mitigate  problems  for  subsequent 
personnel  actions. 

Section  40.69  Availability  and 
Disclosure  of  Alcohol  Testing 
Information  About  Individu^ 

Employees 

'This  section  would  be  parallel  to 
similar  material  in  the  drug  testing 
procedures.  The  general  rule  is  that 
information  is  confidential  and  may  not 
be  released  to  third  parties  without  the 
employee’s  written  consent.  The 
employer  could  release  information  in 
the  context  of  a  proceeding  relating  to 
an  employee  benefit,  to  DOT  agency 
action  against  the  individual  (e.g.,  an 
action  to  revoke  a  certificate),  or  to  an 
NTSB  safety  investigation,  however. 

The  employer  would  also  have  to  make 
information  available  to  DOT  offices 
having  regulatory  or  review  authority. 

Information  would  also  be  made 
available  to  the  employee  upon  written 
request.  Employers  or  their  agents  could 
not  charge  employees  for  more  material 
than  the  employees  requested  (e.g.,  for 
an  entire  package  of  information  when 
the  employee  requested  only  a 
statement  of  the  test  result).  The 
Department  seeks  comment  on  this 
provision. 

This  section  uses  the  term 
“employer.”  Since  the  employer  is 
responsible  for  the  compliance  of  other 
parties  to  the  process  (e.g.,  consortias, 
contractors,  agents,  BATs,  etc.),  we 
thought  it  xmnecessary  to  specify  these 
other  parties  here.  The  Department 
seeks  comment  on  whether  other  parties 
should  be  named  in  this  section. 

Section  40.71  Maintenance  and 
Disclosure  of  Records  Concerning  EBTs 
and  BATs 

This  section  would  require  employers 
to  maintain  records  of  the  inspection, 
maintenance,  and  calibration  of  EBTs. 
compliance  with  the  manufacturer’s 
QAP,  and  records  of  the  training  and 
proficiency  of  BATs.  The  access 
requirements  and  disclosure  protections 
are  parallel  to  those  in  $  40.69. 
Employers  who  contract  with  other 
parties  for  alcohol  testing  services 
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would  be  required  to  ensure  that  their 
contractors  followed  this  lequiiement 

Section  40.73  DefinHmns 

The  proposed  subpart  would  define 
several  tenns  that  are  used  only  here,  or 
used  in  a  difierent  sense  than  in  the 
drug  context.  Air  Monk  would  be 
defined  as  a  test  of  ambient  air.  Alcohol 
would  refer  to  ethyl  alccdiol,  in 
whatever  form.  The  proposed  rule 
regards  alcohol  in  the  s^em,  whatever 
its  source,  as  a  safety  problem.  Someone 
who  registers  a  .03  concentration  as  the 
result  of  use  of  a  product  containing 
alcohol,  even  if  for  medical  purposes,  is 
no  less  impaired  than  he  or  she  would 
be  at  the  same  alcohol  concentration 
after  drinking  an  alcoholic  beverage. 

The  rule  would  use  the  term  alcohol 
concentration.  The  more  familiar  "blood 
alcohol  concentration”  could  be 
misleading,  since  these  procedures  do 
not  call  for  the  use  of  blood.  The 
concentration  is  expressed  in  terms  of 
grams  of  alcx^l  per  210  liters  of  breath, 
as  indicated  by  an  EBT. 

Collection  site,  initial  test,  and 
confirmation  test  all  are  terms  used  in 
the  drug  testing  portion  of  the  part  40. 
Separate  alcohol  testing-specific 
definitions  are  used  here,  however.  The 
breath  alcohol  technician  (BAT)  is 
analogous  to  the  collection  site  person 
under  the  drug  testing  procedures,  and 
alcohol  testing  site  is  analogous  to 
collection  she. 

An  evidential  breath  testing  device 
(EBT)  is  any  lueath  testing  device  that 
NHTSA  has  approved  and  put  on  its 
conforming  pn^ucts  list  it  is  not 
relevant  for  purposes  of  this  rule 
whether  the  courts  in  any  particular 
state  have  accepted  a  fpven  device  for 
use  in  driving  under  the  influence  (DUI) 
or  other  legal  proceedings  in  that  state. 
As  a  matter  of  Federal  law,  NHTSA- 
approved  EBTs  would  be  used  for  all 
tests  under  these  rules,  regardless  of  the 
status  of  a  device  under  state  law. 

An  invalid  test  is  one  which  has  been 
declared  invalid  under  the  provisions  of 
§  40.67.  It  is  neither  positive  nor 
negative.  The  conce]^  is  similar  to  that 
of  a  canceled  test  in  the  drug  testing 
procedures.  For  example,  if  a  negative 
test  is  needed  before  a  worker  may  begin 
performing  a  safety-sensitive  fimction, 
an  invalid  teat  would  not  suffice,  and 
the  employee  would  have  to  have 
another  test  conducted.  Likewise,  if  a 
test  result  of  0.04  or  higher  is  declared 
invalid,  the  consequences  of  the  test 
result  would  not  apply. 


Section  40.31  Reporting  Drug  Teeing 
Information  to  the  Department  of 
Transportation 

Hie  DOT  Office  of  Drug  Enforcement 
and  Program  Compliance  (a  unit  of  the 
Office  of  the  Secretary  whose  function 
is  to  coordinate  DOT  drug  and  alcohol 
testing  programs)  created  a  woridng 
group  with  representatives  from  the 
operating  administrations  to  develop  a 
comprehensive  plan  for  a  Management 
Information  System  (MIS)  to  obtain  and 
analyze  employer  drug  program  data. 
This  group  drew  on  the  exigence  of 
the  FRA  and  FAA  which  already  had 
reporting  requirements  in  their 
regulations. 

On  November  27, 1989.  the  General 
Accounting  Office  (GAO)  published  a 
report  on  the  status  of  the  program 
promulgated  by  the  DOT  regulations.  A 
primary  recommendation  in  the  GAO 
report  was  that  "The  Secretary  of 
Transportation  adopt  evaluation  criteria 
and  provide  the  administrations  with 
guidance  on  the  types  of  program 
information  they  should  be  getting  from 
employers  to  evaluate  program 
success.”  _ 

Although  49  CFR  part  40.  as  a 
procedural  rule,  is  applicable  to  each  of 
the  Operating  Administration’s  drug 
testing  rules,  implementation  of  each 
administration’s  program  is  somewhat 
different,  reflecting  differences  in  the 
transportation  industries.  Collecting  and 
managing  program  data  from  each  of  the 
industries  is  essential  to  evaluation  of 
the  effectiveness  and  credibility  of  the 
drug  testing  program.  *1116  DOT  working 
committee  appointed  to  develop  an 
appropriate  MIS  fw  DOT  has  identified 
standard  data  elements  which  are 
critical  to  the  review  and  management 
of  the  DOT  and  operating 
administrations’  drug  programs.  This 
data  will  be  the  basis  for  monitoring 
implementation,  compliance  and 
enforcement,  and  evaluating  the 
effectiveness  of  the  drug  testing 
programs.  The  regulated  employers  are 
the  appropriate  source  for  most  drug 
testing  data.  DHHS  certified  laboratories 
can  provide  only  laboratory  analysis 
data,  medical  review  officers  can  only 
provide  drug  test  verification 
information,  and  collection  facilities  can 
only  provide  specimmi  collection  data. 
Employers,  however,  receive  the 
information  from  labs,  MROs  and 
collection  fadlities  and  therefore  can 
provide  the  necessary  cumulative  data. 
The  data  that  would  be  gathered  by  the 
proposed  MIS  for  program  evaluation 
could  permit  adjustments  of  different 
program  elements.  It  is  difficult  to 
indicate  what  changes  could  be  made 
without  first  gathwing  and  analyzing 


the  data.  The  data  could  show  a  lack  of 
need  for  testing  for  certain  drugs  or 
indicate  a  need  far  modifying  testing 
requiremmits  baaed  oo  audi  factors  as 
the  type  of  poeitkni  or  suocees  of  a 
particular  company’s  anti-drug  program. 
The  Department  believea  that  it  is 
necessary,  first,  to  determine  that  its 
programs  are  operating,  are  meeting 
their  objectives  as  efficiently  as  posidble 
and,  second,  if  not.  to  make 
modificatimis  to  ensure  that  they  do. 

The  D^partmmt  believes  that  the  costs 
of  reporting  being  proposed  are  both 
cost  beneficial  and  effective,  but 
welcomes  public  comment  on  this  issue. 
One  example  of  the  use  of  data  that 
would  be  gathered  by  the  proposed  MIS 
for  program  evaluation  concern 
potential  adjustmmits  of  the  random 
testing  rate.  The  main  purpose  of 
random  testing  is  deterrence.  Relatively 
higher  random  testing  rates  are  likely  to 
be  more  effective  as  a  deterrent  to  illegal 
drug  use  than  relatively  lower  rates.  At 
the  same  time,  relatively  higher  random 
testing  rates  are  mine  expensive  to 
industry.  Decisions  concerning  random 
rates  necessarily  are  based  on 
considerations  of  deterrence,  the 
effectiveness  of  current  measures,  and 
cost.  *1116  infmmation  the  proposed 
system  would  gather  would  make 
rational,  well-informed  decisions  about 
adjustment  to  random  testing  rates 
possible. 

In  addition,  because  the  proposed 
system  would  gather  information  about 
individual  employers,  it  could  make 
possible  consideration  of  employ«r- 
based,  rathw  than  industry  based, 
random  rates.  For  example,  if  a 
particular  employer  had  an  effactive 
anti-drug  program  that  resulted  in  very 
low  detected  drug  usage  over  a 
reasonable  period  of  time,  it  might  be 
possible  for  that  employer  to  test  at  a 
low  random  rate  regardless  of  the 
situation  of  the  entire  industry  of  which 
it  is  a  part. 

The  proposed  §§  40.81  and  40.83 
would  establish  a  standard  DOT 
Management  Information  System  (MIS) 
and  require  that  employer  reports  be 
submitted  to  the  appropriate  Operating 
Administration.  Ea^  Operating 
Administratimi  will  amend  its  drug 
testing  regulation  to  provide  specific 
requirements  for  mnployer  reporting. 
Elsewhere  in  today’s  Federal  Register 
are  Notices  of  Proposed  Rulemafong  for 
each  of  the  Operating  Administrations 
(FRA,  FAA.  USGG,  RSPA.  FHWA.  FTA) 
with  drug  and/or  alcohol  testing  rules. 

Altho\^  each  employer  or 
employer’s  representative  must 
maintain  the  data  required  in  40.41  as 
per  the  regulating  administration  rule, 
each  OA  may  elect  not  to  require  all 
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employers  to  submit  rep<Hts  annually 
but  instead  select  a  represratative 
sample  for  submission  to  the  OA.  Each 
OA  rule  establishes  employee  categories 
or  positions  covered  by  the  OA  rule. 

OA’s  have  the  optitm  to  require  drug 
testing  icfoncaiion  be  separated  by 
employee  category  as  established  in 
their  rules,  or  to  establi^  other 
categories  for  reporting  purposes,  (i.e. 
licensed  or  unlicensed  or  in  a  single 
category). 

Operating  Administrations  may  allow 
data  usually  maintained  by  industry  or 
commercial  consortia  to  be  submitted 
on  behalf  of  individual  employers. 
Operating  Administrations  that  allow 
consortia  or  other  service  providers  to 
maintain  data,  such  as  pre-employment 
test  data,  msy  allow  submission  of  such 
data  to  the  OA  in  aggregate  figures  if  it 
cannot  be  attributed  or  assigpned  to  a 
specific  emuloyer. 

OA’s  must  stipulate  in  their 
regulations  that  employers  who  fall 
under  two  or  more  DOT  Agency 
regulations  requiring  drug  testing,  must 
submit  data  to  each  regukting  OA  for 
those  employees  covered  by  that  OA 
rule.  For  example  XYZ company  has 
100  empinvees  subject  to  the  RSPA  rule, 
50  empIoye«s  covered  by  the  FHWA 
rule  and  2b  employees  covered  by  the 
FAA  rule,  XYZ  must  maintain  data 
attributable  by  OA  rule.  Employees  who 
perform  functions  covered  by  more  than 
one  OA  should  be  identified  by  the 
employer  os  to  which  covered  position 
they  will  be  reported  under.  Drag 
testing  data  un  dual  covered  employees 
should  be  ’^ported  to  the  appropriate 
OA.  CenerhiJy,  pre-employment, 
random,  and  return  to  duty  tests  should 
be  reporte<d  to  the  OA  which  regulates 
the  function  used  as  the  basis  for 
employee  t  ategory.  Post-accident  tests 
should  be  <^purted  to  the  OA  to  whom 
that  accident  is  reportable.  Reasonable 
cause  and  i>eruxiic  tests  should  be 
reported  to  the  OA  based  on  the 
eii^loyee  f-.ijiction  requiring,  the  test. 

&ch  O  A  muy  acquire  any  of  the  data 
elements  ui.'-ou^  an  alternative 
methodology.  For  instance,  if  an 
employer  i.>  alieady  required  to  submit 
a  post  acc«.<tfut  drug  lest  report  to  the 
OA.  the  could  consolidate  those 

repeats  iLo  -vould  provide  the 
necessary  <?4»ia  and  not  request  this  data 
from  the  ,>loyer  again. 

The  dau>  r.iecients  will  provide  a 
factual  tor  docisiunmaking 

concemin.,^  fjtodifications  to  the  DOT 
drag  testi  <  rules.  Information  about 
drag  use  p  ^valence,  program 
implemeu-  uon,  and  economic  and 
logistical  ur  pact  will  provide  a  basis  for 
policy  rev;<,^,  development,  and 
change.  .  .-s  such  as  scope  of 


applicability,  random  test  rates,  cost 
benefit  ratios,  r^iabilitatiao,  and  testing 
protocols  can  be  mme  efiectively 
addressed  when  industry-wide  data  is 
available.  Program  evaluation  and 
determinations  of  the  rules’ 
effectiveness  require  feedback  from  the 
regulated  industries.  Over-regulaticHX  ia 
as  unwanted  as  xmder-regulation.  The 
data  made  available  under  this  NPRM 
will  provide  necessary  indicators  of  the 
"ontcomes”  of  the  rales.  The  data 
elements  were  selected  as  the  minimum 
necessary  to  provide  information  on  the 
scope  of  the  program,  drug  use  and 
prevalence,  program  implementation, 
economic  impact,  employer  policy  and 
the  deterrent  effect  of  the  rules  over 
time.  The  drug  rules  were  not  intended 
to  be  static  (i.e.  unchangeaUe).  A 
systematic  program  to  collect,  analyze, 
and  interpret  the  drug  testing  data  is 
necessary  to  provide  a  more  effective 
and  efficient  approach  to  drug  use 
deterrence  and  detection. 

The  Department  seeks  comment  on  a 
number  of  issues  concerning  the 
NPRM’s  basic  approach  to  gathering 
needed  data.  With  the  exception  of  the 
FHWA  NPRM,  the  proposals  would  seek 
to  obtain  information  ^m  all  covered 
employers.  (The  FHWA  NPRM  would 
ask  for  information  from  a  sample  of 
employers,  since  FHWA  does  not  have 
the  resources  to  process  data  from  the 
large  number  of  covered  employers  in 
the  motor  carrier  industry.)  In 
particular,  the  Department  seeks 
comment  on  the  merits  of  seeking 
information  only  from  a  sample  of 
covered  employers,  rather  than  from  all 
employers.  In  answering  this  question, 
we  ask  commenters  to  keep  in  mind  the 
Department’s  dual  purpose  in  obtaining 
drag  testing  information:  program 
evaluation  and  enforcement. 

All  the  Operating  Administrations 
require  compliance  with  regulations  by 
all  regulated  employers.  All  the 
Operating  Administrations,  except 
FTTWA,  normally  require  reporting,  from 
all  their  regulated  employers.  This  may 
not  be  necessary  in  this  program.  DOT 
request  comments  regarding  less  than 
100%  reporting  in  eadi  industry.  How 
would  sampling  work  in  each  industry? 
Would  a  multi-tierd  approach  work, 
where  small  employers  (less  than  50 
covered  employees)  would  not  be 
required  to  submit  reports  but  larger 
employers  (greater  than  50  covered 
employees)  would  have  to  submit 
reports.  What  other  methodologies  or 
options  would  provide  requisite  data,  be 
enforceable,  provide  adequate 
compliance  data  and  be  equitable. 

The  Department  recognizes  that  any 
raporting  requirement  will  impose 
burdens  on  employers.  These  burdens 


have  been  analyzed  in  the  regulatory 
evaluation  for  the  opw^ting 
administration  regulations  that  are  part 
of  this  efioit.  The  Department  seeks 
comments  on  ways  of  achieving  the 
objectivea  of  this  rulemaking  with  a 
smaller  burden. 

In  a  sampling  approach,  the 
Departmmt  would  select  a  percentage  of 
employers  in  each  covered  industry  and 
require  them  to  submit  data  to  the 
Department.  This  approach  would  have 
the  potential  advantage  of  requiring 
reporting  from  fewer  employers  than 
under  the  Department's  proposal, 
thereby  reducing  overall  reporting  costs. 
In  such  an  approach,  in  the  various 
regulated  industries,  what  would 
appropriate  sample  percentages  be? 

How  much  money  and  efidit  would  be 
saved? 

Sampling,  if  practicable  in  DOT'S 
circumstances,  might  produce  useful 
program  evaluation  infurmation. 
However,  we  are  concerned  whether, 
under  a  sampling  approach,  the 
Department’s  objective  of  gathering  data 
useful  for  enforcement  purposes  could 
be  met.  To  be  useful  for  enforcement 
with  respect  to  a  particular  employe, 
data  must  pertain  to  that  individual 
employer.  If  the  Department  collected 
data  on  only  two  percent  or  ten  percent 
of  employers  in  a  given  industry,  how 
could  the  Departmant’s  enforcement 
objectives  be  met  with  respect  to  the 
employers  who  were  not  part  of  the 
sample?  Would  reporting  be  easier  or 
harder  on  employers  than  a  situation  in 
which  more  Federal  Inspectors  had  to 
visit  employers’  offices  on  a  periodic 
basis  to  gather  drag  testing  compliance 
information? 

Wo  have  concerns  about  whether,  in 
the  Department’s  situation,  sampling 
would  be  a  practicable  way  of  getting 
useful  program  evaluation  informaticMi. 
Statistical  samples  can  be  useful  in 
providing  an  estimate  for  an  entire 
population.  The  primary  reason  for 
using  a  sample  is  efficiency  in  data 
collection,  ^mpiing  allows  the 
generation  of  an  estimate  of  a  value  for 
an  entire  population  vrith  the  error  of 
the  estimate  known  based  on  data  only 
from  selected  members  of  the 
population.  The  key  to  defining  the 
known  error  is  being  able  to  specify  the 
relationship  of  the  sample  to  the  entire 
ulation. 

one  cannot  identify’  or  enumerate 
the  populaticm,  it  is  not  possible  to 
specify  the  error  in  the  estimate.  In 
some  industries  subject  to  DOT  drug 
testing,  it  is  extremely  difficult  to 
identify  or  enumerate  the  population. 
That  is,  the  operating  administrations, 
in  many  cases,  do  not  know  or  cannot 
readily  retrieve  the  numbers  of 
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regulated  parties,  their  identities,  and 
their  addresses,  lliere  is  an  estimated 
five  to  twenty  percent  turnover  in  the 
regulated  population  each  year, 
depending  on  the  mode. 

This  situation  poses  a  number  of 
problems  for  the  Department  in 
attempting  to  operate  under  a  sampling 
approach,  and  we  recmest  assistance 
from  commenters  in  dealing  with  them. 
For  example,  how  would  the 
Department  know  the  size  of  the 
population  with  sufficient  precision  to 
permit  reliable  statistical  inferences? 

How  would  the  Department  inform 
participants  in  the  sample  that  they 
were  required  to  submit  data  at  a 
particular  time?  Obviously,  it  is  hard  to 
mail  questionnaires  to  employers  whose 
address  are  not  known  but  such  an 

after  a  one 

f)le,  would 
oyers 

report  some  information  (e.g.,  a  core  of 
items  needed  for  enforcement)  while  a 
sample  of  employers  reported  additional 
information  (e.g.,  related  solely  to 
program  evaluation?).  Would  such  an 
approach  be  more  rather  than  less 
confusing,  could  it  avoid  some  of  the 
drawbacks  of  sampling,  and  would  it 
result  in  significant  reductions  in 
burdens  to  employers? 

In  spite  of  possible  lower  costs  to 
respondents,  a  sampling  approach  could 
add  significant  administrative  costs  to 
the  Department  (e.g.,  to  create  research 
designs,  identify  respondents,  mail  out 
questionnaires  or  forms,  and  follow-up 
non-responses,  etc.)  The  Department 
asks  for  comment  and  continues  its  own 
evaluation  on  how  the  transaction  costs 
of  alternative  means  of  compiling  the 
needed  data  can  be  minimi^, 
consistent  with  program  evaluation  and 
enforcement  ne^. 

Under  either  a  sampling  or  more 
comprehensive  approach,  it  might 
reduce  costs  if  employers  could  report 
needed  data  electronically,  llie 
approach  has  proved  usefol,  for 
example,  in  implementing  the 
requirement  that  air  carriers  report 
certain  tariff  information  to  RSPA.  The 
Department  has  developed  an  electronic 
Information  Service  called  the  Anti- 
Drug  Information  Center  (ADIC).  The 
Department  seeks  comments  on  whether 
adding  an  electronic  filing  capability  to 
ADIC  for  MIS  information  would  be 
useful.  If  so,  what  implementation 
problems  do  potentiei  users  see  and 
how  m^t  they  be  resolved? 

The  GAO  report  specifically 
recommended  that  tne  Department 
obtain  from  employers  the  cost  of 
implementing  the  program  as  an 
element  of  information  to  evaluate 
program  success.  The  purpose  of 


gathering  such  information  would  be 
not  only  to  do  analyses  of  the  cost  of 
implementing  proposed  regulations  but 
also  to  periodically  evaluate  those 
regulations  that  are  issued  to  determine 
whether  they  are  achieving  their 
intended  purpose.  Such  an  analysis 
would  include  the  cost  of  implementing 
the  rules,  as  well  as  an  analysis  of  the 
benefits  that  are  being  achieved.  With 
respect  to  the  drug  testing  rules,  many 
of  the  costs  are  easily  identifiable.  It 
should  not  be  difficult,  for  example,  to 
determine  the  charge  that  the  company 
incurs  to  have  a  la^ratory  test  a  urine 
specimen.  It  may  be  diffit^t,  however, 
to  clearly  identify  some  indirect  costs, 
such  as  consequential  costs  of 
transportation  delays  caused  by  the 
collections.  Moreover,  to  the  extent  we 
were  to  seek  cost  information  firom  the 
companies  implementing  the  drug 
testing  programs,  are  existing 
accounting  systems  set  up  to  capture 
such  costs  in  a  manner  that  would  be 
specific  to  anti-drug  compliance?  If  they 
were,  could  we  be  assured  that  the 
different  accoimting  standards  that 
might  be  used  would  permit  comparison 
of  data  firom  different  companies? 

Similar  questions  are  raised  with 
respect  to  ^nefits.  For  example,  we  can 
determine  that  a  specific  number  of 
individuals  have  tested  positive  and 
been  removed  firom  safety-sensitive 
positions.  Although  the  removal  of  such 
individuals  would  clearly  have  s€ifety 
benefits,  will  we  be  able  to  identify  the 
direct  consequences,  such  as  a 
reduction  in  accidents?  Will  we  be  able 
to  obtain  data  concerning  the  indirect 
benefits,  such  as  better  productivity  and 
decreased  absenteeism? 

Perhaps  the  most  thorough  way  to 
collect  this  data  on  cost  and  benefits 
wovild  be  to  require  the  regulated 
industries  to  provide  it  to  DOT.  Based 
on  such  reports,  the  Department  could 
evaluate  the  existing  rules  to  determine 
whether  they  needed  to  be  modified  to 
improve  upon  their  cost-benefit  ratio. 
Alternatively,  the  cost  data  might  be 
obtained  throu^  stratified  or  other 
means  of  sampling.  The  Department  is 
seeking  the  best  means  of  obtaining  the 
following  data: 

Program  costs  for 
-Specimen  collection 
— ^Laboratory  testing 
— ^MRO  services  and 
— Education  and  training 
The  Department  does  not  normally 
require  cost  reporting  as  a  part  of  safety 
regulations.  Cmt  reporting  would  be 
justified  here,  however,  because  it 
involves  a  new  program  involving  a 
large  number  of  vendors  other  than  the 
regulated  industry.  That  is,  it  is  not 


approach  may  be  practicable 
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traditional  industry  costs  that  are  at 
issue.  Further,  the  drug  testing  vendors 
have  occupied  what  amounts  to  a  new 
market  for  services  with  respect  to 
which  projections  made  by  the  agency’s 
econoiffic  analysis  (prepaid  in  support 
of  the  rulemaking)  may  or  may  not  be 
currently  valid.  That  is,  any  cost 
reporting  requirement  may  constitute  a 
distinct  exception  to  the  rule  that  cost 
data  should  ordinarily  be  obtained  in 
informal  market  surveys  and  through 
voluntary  rulemaking  submissions 
without  resort  to  compulsory 
information  collections.  However,  while 
there  are  some  potential  uses  for  cost 
data,  there  are  also  some  serious 
potential  problems.  Asking  for 
companies’  costs  for  certain  programs 
could  result  in  the  collection  of  what 
was,  or  what  companies  asserted  was, 
proprietary  information  (either  for 
themselves  or  their  contractors).  Doing 
so  could  create  complications  not  only 
in  the  collection  of  the  information,  but 
also  the  Department’s  use  of  the 
information  and' the  handling  of 
requests  firom  third  parties  for  the 
release  of  the  information.  Moreover, 
reporting  of  cost  information  may  be  a 
more  difficult,  time-consuming,  and 
expensive  process  for  employers  than 
the  reporting  of  other  drug  testing 
information.  For  these  reasons,  the 
Department  is  not  proposing  to  collect 
cost  information  at  this  time.  The 
Department  does  seek  comment  on 
whether  cost  information  should  be 
collected  and,  if  so,  what  specific 
information  should  be  requested. 

In  addition,  the  Department  seeks 
comment  on  a  niunber  of  specific 
questions  concerning  the  collection  of 
cost  information.  We  request  comment 
on  how  expensive  it  wo^d  be  for 
industry  to  provide  this  data.  For 
example,  is  some  or  all  of  this  data  so 
readily  available  that  it  would  be 
neither  difficult  nor  expensive  for  the 
regulated  industries  to  provide  it  to  the 
Department  in  response  to  a  reporting 
requirement?  Would  some  cost  or 
benefit  data  be  so  difficult  for  individual 
companies  to  obtain  that  it  should  not 
be  required?  Without  this  data  would  it 
be  appropriate  to  request  some  data  or 
would  that  data  be  misleading  in  the 
absence  of  all  cost  or  benefit  &ta?  Are 
the  four  data  elements  on  costs,  listed 
above,  that  the  Department  wi^es  to 
collect  sufficient?  What  other  data 
should  be  collected? 

The  collection  of  actual  cost  data 
would  have  the  aim  of  evaluating  actual 
market  conditions  in  a  rapidly 
developing  indiistry  (e.g.,  drug  testing 
consortia,  certified  laboratories, 
collection  services).  (It  must  be  assumed 
that  prices  and  service  packages  will 
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stabilize  after  an  initial  period  and  that 
the  Department  will  m^e  reasonable 
prompt  decisions  with  respect  to 
adjustment  of  initial  regulatory 
requirements  in  li^t  of  program 
experience.  If  cost  data  are  collected, 
should  the  requirements  contain  an 
automatic  expiration  date?  What  would 
be  a  reasonable  period  (e.g..  3  years,  4 
years,  etc.)? 

The  resolution  of  this  issue  also 
depends  on  the  resolution  of  the 
sampling  question.  If  we  choose,  for 
example,  a  two-tiered  approach  [e.g.,  a 
core  of  enforcement  data  and  the  other 
tier  for  evaluation),  we  might  also 
request  the  specific  cost  data  as  well  as 
data  relating  to  the  indirect  costs  and 
benefits  of  the  program. 

Notwithstanding  all  the  proceeding 
discussion  justifying  that  program  cost 
information  is  vital  to  DOT,  DOT 
requests  comments  on  the 
appropriateness  and  necessity  of 
requesting  cost  data.  Put  another  way, 
do  employers  desire  to  share  with  DOT 
specific  program  cost  data  to 
demonstrate  the  cost  of  compliance? 

Each  report  xmder  the  proposed 
§  40.81  would  cover  a  calendar  year.  An 
Operating  Administration  may  require 
more  frequent  submission  of  reports. 

The  closing  date  would  be  December  31 
and  the  report  would  be  due  at  the 
Operating  Administration  by  February 
15  of  the  following  year.  The 
transportation  employer  report  would 
include  each  of  the  following  data 
elements.  The  Department  seeks 
comments  on  whether  any  of  these 
elements  should  be  modified  or  deleted, 
or  whether  any  other  elements  should 
be  added. 

1.  Number  of  covered  employees  by 
employee  category.  This  data  is 
necessary  to  assess  the  scope  of  the 
rule’s  application  and  provide  a  basis 
for  determining  if  random  testing  meets 
the  required  50%  level. 

2.  Number  of  covered  employees 
subject  to  testing  under  the  anti-drug 
rules  of  more  than  one  DOT  Agency, 
identified  by  each  agency.  This  data  is 
necessary  to  review  multi-modal 

’  implementation  so  that  policy  can  be 
designed  accordingly. 

3.  Number  of  specimens  collected  by 
type  of  test  (e.g.,  pre-employment, 
periodic,  random,  etc.)  and  employee 
category.  This  data  is  needed  to  check 
the  compliance  with  the  rules  by 
category  and  to  review  collection, 
testing  and  the  review  process. 

4.  Number  of  positives  verified  by  a 
Medical  Review  Officer  (MRO)  by  type 
of  test,  by  type  of  drug  and  employee 
category.  This  data,  along  with  the 
number  of  tests  perform^,  permits  the 
calculation  of  positive  rates  necessary  to 


determine  the  extent  of  drug  use  and  the 
specific  drugs  detected  in  the  various 
categories  of  employees.  Further, 
analysis  of  this  data  over  time  will 
-provide  a  measure  of  the  effectiveness  of 
the  drug  testing  rules  in  deterring  drug 
use. 

5.  Number  of  negatives  verified  by  a 
MRO  by  type  of  test,  and  employer 
category.  This  data  is  needed  to  check 
compliance  with  the  rules  by  category 
and  to  review  the  application  of  the 
components  of  the  programs. 

6.  Number  of  persons  denied  a 
position  as  a  covered  employee 
following  a  verified  drug  test.  This  data 
provides  an  assessment  of  whether  the 
testing  program  is  being  implemented  as 
requi^,  provides  a  measure  of  the 
impact  of  the  drug  testing  rules  on  the 
industries,  and  yields  information  on 
the  prevalence  of  drug  use  in  the 
applicant  pool. 

7.  Number  of  covered  employees 
verified  positive  by  a  MRO,  who  were 
returned  to  duty  in  covered  positions 
during  the  reporting  period.  This  data 
provides  information  on  employer 
policy  implementation  regarding  reentry 
requirements  and  rehabilitation  of 
identified  drug  users. 

8.  Number  of  employees  with  tests 
verified  positive  by  a  MRO  for  multiple 
drugs.  This  data  provides  information 
on  the  extent  of  polydrug  use  in  the 
regulated  industries. 

9.  Number  of  covered  employees  who 
refused  to  submit  to  a  drug  test  required 
under  this  part,  and  the  action  taken  in 
response  to  the  refusal(s).  This  data 
provides  information  on  employer 
policy  implementation  regarding 
refusals  and  subsequent  employer 
actions. 

10.  Number  of  covered  employees  and 
supervisors  who  have  received  required 
training  during  the  reporting  period. 
This  data  provides  information  on 
training  provided  during  the  current 
reporting  period  and  a  cumulative  count 
of  covered  employees  and  supervisory 
personnel  on  payroll  as  of  December  31 
who  have  received  the  required  drug 
training. 

DOT  nas  develofied  a  standard  form 
for  use  by  employers  to  provide  the  data 
required  by  this  regulation.  It  is  aUact'*‘d 
as  an  appendix  to  this  proposed  rule 
Operating  Administration  rules  mav 
require  addenda  and  authorize 
modifications  to  this  form  to  be 
submitted  to  that  Admini.stration 
Additionally, OA’s  may  authorize 
electronic  submission  of  the  require* 
report  as  prescribed  in  their  nrles  The 
Department  seeks  comment  on  whethei 
these  information  elements,  or  the  form 
on  which  the  data  would  be  gathered. 
^  sufficiently  clear  and  simple  for  use 


by  employers,  particularly  small 
businesses.  We  are  receptive  to 
suggestions  for  making  the  form  and 
information  elements  easier  to  use.  For 
example,  consistent  with  the 
Department’s  dual  goals  of  information 
for  program  evaluation  and 
enforcement,  would  it  be  helpful  to 
separate  the  data  gathering  into  two 
parts:  One  form  with  only  enforcement- 
related  elements  that  all  employers 
would  submit,  and  a  second  form  with 
additional  program  evaluation 
information  that  would  be  submitted  by 
a  sample  of  employers.  Aside  from  the 
issues  surrounding  the  practicability  of 
samples  (see  discussion  above),  would 
such  an  approach  be  helpful?  Could  it 
turn  out  to  be  more  complex  and 
difficult  to  deal  with  than  the  proposed 
approach? 

Many  small  businesses  that  are 
required  to  participate  in  the  DOT  drug 
testing  program  do  so  through  consortia. 
The  Elepartment  seeks  comment  on  the 
extent  to  which  the  use  of  consortia  may 
mitigate  any  problems  that  smaller  firms 
could  have  in  dealing  with  the  forms 
and  information  elements.  The  generic 
reporting  form  presented  at  appendix  A 
can  appear  somewhat  complex.  For 
example,  FAA  has  8  categories  of 
employees.  Taken  together  with  6  types 
of  testing  (pre-employment,  random, 
etc.)  and  five  types  of  drugs,  there 
would  be  a  considerable  number  of  data 
entries.  For  a  small  employer,  this  could 
appear  unnecessary  or  burdensome.  The 
m^es  (e.g.  FAA)  currently  utilize  fairly 
simple  formats  that  are  used  by 
employers.  Would  commenters  find  the 
more  complex  instrument  burdensome? 
If  DOT  decides  to  utilize  it,  should  we 
allow  small  employers  (particularly 
those  who  may  not  belong  to  a 
consortia)  to  continue  to  use  existing 
formats?  One  of  the  specific  areas  on 
which  the  Department  seeks  comment  is 
on  the  structure  of  the  form  in  collecting 
several  variables  simultaneously  versus 
on  .separate  questions  or  matrices?  The 
proposed  structure  is  considerably 
shorter,  than  separate  questions/ 
matrices,  but  is  it  too  complex?  In 
general,  the  Department  seeks  to  make 
the  reporting  or  drug  testing  information 
as  simple  as  possible  while  minimizing 
unnecessary  burdens. 

If  the  Department  adopted  a  two- 
liered  approach  (i.e.  a  core  of  data  for 
enforcement  and  more  detailed  data  for 
program  evaluation,  perhaps  through 
sampling),  the  potential  burdens  of  a 
more  complex  instrument  would  be 
reduced.  Comments  are  invited  on  this 
issue. 

The  Department  could  also  take  a 
tiered  approach  as  some  of  the  OA’s  did 
in  the  case  of  the  1988  final  rules 


59422 


Federal  Register  /  Vol.  57,  No.  241  /  Tuesday,  December  15,  1992  /  Proposed  Rules 


regarding  the  submission  of  plan 
requirements.  All  employers  with  50  or 
more  employees  would  report 
additional  data  needed  for  program 
evaluation  purposes  during  the  hrst  year 
and  a  staged  and/or  short-form  type  of 
reporting  (including  perhaps  a  sampling 
of  smaller  hrms)  would  apply  after  the 
first  year  for  employers  with  11-50 
employees  as  well  as  those  for  10  or 
fewer  employees.  Again,  comments  are 
particularly  invited  on  how  such  an 
approach  could  serve  the  Department’s 
program  evaluation  needs  while 
providing  data  essential  for  enforcement 
purposes. 

Section  40.83  Reporting  Alcohol 
Testing  Information  to  the  Department 
of  Transportation 

This  section,  in  conjunction  with 
provisions  of  the  five  operating 
administration  NPRMs,  would  require 
employers  to  maintain  certain  annual 
alcohol  program  data  and  report  that 
data  to  the  appropriate  Operating 
Administration.  The  provision  is 
parallel  to  the  MIS  provision  for  drug 
testing  discussed  above,  and  many  of 
the  same  questions  and  requests  for 
comments  apply  here  as  well.  Each 
Operating  Administration  NPRM 
proposes  specific  requirements  for 
employer  reporting.  The  most  thorough 
way  to  collect  program  data  is  to  require 
the  regulated  industries  to  provide  it  to 
DOT.  Based  on  such  reports,  the 
Department  could  evaluate  the  existing 
rules  to  determine  whether  they  needed 
to  be  modified  to  improve  upon  their 
cost-benefit  ratio.  The  Department  has 
set  forth  in  this  proposal  the 
information  that  it  believes  is  necessary 
to  enable  it  to  effectively  evaluate  and 
to  check  compliance  with  the  proposed 
'  rules. 

Regulatory  Analyses  and  Notices 
Executive  Order  12291 

This  proposed  rule  is  not  a  major  rule 
under  Executive  Order  12291.  It  is  a 
significant  rule  under  the  Department’s 
Regulatory  Policies  and  Procedures.  The 
Department  has  prepared  a  regulatory 
evaluation  in  connection  with  this 
proposed  rule,  which  gives  attention  to 
the  costs  of  testing  under  the  proposed 
procedures  and  to  costs  for  small 
employers,  among  other  subjects.  This 
evaluation  is  available  for  review  in  the 
docket  for  this  rulemaking.  'The  costs  of 
compliance  with  this  proposal  have  also 
been  evaluated  as  part  of  the  operating 
administrations’  economic  analyses 
prepared  in  connection  with  their 
proposed  rules. 


Federalism 

This  rule  does  not  have  any  direct 
Federalism  impacts  on  state  or  local 
governments.  Although  it  would  apply  _ 
to  certain  state  or  local  agencies  (e.g., 
transit  authorities)  this  application 
would  be  through  operating 
administration  rules  and  any  federalism 
impacts  will  be  discussed  in  their 
proposed  rules.  It  should  be  pointed  out 
that  a  substantial  majority  of  affected 
parties  are  private  businesses  and 
individuals,  rather  than  state  or  local 
governments.  The  operating 
administrations’  general  statutory  safety 
authority  and  the  Act  provide 
preemptive  effect  over  conflicting  state 
and  local  law,  but  these  effects  are 
considered  as  part  of  the  operating 
administration  rules.  For  these  reasons, 
it  has  been  determined  that  this 
proposed  rule  does  not  have  sufficient 
Federalism  impacts  to  warrant  a 
Federalism  assessment  under  the 
principles  and  criteria  contained  in 
Executive  Order  12612. 

Regulatory  Flexibility  Act 

The  Act  and  operating  administration 
statutory  safety  authority  apply  to  all 
covered  providers  of  transportation 
services,  regardless  of  size.  While  small 
entities  are  affected  by  this  proposed 
rule,  it  is  through  the  medium  of  the 
operating  administration  rules  (which 
themselves  have  some  special 
provisions  for  small  entities)  and  the 
impact  is  analyzed  in  their  rulemaking 
documents.  The  necessity  of  uniform 
testing  procedures  for  all  employees 
makes  it  impractical  to  have  special 
provisions  for  small  entities  in  these 
procedures.  Moreover,  it  is  the  alcohol 
testing  requirements  of  the  Act  itself 
that  will  have  economic  effects  on  small 
entities,  and  the  operating 
administrations’  rules  will  provide  the 
opportunity  for  small  entities  to 
participate  in  volume  purchases  of 
equipment  and  services  through 
consortium  or  other  arrangements.  The 
Department  certifies  that  these 
procedures  (as  distinct  from  the 
operating  administration  rules  that 
require  alcohol  testing)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  applies 
to  this  NPRM  and  the  modal  alcohol 
testing  NPRMs  because  they  initiate 
new  information  collection 
requirements  (i.e.,  the  management 
information  system  provisions  of 
subpart  D  of  this  NPRM  and 
corresponding  provisions  of  the  modal 
NPRMs).  The  NPRMs  would  also  change 


some  existing  collections  of 
information.  It  is  difficult  for  the 
Department,  at  this  time,  to  estimate  the 
cost  or  precise  paperwork  burden  of 
these  proposals.  DOT  believes  that 
employers  would  maintain  most  of  the 
reportable  information  as  part  of  their 
normal  operation  of  the  proposed 
alcohol  testing  program.  The  principal 
cost  to  employers  would  be  that  of 
compiling  the  information  and 
transmitting  it  to  the  operating 
administrations.  DOT  and  each 
operating  administration  solicits 
comments  on  the  practical  utility  of  the 
information,  alternative  methods  that 
might  achieve  program  objectives  while 
being  less  burdensome,  and  the  cost  and 
burden  of  providing  the  information. 
Persons  desiring  to  comment  on  this 
topic  should  submit  their  views  to  the 
docket  for  part  40  and/or  one  or  more 
of  the  operating  administrations’ 

NPRMs. 

The  Department  will  request  OMB 
approval  of  these  information  collection 
requirements,  which  would  be 
enforceable  until  OMB  clearance.The 
Department  will  publish  a  Federal 
Register  notice  when  we  receive 
Paperwork  Reduction  Act  approval. 

List  of  Subjects  in  49  CFR  Part  40 

Alcohol  abuse.  Drug  abuse.  Reporting 
and  recordkeeping  requirements.  Safety. 

Issued  this  2nd  day  of  December  1992,  at 
Washington,  DC 
Andrew  H.  Card,  Jr., 

Secretary  of  Transportation. 

Thomas  C  Richards, 

Administrator,  Federal  Aviation 
Administration. 

Thomas  D.  Larson, 

Administrator,  Federal  Highway 
Administration. 

Gilbert  E.  Carmichael, 

Administrator,  Federal  Railroad 
Administration. 

Brian  W.  Clymer, 

Administrator,  Federal  Transit 
Administration. 

Douglas  B.  Ham, 

Deputy  Administrator,  Research  and  Special 
Programs  Administration. 

Adm. ).  William  Kime, 

Commandant,  United  States  Coast  Guard. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of 
Transportation  proposes  to  amend  title 
49,  Code  of  Federal  Regulations,  part  40, 
as  follows: 
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PART  4&-PROCEDURES  FOR 
TRANSPORTATION  WORKPLACE 
DRUG  AND  ALCOHOL  TESTING 
PROGRAMS 

1.  The  authority  citation  for  part  40  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  102,  301,  322;  49 
U.S.C  app.  1301nt.,  app.  1434nt.,  app.  2717, 
app.  1618a. 

2.  The  title  of  part  40  is  revised  to 
read  as  set  forth  above. 

3.  Section  40.1  through  40.19  are 
designated  subpart  A,  reading  as 
follows: 

Subpart  A — General 

40.1  Applicability. 

40.3  Definitions. 

40.5-40.19  IReserved) 

Subpart  A — General 

§40.1  Applicability. 

This  part  applies,  through  regulations 
that  reference  it  issued  by  agencies  of 
the  Department  of  Transportation,  to 
transportation  employers,  including 
self-employed  individuals,  required  to 
conduct  drug  and/or  alcohol  testing 
programs  by  DOT  agency  regulations 
and  to  such  transportation  employers’ 
ofHcers,  employees,  agents  and 
contractors  (including,  but  not  limited 
to,  consortia).  Employers  are  responsible 
for  the  compliance  of  their  officers, 
employees,  agents  and  contractors  with 
the  requirements  of  this  part. 

§40.3  Definitions. 

The  following  definitions  apply  to 
this  part: 

DHHS.  The  Department  of  Health  and 
Human  Services  or  any  designee  of  the 
Secretary,  Department  of  Health  and 
Human  Services. 

DOT  agency.  An  agency  of  the  United 
States  Department  of  Transportation 
administering  regulations  related  to  • 
drug  or  alcohol  testing,  including  the 
United  States  Coast  Guard  (for  drug 
testing  purposes  only),  the  Federal 
Aviation  Administration,  the  Federal 
Railroad  Administration,  the  Federal 
Highway  Administration,  the  Federal 
Transit  Administration,  the  Research 
and  Special  Programs  Administration, 
and  the  Office  of  the  Secretary. 

Employee.,  An  individual  designated 
in  a  1X)T  agency  regulation  as  subject  to 
drug  testing  or  alcohol  testing.  As  used 
in  this  part  “employee”  includes  an 
applicant  for  employment.  “Employee” 
and  “individual”  or  “individual  to  be 
tested”  have  the  same  meaning  for 
purposes  of  this  part. 

Employer.  An  entity  employing  one  or 
more  employees  that  is  subject  to  DOT 
agency  regulations  requiring  compliance 
with  this  part.  As  used  in  this  part. 


“employer”  includes  an  industry 
consortium  or  joint  enterprise 
comprised  of  two  or  more  employing 
entities.  No  single  employing  entity  is 
relieved  of  its  responsibility  for 
compliance  with  this  part  by  virtue  of 
participation  in  such  a  consortium  or 
joint  enterprise. 

Secretaiy.  The  Secretary  of 
Transportation  or  the  Secretary’s 
designee. 

§§40.5-^.19  [Reserved] 

4.  Sections  40.21  through  40.39  are 
proposed  to  be  designated  subpart  B  and 
§  40.41  is  added  as  follows: 

Subpart  B — Drug  Testing 

40.21  The  drugs. 

40.23  Preparation  for  testing. 

40.25  Specimen  collection  procedures. 

40.27  Laboratory  personnel. 

40.29  Laboratory  analysis  procedures. 

40.31  Quality  assurance  and  quality 
control. 

40.33  Reporting  and  review  of  results. 

40.35  Protection  of  employee  records. 

40.37  Individual  access  to  test  and 
laboratory  certification  results. 

40.39  Use  of  DHHS-certified  laboratories. 
40.41  Definitions. 

Authority:  49  U.S.C.  102,  301,  322;  49 
U.S.C.  app.  1301nt.,  app.  1434nt.,  app.  2717, 
app.  1618a. 

4a.  In  §  40.25,  paragraph  (f)(10)  is 
proposed  to  be  revised  to  read  as 
follows: 

§  40.25  Specimen  collection  procedures. 
*****  ^ 

(0*  *  * 

(10)  The  collection  site  person  shall 
instruct  the  employee  to  provide  at  least 
45  ml  of  urine  under  the  split  sample 
method  of  collection  or  30  ml  of  urine 
under  the  single  sample  method  of 
collection. 

(i)  (A)  Employers  with  employees 
subject  to  drug  testing  only  under  the 
drug  testing  rules  of  the  Research  and 
Special  Programs  Administration  and/or 
Coast  Guard  may  use  the  “split  sample” 
method  of  collection  or  may  collect  a 
single  sample  for  those  employees. 

(B)  Employers  with  employees  subject 
to  drug  testing  under  the  drug  testing 
rules  of  the  Federal  Highway 
Administration,  Federal  Railroad 
Administration,  Federal  Transit 
Administration,  or  Federal  Aviation 
Administration  shall  use  the  “split 
sample”  method  of  collection  for  those 
empl(wees. 

(11)  Employers  using  the  split  sample 
method  of  collection  shall  follow  the 
procedures  in  this  paragraph: 

(A)  The  donor  shall  urinate  into  a 
collection  container,  which  the 
collection  site  person,  in  the  presence  of 
the  donor,  pours  into  two  specimen 
bottles. 


(B)  The  first  30  ml  of  urine  shall  be 
poured  into  a  specimen  bottle  to  be  used 
for  the  primary  specimen. 

(C)  Tne  remainder  of  the  urine  shall 
be  poured  into  another  specimen  bottle 
for  the  split  specimen. 

(D)  In  an  unusual  or  emergency 
situation  in  which  a  collection  container 
is  not  available  or  it  is  not  practicable 

to  pour  the  urine  from  the  collection 
container  into  two  specimen  bottles,  the 
donor  can  use  a  single  specimen  bottle 
and  the  collection  site  person  shall  pour 
30  ml  of  urine  from  the  specimen  bottle 
into  a  second  specimen  bottle  (to  be 
used  as  the  primary  specimen)  and 
retain  the  remainder  in  the  collection 
bottle  (to  be  used  as  the  split  specimen). 

(E)  Both  bottles  shall  be  shipped  in  a 
single  shipping  container,  together  with 
copies  1,2,  and  the  split  specimen  copy 
of  the  chain  of  custody  form,  to  the 
laboratory. 

(F)  If  the  test  result  of  the  primary 
specimen  is  positive,  the  employee  may 
request  that  the  MRO  direct  that  the 
split  specimen  be  tested  in  a  different 
DHHS-certified  laboratory  for  presence 
of  the  drug(s)  for  which  a  positive  result 
was  obtained  in  the  test  of  the  primary 
specimen.  The  MRO  shall  honor  such  a 
request  if  it  is  made  within  72  hours  of 
the  employee  having  been  notified  of  a 
verified  positive  test  result. 

(G)  When  the  MRO  informs  the 
laboratory  in  writing  that  the  employee 
has  requested  a  test  of  the  split  sample, 
the  laboratory  shall  forward,  to  a 
different  DHHS-approved  laboratory', 
the  split  specimen  bottle,  with  seal 
intact,  a  copy  of  the  MRO  request,  and 
the  split  specimen  copy  of  the  chain  of 
custody  form  with  appropriate  chain  of 
custody  entries. 

(H)  The  result  of  the  test  of  the  split 
sample  is  transmitted  by  the  second 
laboratory  to  the  MRO. 

(I)  Action  required  by  DOT  agency 
regulations  as  the  result  of  a  positive 
drug  test  (e.g.,  removal  from  performing 
a  safety-sensitive  function)  is  not  stayed 
pending  the  result  of  the  test  of  the  split 
sample. 

(J)  If  the  result  of  the  test  of  the  split 
sample  fails  to  reconfirm  the  presence  of 
the  drug(s)  or  drug  metabolite(s),  found 
in  the  primary  specimen,  the  MRO  shall 
cancel  the  test,  and  report  the  reasons 
for  the  cancellation  to  the  DOT. 

(iii)  Employers  using  the  single 
sample  collection  method  shall  follow 
the  procedures  in  this  paragraph: 

(A)  The  collector  may  choose  to  direct 
the  employee  to  urinate  either  directly 
into  a  specimen  bottle  or  into  a  separate 
collection  container. 

(B)  If  a  separate  collection  container  is 
used,  the  collection  site  person  shall, 

•after  determining  specimen 
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temperature,  pour  the  mine  firom  the 
collection  container  into  the  specimen 
bottle  in  the  presence  of  the  employee. 

(iv)  In  either  collection  methodtJogy, 
upon  receiving  the  specimen  from  the 
individual,  the  collection  site  person 
shall  determine  if  it  has  at  least  30 
milliliters  of  urine  for  the  primary  or 
single  specimen  bottle  and,  where  the 
split  sample  ccdlection  method  is  used, 
an  additional,  measuraMe  amount  of 
urine  that  can  be  pKmred  into  the  split 
specimen  bottle.  £f  the  individual  is 
unable  to  provide  such  a  quantity  of 
urine,  the  collection  site  person  shall 
instruct  the  individual  to  drink  not 
more  than  24  ounces  of  fluids  and,  after 
a  period  of  up  to  two  hours,  again 
attempt  to  provide  a  complete  sample 
using  a  fresh  collection  container.  If  the 
required  amount  is  provided,  the 
original  insufficient  specimen  shall  be 
discarded.  If  the  employee  is  still  unable 
to  provide  an  adequate  specimen,  the 
insufficient  specimen  shall  be 
discarded,  testing  discontinued,  and  the 
employer  so  notified.  The  MRO  shall 
refer  the  individual  for  a  medical 
evaluation  to  develop  pertinent 
information  concerning  whether  the 
individual’s  inability  to  provide  a 
specimen  is  genuine  or  constitutes  a 
refusal  to  test.  {In  preemployment 
testing,  if  the  employer  does  not  wish  to 
hire  the  individual,  the  MRO  is  not 
required  to  make  such  a  referral.)  Upon 
completion  of  the  examination,  the 
MRO  shall  report  his  or  her  conclusions 
to  the  emp'ioyOT  in  writing. 
***** 

5.  In  §  40.29,  paragraph  (b)(2)  is 
proposed  to  be  revised  and  (b)(3)  is 
propK)sed  to  be  added,  as  follows: 

§  40.29  Laboratory  analysis  procaduras. 
***** 

(b)  *  *  * 

(2)  In  situations  where  the  employer 
uses  the  split  sample  collection  method, 
the  laboratory  shall  log  in  the  spht 
sample,  with  the  split  specimen  bottle 
seal  remaining  intact.  The  laboratory 
shall  store  this  sample  securely  (see 
paragraph  (c)  of  this  section).  If  the 
result  of  the  test  of  the  primary  sample 
is  negative,  the  laboratory  may  discard 
the  split  sample.  If  the  result  of  the  test 
of  the  primary  sample  is  positive,  the 
laboratory  shall  retain  the  split  sample 
in  long-term  frozen  storage  for  one  year 
(see  paragraph  (h)  of  this  section). 
Following  the  end  of  the  one-year 
period,  or  if  informed  in  writing  by  the 
MRO  that  the  employee  has  not 
requested  a  test  of  the  split  sample,  the 
lalmratOTy  may  discard  the  split  sample. 

(3)  When  directed  in  writing  by  the 
MRO  to  forward  the  split  sample  to 
another  DHHS-certified  laboratory  for 


analysis,  the  receiving  laboratory  shall 
analyze  the  split  specimen  by  CMS  to 
reconfirm  the  presence  of  the  drug(s)  or 
drug  metabolite(s)  found  in  the  primary 
specimen.  Such  GMS  confirmation  shall 
be  conducted  without  regard  to  the 
cutoff  levels  of  §  40.29(f).  The  split 
sample  shall  be  retained  in  long-term 
storage  for  one  year  by  the  laboratory 
conducting  the  analysis  of  the  split 
sample  (or  longer  if  litigation 
concerning  the  test  is  pending). 
***** 

5a.  In  §  40.33,  paragraphs  (e),  (f)  and 
(g)  are  proposed  to  be  revised  as  follows: 

§  40.33  Reporting  and  review  of  results. 
***** 

(e)  In  a  situation  in  which  the 
employer  has  used  the  single  sample 
method  of  collection,  the  Medical 
Review  Officer  shall  direct,  in  writing, 
a  reanalysis  of  the  wiginal  sample  if 
requested  to  do  so  by  the  empla3ree 
within  72  hours  of  the  employee’s 
having  been  informed  of  a  verified 
positive  test.  The  MRO  may  also  direct, 
in  writing,  such  a  reanalysis  if  the  MRO 
questions  the  accuracy  or  validity  of  any 
test  result.  Only  the  MRO  may  authorize 
such  a  reanalysis,  and  such  a  reanalysis 
may  take  place  only  at  laboratories 
certified  by  DHSS.  If  the  reanalysis  fails 
to  reconfirm  the  presence  of  the  drug  or 
drug  metabolite,  the  MRO  shall  cancel 
the  test  and  report  the  reasons  for  the 
cancellation  to  the  DOT. 

(f)  In  situations  in  which  the 
employer  uses  the  split  sample  method 
of  collection.  If  the  employee  requests 
an  analysis  of  the  split  sample  within  72 
hours  of  having  been  informed  of  a 
verified  positive  test  (or  a  longer  period, 
if  provided  in  a  EKDT  agency  regulation), 
the  MRO  shall  direct,  in  writing,  the 
laboratory  to  provide  the  split  sample  to 
another  DHHS-certified  laboratory  for 
analysis.  If  the  analysis  of  the  split 
sample  fails  to  reconfirm  the  presence  of 
the  drug(s)  or  drug  metabolite(s)  found 
in  the  primary  specimen,  (» if  the  split 
sample  is  unavailable,  inadequate  for 
testing  or  untestable,  the  MRO  shall 
cancel  the  test  and  report  the  reasons  for 
the  cancellation  to  the  DOT. 

(g)  When  the  employer  uses  the  split 
sample  method  of  collection,  the 
emplo3ree  is  not  authorized  to  request  a 
reanalysis  of  the  primary  sample  as 
provided  in  paragraph  (e)  of  this 
section. 

***** 

6.  A  new  §  40.41  is  proposed  to  be 
added,  to  read  as  follows: 

§40.41  Deffnitione. 

The  following  definitions  apply  to 
this  subpart: 


Aliquot.  A  portion  of  a  specimen  used 
for  testing. 

Blind  sample  or  Mind  performance 
test  specimen.  A  urine  specimen 
submitted  to  a  laboratory  for  quahty 
control  testing  purposes,  with  a 
fictitious  identifier,  so  that  the 
laboratory  cannot  distinguish  it  from 
employee  specimens,  and  which  is 
spiked  with  known  quantities  of 
specific  drugs  or  which  is  blank, 
containing  no  drugs. 

Canceled  test.  A  test  whidi  has  been 
declared  invalid  by  a  Medical  Review 
Officer.  A  canceled  test  is  neither  a 
positive  nor  a  negative  test.  For 
purposes  of  this  part,  a  sample  that  has 
been  rejected  for  testing  by  a  laboratory 
is  treated  the  same  as  a  canceled  test. 

Chain  of  custody.  Procedures  to 
account  for  the  integrity  of  each  urine 
specimen  by  tracking  its  handling  and 
storage  from  point  of  specimen 
collection  to  final  disposition  of  the 
specimen.  These  procedures  shall 
require  that  an  appropriate  drug  testing 
custody  form  (see  §  40.23fa))  be  used 
from  time  of  collecticm  to  receipt  by  the 
labwatory  and  that  upon  receipt  by  the 
laboratory  an  appropriate  laboratory 
chain  of  custody  form(s)  account(s)  for 
the  sample  or  sample  aliquots  within 
the  laboratory. 

Collection  container.  A  container  into 
which  the  employee  urinates  to  provide 
the  urine  sample  used  for  a  drug  test. 

Collection  site.  A  place  designated  by 
the  employer  where  individuals  present 
themselves  for  the  purpose  of  providing 
a  specimen  of  their  urine  to  be  analyzed 
for  the  presence  of  drugs. 

Collection  site  person.  A  person  who 
instructs  and  assists  individuals  at  a 
collection  site  and  who  receives  and 
makes  an  initial  examination  of  the 
urine  specimen  provided  by  those 
individuals. 

Confirmatory  test.  A  second  analytical 
procedure  to  identify  the  presence  of  a 
specific  drug  or  metabolite  that  is 
independent  of  the  initial  test  and  that 
uses  a  different  technique  and  chemical 
principle  from  that  of  the  initial  test  in 
order  to  ensure  reliability  and  accuracy. 
(Gas  chromatography/mass 
specfrometry  (GC/MS)  is  the  only 
authorized  confirmation  method  for 
cocaine,  marijuana,  opiates, 
amphetamines,  and  phencyclidine.) 

Initial  test  (also  known  as  screening 
test).  An  imutunoassay  screen  to 
eliminate  “negative”  urine  specimens 
from  further  analysis. 

Medical  Review  Officer  (MRO).  A 
licensed  physician  responsible  for 
receiving  laboratory  results  generated  by 
an  employer’s  drug  testing  program  who 
has  knowledge  of  substance  abuse 
disorders  and  has  appropriate  medical 
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training  to  interpret  and  evaluate  an 
individual’s  conHrmed  positive  test 
result  together  with  his  or  her  medical 
history  and  any  other  relevant 
biomedical  information. 

Shipping  container.  A  container 
capable  of  being  secured  with  a  tamper 
proof  seal  that  is  used  for  transfer  of  one 
or  more  urine  specimen  bottle(s)  and 
associated  documentation  from  the 
collection  site  to  the  laboratory. 

Specimen  bottle.  The  bottle  which, 
after  being  labeled  and  sealed  according 
to  the  procedures  in  this  p€urt.  is  used  to 
transmit  a  urine  sample  to  the 
laboratory. 

7.  A  new  subpart  C  is  proposed  to  be 
added  to  part  40,  to  read  as  follows; 

Subpart  C — Alcohol  Tasting 

40.51  The  breath  alcohol  technician. 

40.53  Devices  to  be  used  in  alcohol  testing. 
40.55  The  alcohol  testing  site. 

40.57  The  alcohol  testing  form. 

40.59  Preparation  for  testing. 

40.61  Administration  of  the  initial  test. 

40.63  Administration  of  the  confirmatory 
test. 

40.65  Inability  to  provide  an  adequate 
amount  of  breath. 

40.67  Invalid  tests. 

40.69  Availability  and  disclosure  of  alcohol 
testing  information  about  individual 
employees. 

40.71  Maintenance  and  disclosure  of  records 
concerning  EBTs  and  DATs. 

40.73  Definitions. 

40.77-40.79  [Reserved] 

Authority:  49  U.S.C.  102,  301,  322;  49 
U.S.C.  app.  1301nt,  app.  1434nt.,  app.  2717, 
app.  1618a. 

§  40.51  The  breath  alcohol  technician. 

(a)  The  breath  alcohol  technician 
(BAT)  shall  be  trained  to  proficiency  in 
the  operation  of  the  evidential  breath 
testing  device  (EBT)  he  or  she  is  using 
and  in  the  alcohol  testing  procedures  of 
this  part. 

(1)  Proficiency  shall  be  demonstrated 
by  successful  completion  of  a  course  of 
instruction,  which  at  a  minimum, 
provides  training  in  the  principles  of 
EBT  methodology,  operation,  and 
calibration  checks;  the  fundamentals  of 
breath  analysis  for  alcohol  content;  and 
the  procedures  required  in  this  part  for 
obtaining  a  breath  specimen,  and 
interpreting  and  recording  EBT  results. 

(2)  Courses  of  instruction  that  meet 
standards  of  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
model  course  or  a  course  approved  by 
a  state  department  of  health  or  other 
relevant  state  agency  may  be  used  to 
demonstrate  BAT  proficiency. 

(3)  The  course  of  instruction  shall 
include  documentation  that  the  BAT 
has  demonstrated  competence  in  the 
operation  of  the  specific  EBT  he/she 
will  use. 


(4)  Any  BAT  who  will  perform  an 
external  calibration  check  of  an  EBT 
shall  be  trained  to  proficiency  in 
conducting  the  ch^  on  the  particular 
model  of  EBT,  to  include  practical 
experience  and  demonstrated 
competence  in  preparing  the  breath 
alcohol  simulator  or  alcohol  standard, 
and  in  maintenance  andt:alibration  of 
the  EBT, 

(5)  The  BAT  shall  receive  additional 
training,  as  needed  to  ensure 
proficiency,  concerning  new  or 
additional  devices  or  changes  in 
technology  that  he  or  she  will  use. 

(6)  The  employer  shall  maintain 
documentation  of  the  training  and 
proficiency  test  of  each  BAT  it  uses  to 
test  employees,  as  provided  in  §  40.71. 

(b)  The  supervisor  of  an  employee 
shall  not  act  as  a  BAT  for  that  employee, 
unless  doing  so  is  not  prohibited  by 
applicable  EKDT  agency  alcohol  testing 
regulations  and  no  other  BAT  is 
available  in  a  timely  manner  to  perform 
the  test. 

§  40.53  Devices  to  be  used  in  alcohol 
testing. 

(a)  Employers  shall  use  only  EBTs 
meeting  the  requirements  of  this  section 
for  alcohol  testing  subject  to  this  part. 

(b)  EBTs  shall  have  the  capability  of 
providing,  independently  or  directly 
linked  to  a  separate  printer,  a  printed 
result  in  triplicate  (or  three  consecutive 
identical  copies)  of  each  breath  test  and 
of  the  operations  specified  in 
paragraphs  (c)  and  (d)  of  this  section. 

(c)  EBTs  shall  be  capable  of  assigning 
a  unique  and  sequential  number  to  each 
completed  test,  with  the  number- 
capable  of  being  read  by  the  BAT  and 
the  employee  before  each  test  and  being 
printed  out  on  each  copy  of  the  result. 

(d)  EBTs  shall  be  able  to  distinguish 
alcohol  from  acetone  at  the  0.02  alcohol 
concentration  level. 

(e)  EBTs  shall  be  capable  of  the 
following  operations  prior  to  and 
following  each  collection  of  breath: 

(1)  Testing  an  air  blank. 

(2)  Performing  an  external  calibration 
check. 

(f)  In  order  to  be  used  in  alcohol 
testing  subject  to  this  part,  an  EBT  shall 
have  a  quality  assurance  plan  (QAP) 
developed  by  the  manufacturer. 

(1)  Tne  plan  shall  designate  the 
method  or  methods  to  be  used  to 
perform  external  calibration  checks  of 
the  device. 

(2)  The  plan  shall  specify  the 
minimum  intervals  for  performing 
external  calibration  checks  of  the 
device.  Intervals  shall  be  specified  for 
different  frequencies  of  use, 
environmental  conditions  (e.g., 
temperature,  altitude,  humidity),  and 


contexts  of  operation  (e.g.,  stationary  or 
mobile  use). 

(3)  The  plan  shall  specify  the 
tolerances  on  an  external  calibration 
check  within  which  the  EBT  is  regarded 
to  be  in  proper  calibration. 

(4)  The  plan  shall  specify  inspection, 
maintenance,  and  calibration 
requirements  and  intervals  for  the 
device. 

(5)  For  a  plan  to  be  regarded  as  valid 
for  purposes  of  this  paragraph,  the 
manufacturer  shall  have  submitted  the 
plan  to  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  for 
review  by  NHTSA  and  have  received 
NHTSA  approval  of  the  plan. 

(g)  The  employer  shall  comply  with 
the  NHTSA-approved  quality  assurance 
plan  for  each  EBT  it  uses  for  alcohol 
testing  subject  to  this  part. 

(1)  The  employer  shall  ensure  that 
external  calibration  checks  of  each  EBT 
are  performed  as  provided  in  the 
manufacturer’s  plan. 

(2)  The  employer  shall  take  an  EBT 
out  of  service  if  any  external  calibration 
check  results  in  a  reading  outside  the 
tolerances  for  the  EBT  set  forth  in 
manufacturer’s  plan.  The  EBT  shall  not 
again  be  used  for  alcohol  testing  under 
this  part  until  it  has  been  serviced  and 
has  had  an  external  calibration  check 
resulting  in  a  reading  within  the 
tolerances  for  the  EBT, 

(3)  The  employer  shall  ensure  that 
inspection,  maintenance,  and 
calibration  of  each  EBT  are  performed 
by  the  manufacturer  or  a  maintenance 
representative  certified  by  the  device’s 
manufacturer  or  a  state  health  agency  or 
other  appropriate  state  agency.  The 
employer  shall  also  ensure  that  each 
BAT  or  other  individual  who  performs 
an  external  calibration  check  of  an  EBT 
used  for  alcohol  testing  subject  to  this 
part  has  demonstrated  proficiency  in 
conducting  such  a  check  of  the  model 
of  EBT  in  question. 

(4)  The  employer  shall  maintain 
records  of  the  external  calibration 
checks  of  EBTs  as  provided  in  §  40.71. 

(h)  When  the  employer  is  not  using 
the  EBT  at  an  alcohol  testing  site,  the 
employer  shall  store  the  EBT  in  a  secure 
space. 

§  40.55  The  alcohol  testing  site. 

(a)  Each  employer  shall  use  an  alcohol 
testing  site  that  affords  visual  and  aural 
privacy  to  the  individual  being  tested. 
All  necessary  equipment,  personnel, 
and  materials  for  breath  testing  shall  be 
provided  at  each  site. 

(b)  An  employer  may  use  a  mobile 
collection  facility  (e.g.,  a  van  equipped 
for  alcohol  testing)  as  an  alcohol  testing 
site. 
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(c)  The  alcohol  testing  site  shall  be 
secured,  and  no  unauthorized  persons 
shall  be  permitted  access  to  the  alcohol 
testing  site,  at  any  time  when  testing  is 
occurring  or  when  the  EBT  remains 
unsecur^  within  the  alcohol  testing 
site. 

(d)  In  unusual  circumstances  (e.g., 
when  it  is  essential  to  conduct  a  test 
outdoors  at  the  scene  of  an  accident),  a 
test  may  be  conducted  at  a  place  other 
than  an  alcohol  testing  site.  In  such  a 
case,  the  employer  or  BAT  shall  provide 
visual  and  aural  privacy  to  the 
employee  to  the  greatest  extent 
practicable. 

(e)  The  B.AT  shall  supervise  only  one 
employee’s  use  of  the  EBT  at  a  time.  The 
BAT  shall  not  leave  the  alcoh<^  testing 
site  while  the  preparations  for  testing 
and  testing  of  a  given  employee  (as  set 
forth  in  §§  40.59  through  40.63)  are  in 
progress. 

S  40.57  The  alcohol  tooting  form. 

(a)  Each  employer  shall  use  the 
collection  form  prescribed  under  this 
part  or  a  form  generated  by  the  EBT  that 
provides  all  the  information  contained 
on  the  femn.  Employers  may  not  modify 
or  revise  these  forms. 

(b)  The  form  shall  provide  triplicate 
copies:  one  for  the  employee  being 
tested,  one  for  the  BA'T,  and  one  for  the 
employer. 

§  40.59  Preparation  for  testing. 

(a)  When  the  employee  enters  the 
alcohol  testing  site,  the  BAT  will  require 
him  or  her  to  provide  positive 
identification  (e.g.,  through  use  of  a 
photo  I.D.  card  or  identification  by  an 
employer  representative).  On  request  by 
the  employee,  the  BAT  shall  provide 
positive  identification  to  the  employee. 

(b)  The  BAT  shall  explain  the  testing 
procedure  to  the  employee. 

(c)  The  employee  and  BAT  shall 
complete  and  date  the  alcohol  testing 
form.  Both  the  BAT  and  the  employee 
shall  sign  the  form,  signifying  that  the 
employee  is  present  and  is  providing 
breath  and  noting  the  number  of  the  test 
that  is  about  to  be  taken. 

(d)  Refusal  by  an  employee  to 
complete  and  sign  the  alcohol  testing 
form,  to  provide  breeth,  to  provide  an 
adequate  amount  of  breath,  or  otherwise 
to  cooperate  with  the  collection  process 
in  a  way  that  prevents  the  completion 
of  the  test,  shall  be  noted  by  the  BAT 

in  the  remarks  section  of  the  form.  The 
collection  process  shall  be  terminated 
and  the  BAT  shall  immediately  notify 
the  employer  of  the  termination. 

(e)  If  an  initial  or  conhrmation  test 
cannot  be  completed,  or  if  an  event 
occurs  that  wouM  invalidate  the  test, 
the  BAT  shall,  if  practicable,  begin  a 


new  initial  or  confirmation  test,  as 
applicable,  using  a  new  alcohol  testing 
form  with  a  new  sequential  test  Dumber, 

f40.C1  AdmMetration  of  ttw  initial  test 

(a)  Before  the  initial  test  is 
administered  for  each  employee,  the 
BAT  shall  ensure  that  the  EBT  registers 
0.00  on  an  air  blank.  If  the  EBT  reading 
is  greater  than  O.TK),  the  BAT  shall 
conduct  one  more  air  blank.  If  the  EBT 
does  not  register  0.00  on  that  attempt, 
testing  shall  not  proceed  using  that 
instrument.  However,  testing  of  the 
employee  may  continue  using  another 
EBT. 

(b)  An  individually-sealed 
mouthpHece  shall  be  opened  in  view  of 
the  employee  and  BAT  and  attached  to 
the  EBT  in  accordance  with  the 
manufacturer’s  instructions. 

(c)  The  BAT  shall  instruct  the 
employee  to  blow  forcefully  into  the 
mouthpiece  for  at  least  6  seconds  or 
until  the  EBT  indicates  that  an  adequate 
amount  of  breath  has  been  obtained. 

(d)  After  the  initial  test  is 
administered  for  each  employee,  the 
BAT  shall  run  an  air  blank,  after 
allowing  adequate  time  for  the  EBT  to 
clear  any  residual  alcohol  remaining 
from  the  test  If  the  EBT  reading  is 
greater  than  0.00,  the  BAT  shall  conduct 
one  more  air  blank.  The  employee’s  test 
is  valid  only  if  this  check  results  in  a 
0.00  reading. 

(e)  Any  EBT  taken  out  of  service 
because  of  failure  to  perform  air  blanks 
accurately  shall  not  ^  used  for  testing 
until  a  check  of  external  calibration  is 
conducted  and  the  EBT  found  to  be 
within  tolerance  limits. 

(f)  If  the  result  of  the  initial  test  is  an 
alcohol  concentration  of  less  than  0.02, 
no  further  testing  is  authorized.  'The 
BAT  shall  transmit  the  result  to  the 
employer  in  a  conhdential  manner,  and 
the  employer  shall  receive  and  store  the 
information  so  as  to  ensure  that 
conHdentiality  is  maintained  as 
required  by  §  40.69. 

(g)  If  the  result  of  the  initial  test  is  an 
alcohol  concentration  of  0.02  or  greater, 
a  confirmatory  test  shall  be  performed 
as  provided  in  §  40.63. 

(h)  If  the  EBT  does  not  print  the 
results  directly  onto  the  form,,  the  BAT 
shall  affix  the  test  result  printout  to  the 
alcohol  test  form  in  the  designated 
space,  using  a  method  that  will  provide 
clear  evidence  of  removal  (e.g.,  tamper- 
evident  tape).  The  BAT  shall  sign  and 
date  the  printed  result,  certifying  that 
the  proper  procedures  were  followed, 
The  employee  shall  sign  the  {Minted 
result,  certifying  that  he  or  she  took  the 
test  with  the  sequential  test  number 
recorded  on  the  printed  result  that 
matches  the  number  on  the  EBT.  If  the 


employee  declines  to  sign  the  printed 
result,  it  shell  not  be  consider^  a 
refusal  to  be  tested.  In  this  event,  the 
BAT  shall  note  the  refusal  to  si^  in  the 
"Remarks”  section  of  the  form. 

(i)  In  the  event  the  result  displayed  on 
the  EBT  does  not  match  the  print^ 
result,  the  BAT  shall  note  the  disparity 
in  the  remarks  section.  Both  the 
employee  and  the  BAT  shall  initial  or 
sign  the  notation.  In  accordance  with 
§  40.67.  the  test  is  invalid  and  the 
employer  and  employee  shall  be  so 
advised. 

§  40.63  Administration  of  the  confirmatory 
test 

(a)  The  BAT  shall  instruct  the 
employee  not  to  eat,  drink,  put  any 
object  or  substance  in  his  or  her  month, 
and,  to  the  extent  possible,  not  beldi 
during  a  waiting  period  before  the 
conhrmatory  test.  This  time  period 
begins  with  the  completicm  of  the  initial 
test,  and  shall  not  be  less  than  15 
minutes  nor  more  than  20  minutes  long. 
The  BAT  shall  explain  to  the  employee 
the  reason  for  this  requirement  (i-e.,  to 
prevent  any  accumulation  of  mouth 
alcohol  from  leading  to  an  artificially 
high  reading)  and  the  fact  that  it  is  fm 
the  employee’s  benefit.  The  BAT  shall 
also  explain  that  the  test  will  be 
conducted  at  the  end  of  the  waiting 
period,  even  if  the  employee  has 
disregarded  the  instruction.  If  the  BAT 
becomes  aware  that  the  employee  has 
not  complied  with  this  instruction,  the 
BAT  shall  so  note  in  the  “Remarks" 
section  of  the  form. 

(b)  The  BAT  shall  provide  to  the 
employee,  and  instruct  the  employee  to 
read  during  the  waiting  period,  a  notice 
that  should  the  confirmatory  test  result 
be  an  alcohol  concentration  of  0.04  or 
greater,  the  employee  should  not  drive 
a  motor  vehicle  or  perform  any  safety- 
sensitive  function.  The  employee  shall 
initial  the  testing  form  In  the  space 
provided  to  indicate  that  this  notice  has 
been  provided.  If  the  employee  declines 
to  initial  the  form  for  this  purpose,  the 
BAT  shall  note  the  provision  of  the 
notice  and  the  employee’s  refusal  to 
initial  in  the  "Remarks”  section  of  the 
form. 

(c)  The  procedures  of  §40.61  (a),  (c), 

(d),  (e)  and  (i)  shall  be  followed.  A  new 
mouthpiece  shall  be  used  for  the 
confirmation  test. 

(d)  In  the  event  that  the  initial  and 
confirmatory  test  results  are  not 
identical,  the  lower  of  the  two  results  is 
deemed  to  be  the  final  result  upon 
which  any  action  under  operating 
administration  rules  shall  bebas^. 

(e)  If  the  EBT  does  not  print  the 
results  directly  emto  the  form,  the  BAT 
shall  affix  the  test  result  printout  to  the 
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alcohol  test  fonn  in  the  designated 
space,  using  a  method  that  will  provide 
clear  evidence  of  removal  (e.g.,  tamper- 
evident  tape).  The  BAT  sh^l  sign  and 
date  the  printed  result,  certifying  that 
the  proper  procedures  were  followed. 

The  employee  shall  sign  the  printed 
result,  certifying  that  he  or  she  took  the 
test  with  the  sequential  test  number 
recorded  on  the  printed  result  that 
matches  the  number  on  the  EBT.  If  the 
employee  declines  to  sign  the  printed 
result,  it  shall  not  be  considered  a 
refusal  to  be  tested.  In  this  event,  the 
BAT  shall  note  the  refusal  to  sign  in  the 
"Remarks”  section  of  the  form. 

(f)  The  BAT  shall  transmit  all  results 
to  the  employer  in  a  confidential 
manner. 

(1)  Each  employer  shall  designate  an 
employer  representative  for  the  purpose 
of  receiving  and  handling  alcohol 
testing  results  in  a  confidential  manner. 
All  communications  by  BATs  to  the 
employer  concerning  the  alcohol  testing 
results  of  employees  shall  be  to  the 
designated  employer  representative. 

(2)  Such  transmission  may  he  in 
writing,  in  person  or  by  telephone  or 
electronic  means,  but  die  BAT  shall 
ensure  immediate  transmission  to  the 
employer  of  results  that  require  the 
employer  to  prevent  the  employee  from 
performing  a  safety-sensitive  function. 

(3)  If  the  initial  transmission  is  not  in 
writing  (e.g.,  by  telephone),  the 
employer  shall  establish  a  mechanism  to 
verify  the  identity  of  the  BAT  providing 
the  information. 

(4)  If  the  initial  transmission  is  not  in 
writing,  the  BAT  shall  follow  the  initial 
transmission  by  providing  to  the 
employer  the  employer’s  copy  of  the 
alcohol  testing  form.  The  employer  shall 
store  the  information  so  as  to  ensure 
that  confidentiality  is  maintained  as 
required  by  §  40.69  of  this  part. 

$40.65  Inability  to  provide  an  adequate 
amount  of  breath. 

(a)  This  section  sets  forth  procedures 
to  be  followed  in  any  case  in  which  an 
employee  is  unable,  or  alleges  that  he  or 
she  is  unable,  to  provide  an  amount  of 
breath  sufficient  to  permit  a  valid  breath 
test  because  of  a  medical  condition. 

(b)  The  BAT  shall  again  instruct  the 
employee  to  attempt  to  provide  an 
adequate  amount  of  breath.  If  the 
employee  refuses  to  make  the  attempt, 
the  BAT  shall  immediately  inform  the 
employer. 

(c)  If  the  employee  attempts  and  fails 
to  provide  an  adequate  amount  of 
breath,  the  BAT  shall  so  note  in  the 
"Remarks”  section  of  the  alcohol  testing 
form  and  immediately  inform  the 
employer. 


(d)  The  employer  shall  direct  the 
employee  to  obtain,  as  soon  as  practical 
after  the  attempted  provision  of  breath, 
an  evaluation  from  a  licensed  physician 
who  is  acceptable  to  the  employer 
concerning  the  employee’s  medical 
ability  to  provide  an  adequate  amount  of 
breath.  The  employee  sh^l  make 
available  to  the  physician  all  relevant 
medical  history  and  records. 

(e)  If  the  physician  determines,  in  his 
or  her  reasonable  medical  )udgment, 
that  a  medical  condition  has,  or  with  a 
high  degree  of  probability,  could  have, 
precluded  the  employee  from  providing 
an  adequate  amount  of  breath,  the 
employee’s  failure  to  provide  an 
adequate  amount  of  breath  shall  not  be 
deemed  a  refusal  to  take  a  test.  The 
physician  shall  provide  to  the  employer 
a  written  statement  of  the  basis  for  his 
or  her  conclusion. 

(f)  If  the  licensed  physician,  in  his  or 
her  reasonable  medical  judgment,  is 
unable  to  make  the  determination  set 
forth  in  paragraph  (e)  of  this  section,  the 
employee’s  failure  to  provide  an 
adequate  amount  of  breath  shall  be 
regarded  as  a  refusal  to  take  a  test.  The 
licensed  physician  shall  provide  a 
written  statement  of  the  basis  for  his  or 
her  conclusion  to  the  employer. 

§  40.67  Invalid  taste. 

An  alcohol  test  shall  be  invalid  under 
the  following  circumstances: 

(a)  The  next  external  calibration  check 
of  the  EBT  produces  a  result  that  differs 
by  more  than  the  tolerance  stated  in  the 
manufacturer’s  QAP  from  the  known 
value  of  the  test  standard.  In  this  event, 
every  test  performed  on  the  device  since 
the  last  valid  external  calibration  check 
shall  be  invalidated; 

(b)  A  device  other  than  an  EBT  as 
described  in  $  40.53  is  used  for  the  test; 

(c)  The  BAT  does  not  observe  the 
minimum  15  minute  waiting  period 
prior  to  the  confirmatory  test,  as 
provided  in  §  40.61  (a); 

(d)  The  BAT  does  not  perform  an  air 
blank  of  the  EBT  before  and  after  an 
initial  or  confirmatory  test,  or  an  air 
blank  does  not  result  in  a  reading  of 
0.00  prior  to  or  after  the  administration 
of  the  test,  as  provided  in  §§  40.63  and 
40.65; 

(e)  The  BAT  does  not  sign  the  form  as 
required  by  §§  40.61  and  40.63; 

(f)  The  employee  has  failed  to  sign  the 
form  following  &e  printing  on  or 
attachment  to  the  form  of  &e  test  result, 
and  the  BAT  has  failed  to  note  this 
event  on  the  remarks  section  of  the 
form. 

(g)  The  EBT  fails  to  print  the  result; 

(h)  The  sequential  test  number  on  the 
EBT  is  not  the  same  as  the  sequential 
test  number  on  the  printed  result;  or 


(i)  The  alcohol  concentration 
displayed  on  the  EBT  is  inconsistent 
with  the  alcohol  concentration  printed 
on  the  result. 

$40.69  Availability  and  dtedoeure  of 
alcohol  tasting  Information  about  individual 
amployaaa. 

(a)  Except  as  provided  in  this  section, 
employers  shall  release  information  or 
copies  of  records  regarding  an 
employee’s  alcohol  test  results  to  a  third 
party  only  as  directed  by  specific, 
written  instruction  of  the  employee 
authorizing  the  release  of  the 
information  or  records  to  an  identified 
person. 

(b)  Employers  shall  maintain  records 
in  a  secure  manner,  so  that  disclosure  of 
information  to  unauthorized  persons 
does  not  occur. 

(c)  Employers  may  disclose 
information  related  to  an  alcohol  test  of 
an  individual  to  the  individual,  the 
decisionmaker  in  a  lawsuit,  grievance, 
or  other  proceeding  initiated  by  or  on 
behalf  of  the  individual,  or  bv  a  DOT 
agency  against  the  individual,  and 
arising  from  a  positive  alcohol  test 
(including  but  not  limited  to  a  worker’s 
compensation,  unemployment 
compensation,  equitwle  relief  or 
monetary  damages,  or  other  proceeding 
relating  to  a  benefit  sought  by  the 
employee). 

(d)  On  request  of  the  National 
Transportation  Safety  Board  (NTSB), 
employers  shall  disclose  to  the  NTSB 
information  about  any  post-accident  test 
of  an  emplo^  that  was  performed 
following  the  accident  under  NTSB 
investigation. 

(e)  Employers  shall  make  available 
copies  of  all  results  of  employer  alcohol 
testing  programs,  and  any  other  records 
pertaining  to  alcohol  testing  programs, 
when  requested  by  DOT  or  any  DOT 
agency  with  regulatory  authority  over 
the  employer  or  any  of  its  employees. 

(0  A  covered  employee  shall,  upon 
written  request,  be  entitled  to  be 
provided  any  records  relating  to  his  or 
her  test.  The  employer  shall  promptly 
provide  the  records  requested  by  the 
employee.  Assignment  of  costs  for  such 
records  shall  be  made  in  accordance 
with  employer/employee  agreements. 
Access  to  such  records  shall  not  be 
contingent  on  the  employee  obtaining  or 
paying  for  records  in  addition  to  those 
specifically  requested. 

$  40.71  Maintenance  and  disclosure  of 
records  concerning  EBTs  and  BATs. 

(a)  Each  employer  shall  maintain  the 
following  records  for  five  years: 

(1)  Records  of  the  inspection, 
maintenance,  and  calibration  of  each 
EBT  used  in  employee  testing; 
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(2)  Documentation  of  the  employer's 
compliance  with  the  quality  assiuance 
plan  of  the  manufacturer  of  each  EBT  it 
uses  for  alcohol  testing  under  this  part, 
including  records  of  the  results  of 
external  calibration  checks; 

(3)  Records  of  the  training  and 
proficiency  testing  of  each  BAT  used  in 
enmloyee  testing. 

(b)  Records  required  to  be  maintained 
by  this  section  shall  be  disclosed  as 
follows: 

(1)  Employers  shall  make  available 
copies  of  all  such  records,  upon  request, 
to  DOT  or  any  DOT  agency  with 
regulatory  authority  over  [he  employer 
or  employee. 

(2)  Employers  shall  make  available, 
on  the  request  of  any  covered  employee 
who  has  been  tested,  any  such  record 
that  relates  to  a  test  which  the  employee 
has  taken.  The  employer  shall  promptly 
provide  the  records  requested  by  the 
employee.  Assignment  of  costs  for  such 
records  shall  be  made  in  accordance 
with  employer/employee  agreements. 
Access  to  such  records  shall  not  be 
contingent  on  the  employee  obtaining  or 
paying  for  records  in  addition  to  those 
specihcally  requested. 

(3)  Employers  shall  make  available  to 
the  NTSB,  on  request,  any  such  record 
that  directly  pertains  to  a  post-accident 
test  of  an  employee  that  was  performed 
following  an  accident  under  NTSB 
investigation. 

(4)  Employers  may  disclose  records 
covered  by  this  section  to  the 
individual,  the  decisionmaker  in  a 
lawsuit,  grievance,  or  other  proceeding 
initiated  by  or  on  behalf  of  the 
individual,  or  by  a  DOT  agency  against 
the  individual,  and  arising  horn  a 
positive  alcohol  test  (including  but  not 
limited  to  a  worker’s  compensation, 
unemployment  compensation,  equitable 
relief  or  monetary  damages,  or  other 
proceeding  relating  to  a  benefit  sought 
by  the  employee). 

§40.73  Definition*. 

The  following  definitions  apply  to 
this  subpart: 

Air  blank.  A  reading  by  an  EBT  of 
ambient  air  containing  no  alcohol. 

Alcohol.  Ethyl  alcohol  (ethanol). 
References  to  the  use  of  alcohol  include 
use  of  any  beverage,  mixture,  or 
preparation  containing  ethyl  alcohol 
(including  any  medication). 

Alcohol  concentration.  The  alcohol  in 
a  volume  of  breath  expressed  in  terms 
of  grams  of  alcohol  per  210  liters  of 
breath  as  indicated  by  an  evidential 
breath  test  under  this  part.  When  the 
indicated  alcohol  concentration  of  a 
covered  employee  on  an  initial  alcohol 
test  is  din^nent  from  an  indicated 
alcohol  concentration  on  a  confirmatory 


test,  the  employee  shall  be  considered  to 
have  the  lower  indicated  concentration. 

Alcohol  testing  site.  The  location 
designated  by  the  employer  at  which 
employees  are  required  to  provide 
breath. 

Breath  Alcohol  Technician  (BAT).  An 
individual  who  instructs  and  assists 
individuals  in  the  testing  process  and 
operates  the  evidential  breath  testing 
device. 

Confirmatory  test.  An  analysis  of  a 
second,  separate  amount  of  breath  on  an 
evidential  breath  testing  device. 

Evidential  breath  testing  device  (EBT). 
A  breath  testing  device  approved  by  the 
National  Highway  Traffrc  Safety 
Administration  (NHTSA)  for  the 
evidential  testing  of  breath  and  placed 
on  NHTSA 's  “conforming  products  list 
of  evidential  breath  measiirement 
devices." 

Initial  test.  The  first  analysis  of  an 
amount  of  breath  on  an  evidential 
breath  testing  device. 

Invalid  test.  A  test  which  has  been 
declared  invalid.  It  is  neither  a  positive 
nor  a  negative  test. 

§§40.73^.79  [Reawved] 

8  and  9.  A  new  subpart  D  is  proposed 
to  be  added  to  part  40  to  read  as  follows: 

Subpart  D— Management  Information 
System 

S«c. 

40.81  Reporting  drug  testing  information  to 
the  Department  of  Transportation 
40.83  Reporting  alcohol  testing  information 
to  the  Department  of  Transportation 

Subpart  D — Management  Information 
System 

§40.81  Reporting  drug  testing  information 
to  the  Department  of  Transportation. 

(a)  Employers  shall  maintain  the  drug 
testing  program  data  identified  in  this 
section  as  specified  in  the  appropriate 
DOT  Agency  drug  testing  rule.  This  data 
shall  be  submitted  to  each  DOT  Agency 
which  regulates  the  employer  as 
stipulated  in  the  DOT  Agency  rule.  DOT 
Agencies  may  require  additional  data 
necessary  to  evaluate  the  efiectiveness 
of  the  drug  testing  rules.  Any  additional 
requirements  are  specified  in  the  DOT 
Agency  rules  which  regulate  the 
employer.  Data  shall  normally  be 
compiled  for  the  calendar  year  (starting 
January  1, 1993).  If  the  rule  is  effective 
after  January  1, 1993,  reports  for  the  first 
year  should  begin  as  of  the  rule’s 
effective  date.  Annual  reports  shall  be 
submitted  no  later  than  February  IS  of 
the  year  following  the  year  to  which  the 
data  pertain. 

(b)  Each  employer’s  report  shall 
include  each  of  the  following  data 
elements: 


(1)  Number  of  covered  employees  by 
employee  category. 

(2)  Number  of  covered  employees 
subject  to  testing  under  the  anti-drug 
rules  of  more  than  one  DOT  Agency, 
identified  by  each  agency. 

(3)  Niunber  of  specimens  collected  by 
type  of  test  (i.e.,  pre-employment, 
periodic,  random,  etc.)  and  employee 


category. 

(4)  Number  of  positives  verified  by  a 
Medical  Review  Officer  (MRO)  by  type 
of  test,  type  of  drug  and  employee 


category. 

(5)  Number  of  negatives  verified  by  a 
MRO  by  type  of  test,  and  employer 


category. 

(elNui 


denied  a 


position  as  a  covered  employee 
following  a  verified  drue  test. 

(7)  Number  of  covered  employees 
verified  positive  by  a  MRO  who  were 
returned  to  duty  in  covered  positions 
during  the  reporting  period. 

(8)  Number  of  employees  with  tests 
verified  positive  by  a  MRO  for  multiple 
drugs. 

(^  Number  of  covered  employees 
who  refused  to  submit  to  a  drug  test 
required  under  this  rule,  and  the  action 
taken  in  response  to  the  refusal(s). 

(10)  Number  of  covered  employees 
and  supervisors  who  have  received 
required  training  during  the  reporting 
period. 

(c)  The  data  shall  be  submitted  on  the 


form  specified  in  Appendix  B  to  this 
part  or  as  amended  by  a  DOT  Agency 
rule.  If  the  governing  DOT  Agency  rule  \ 
requires  additional  information  or  j 
m^ifications  authorized  by  this  rule, 
appropriate  modifications  to  the  form  | 
will  appear  in  the  DOT  Agency  rule.  j 
Modification  could  include  authorized  j 
additions  and  deletions. 

§  40.83  Reporting  alcohol  testing 
Information  to  the  Department  of 
Transportation. 

(a)  Each  employer  shall  submit  to 
each  DOT  agency  to  whose  alcohol 
testing  rules  it  is  subject  an  annual 
report  covering  the  calendar  year, 
summarizing  ^e  results  of  its  alcohol 
misuse  prevention  program. 

(b)  Each  employer  that  is  subject  to 
more  than  one  DOT  agency  alcohol  rule 
shall  identify  each  employee  covered  by 
the  regulations  of  more  than  one  DOT 
agency.  The  identification  will  be  by  the 
total  number  and  category  of  covered 
function.  Prior  to  conducting  any 
alcohol  test  on  a  covered  employee 
subject  to  the  rules  of  more  than  one 
DOT  agency,  the  employer  shall 
determine  which  E)OT  agency  rule  or 
rules  authorizes  or  requires  the  test.  The 
test  result  information  shall  be  directed 


to  the  appropriate  DOT  agency  or 
agencies. 
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(c)  Each  employer  shall  ensure  the 
accuracy  and  timeliness  of  each  report 
submitted  by  the  employer  or  a 
consortium  or  other  agent. 

(d)  Each  employer  shall  subipit  the 
required  annual  report(s)  no  later  than 
February  15  of  each  year.  The  report 
shall  be  submitted  on  the  form  specified 
by  the  DOT  agency.  Each  report  shall 
contain: 

(1)  Number  of  covered  employees  by 
employee  category. 

(2)  Number  of  covered  employees 
subject  to  testing  under  the  alcohol 
misuse  rule  of  another  DOT  agency, 
identiHed  by  each  agency. 

(3) (i)  Number  of  initial  tests  by  type 
of  test  and  employee  category. 

(ii)  Number  of  confirmatory  tests,  by 
type  of  test  and  employee  category. 

(4)  Number  of  confirmatory  alcohol 
tests  indicating  an  alcohol  concentration 


of  .04  or  greater,  by  type  of  test  and 
employee  category.  . 

(5)  Number  of  confirmatory  alcohol 
tests  indicating  an  alcohol  concentration 
of  .02  or  greater  but  less  than  .04. 

(6)  Number  of  persons  denied  a 
position  as  a  covered  employee 
following  a  preemployment/pre-duty 
alcohol  test  indicating  an  alcohol 
concentration  of  .04  or  greater. 

(7)  Number  of  covered  employees 
with  a  confirmatory  alcohol  test 
indicating  an  alcohol  concentration  of 
.04  or  greater  who  were  returned  to  duty 
in  covered  positions  (having  complied 
with  the  recommendations  of  a 
substance  abuse  professional  as 
described  in  DOT  agency  regulations). 

(8)  Number  of  covered  employees 
who  were  administered  alcohol  and 
drug  tests  at  the  same  time,  with  both 
a  positive  and  drug  test  result  and  an 


alcohol  test  result  indicating  an  alcohol 
concentration  of  .04  or  greater. 

(9)  Number  of  covered  employees 
who  were  found  to  have  violated  other 
provisions  of  DOT  agency  regulations, 
and  the  action  taken  in  response  to  the 
violation. 

(10)  Number  of  covered  employees 
who  refused  to  submit  to  an  alcohol  test 
required  under  this  part,  and  the  actions 
taken  in  response  to  the  refusal. 

(11)  Number  of  supervisors  who  have 
received  training  during  the  reporting 
period  in  determining  the  existence  of 
reasonable  suspicion  of  alcohol  misuse. 

10.  A  new  appendix  B  is  proposed  to 
be  added  to  part  40,  to  read  as  follows: 

BILUNQ  CODE  4«10-«Mi 
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APPENDIX  B  -  DRUG  AND  ALCOHOL  TESTING  MIS  DATA  COLLECTION  FORM 


GENERAL  INSTRUCTIONS 

This  reporting  form  includes  three  parts.  Collectively,  these  parts  address  the  data  elements 
required  in  the  U.S.  Department  of  Transportation  (DOT)  drug  and  alcohol  testing  regulations. 
Each  part  of  the  form  is  preceded  by  instructions  which  outline  and  explain  the  information 
requested  and  indicate  the  probable  sources  for  this  information.  The  three  parts  of  the  form  are; 


Reporting 

Instructions 

Form 

Section 

Pages 

Pages 

1. 

ORGANIZATIONAL  INFORMATION 

i-ii 

1-2 

II. 

DRUG  TESTING  INFORMATION 

iii-vii 

-  3-9 

III. 

ALCOHOL  TESTING  INFORMATION 

viii-xii 

10-14 

I.  ORGANIZATIONAL  INFORMATION 

INSTRUCTIONS 

This  part  of  the  reporting  form  includes  two  sections.  These  sections,  the  page  number  for  the 
instructions,  and  the  page  location  on  the  reporting  form  are: 

Reporting 


Instructions  Form 

Section  Page  Page 

A.  TRANSPORTATION  EMPLOYER  INFORMATION  i  1 

B.  COVERED  EMPLOYEES  ii  2 


Page  1  TRANSPORTATION  EMPLOYER  INFORMATION  (Section  A)  requires  the  company 
name  for  which  the  report  Is  done  and  a  current  address.  Below  this,  a  signature 
and  date  are  required  certifying  the  correctness  and  completeness  of  the  form. 


I 
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Page  2  COVERED  EMPLOYEES  (Section  B)  requires  a  count  for  each  employee  category 
that  must  be  tested  under  DOT  regulations.  Each  operating  administration  will 
specify  the  categories  to  be  used  for  reports  submitted  to  it.  The  most  likely 
source  for  this  information  is  the  employer’s  personnel  department.  These  counts 
should  be  based  on  the  company  records  for  the  reported  year.  The  TOTAL  is 
a  count  of  all  covered  employees  for  all  categories  combined,  i.e.,  the  sum  of  the 
columns. 

Additional  information  must  be  completed  if  your  company  employs  personnel 
who  perform  duties  covered  by  the  drug  and  alcohol  rules  of  more  than  one  DOT 
operating  administration.  NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN 
ONE  DOT  OPERATING  ADMINISTRATION,  requires  that  you  identify  the  number 
of  employees  in  each  employee  category  under  the  appropriate  additional 
operating  administration(st 
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For  Office  Use  Only 

DOT  DRUG  AND  ALCOHOL  TESTING  MIS  DATA  COLLECTION  FORM 

YEAR  COVERED  BY  THIS  REPORT;  1 9 _ 

A.  TRANSPORTATION  EMPLOYER  INFORMATION 

Company _ 

Address  _ 


I,  the  undersigned,  certify  the  attached  United  States  Department  of 
Transportation  Drug  and  Alcohol  Testing  Management  Information  System  Data 
Collection  Form  is,  to  the  best  of  my  knowledge  and  belief,  a  true,  correct,  and 
complete  form  for  the  period  stated. 


Signature 


Title 


Date  of  Signature 


Title  18,  U.S.C.  Section  1001,  ms^es  it  a  criminal  offense  subject  to  a  maximum  fine  of 
$10,000,  or  imprisonment  for  not  more  than  5  years,  or  both,  to  knowingly  and  willfully  make 
or  cause  to  be  made  any  false  or  fraudulent  statements  or  representations  in  any  matter 
within  the  jurisdiction  of  any  agency  of  the  United  States. 
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B.  COVERED  EMPLOYEES 


COVERED  EMPLOYEES 

EMPLOYEE 

CATEGORY 

NUMBER  OF 
COVERED 
EMPLOYEES 

NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN 
ONE  DOT  OPERATING  ADMINISTRATION 

FAA 

FHWA 

FRA 

FTA 

RSPA 

USCG 

' 

TOTAL 
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II.  DRUG  TESTING  INFORMATION 


INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  drug  testing  information 
in  the  U.S.  Department  of  Transportation  (DOT)  Drug  arKi  Alcohol  Testing'  Management 
Information  System  Data  Collection  Form.  These  instructions  outline  and  explain  the  information  ' 
requested  and  indicate  probable  sources  for  this  information.  A  sample  testing  results  table  with 
a  narrative  explanation  is  provided  on  pages  iv-vi  as  an  example  to  facilitate  the  process  of 
completing  the  form  correctly. 

This  part  of  the  reporting  form  includes  four  sections.  These  sections  address  the  data  elements 
required  in  the  regulations.  These  sections,  the  page  number  for  the  instructions,  and  the  page 
location  on  the  reporting  form  are: 


Section 

Instructions 

Pace 

Reporting 

Form 

Page 

A. 

JOB  APPLICANT  TESTING  INFORMATION 

iv 

4 

B. 

EMPLOYEE  TESTING 

vi 

5-7 

C. 

OTHER  TESTING/PROGRAM  INFORMATION 

vi 

8 

D. 

TRAINING/EDUCATION 

vii 

9 

Sections  A  and  B  are  used  to  sunimarize  the  drug  testing  results  for  covered  employees.  There  are  six  tables 
to  be  completed  (one  in  Section  A  and  five  in  Section  B).  The  first  table  (Section  A)  is  where  you  enter  the 
data  on  pre-employment  testing  The  five  tables  in  Section  B  are  for  entering  drug  testing  data  on  periodic, 
random,  post-accident,  reasonable  cause,  and  return  to  duty  testing,  respectively.  Items  necessary  to 
complete  these  tables  include: 

1)  the  number  of  specimens  collected  in  each  employee  category, 

2)  the  number  of  specimens  tested  which  were  verified  negative  and  verified  positive  for  any 
drug(s);  and 

3)  individual  counts  of  those  specimens  which  were  verified  positive  for  each  of  the  five  drugs. 

Do  n^  include  results  of  quality  control  (QC)  samples  submitted  to  the  testing  laboratory  In  any  of  the  tables 

A  sample  table  with  detailed  instructions  is  provided  for  Section  A.  JOB  APPLICANT  TESTING  INFORMATION 
The  format  and  explanations  used  for  the  sample  table  apply  to  all  six  of  the  tables  in  Sections  A  and  B. 

Information  on  actions  taken  with  those  persons  testing  positive  is  required  at  the  end  of  both  Sections  A  and 
B.  Specific  instructions  for  providing  this  latter  information  are  given  after  the  instructions  for  completing  the 
tables  in  Sections  A  and  B. 
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Page  4  JOB  APPUCAKT  TESTING  INFORMATION  (Section  A)  requires  information  for 
pre-employment  testing.  All  numbers  entered  into  this  table  should  be  separated 
into  the  category  of  employment  for  which  the  applicant  was  applying.  A  sample 
table  with  example  numbers  is  presented  on  page  v. 

Three  types  of  information  are  necessary  to  complete  the  left  side  of  this  table. 
The  first  blank  column  with  the  heading  ‘‘NUMBER  OF  SPECIMENS  COLLECTED;* 
requires  a  count  for  all  collected  specimens  by  employee  category.  It  should  not 
include  refusals  to  test.  The  second  blank  column  with  the  heading  "NUMBER  OF 
SPECIMENS  VERIFED  NEGATIVE.'*  requires  a  count  for  alt  completed  tests  by 
employee  category  that  were  verified  rregative  by  your  Medical  Review  Officer 
(MRO). 

The  third  blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  VERIFIED 
POSITIVE  FOR  ONE  OR  MORE  OF  THE  FIVE  DRUGS.'*  refers  to  the  number  of 
specimens  provided  by  job  applicants  that  were  verified  positive.  "Verified 
positive"  means  the  results  were  verified  by  your  MRO. 

The  right  hand  portion  of  this  table,  with  the  headir^  "NUMBER  OF  SPECIMENS 
VERIFIED  POSITIVE  FOR  EACH  TYPE  OF  DRUG,"  requires  counts  of  positive  tests 
for  each  of  the  five  drugs  for  which  tests  were  done.  Le.,  marijuana  (THC), 
cocaine,  phencyclidine  (PCP),  opiates,  and  amphetamines.  The  number  of 
specimens  positive  for  each  drug  should  be  entered  in  the  appropriate  column 
for  that  drug  type.  Again,  "verified  positive"  refers  to  test  results  verified  by  your 
MRO. 

If  an  applicant  tested  positive  for  more  than  one  drug;  for  example,  both  marijuana 
and  cocaine,  that  person's  positive  results  would  be  included  once  in  each  of  the 
appropriate  columns  (marijuana  and  cocaine). 

Each  column  in  the  table  should  be  added  and  the  answer  entered  in  the  row 
marked  TOTAL". 

A  sample  table  is  provided  on  page  v  with  exanr>ple  numbers. 


Page  4  Below  the  table  for  pre-emptoyment  testing  information  Is  a  box  with  the  heading 
"Number  of  persons  denied  a  position  as  a  covered  employee  foltowing  a  verified 
positive  drug  tesT.  This  is  simply  a  count  of  those  persons  who  were  not  placed 
in  a  covered  position  because  they  tested  positive  for  one  or  more  drugs. 


SAMPLE  APPUCANT  TEST  RESULTS  TABLE 

The  following  example  Is  for  Section  A,  JOB  APPLICANT  TESTING  IhFORMATlON,  which 
summarizes  pre-employment  testing  results.  The  procedures  detailed  here  also  apply  to  the 
tables  in  Section  B  which  require  you  to  summarize  testing  results  for  employees.  Each 
operating  administration  will  specify  the  employee  categories  to  be  used  in  reports  submitted  to 
it.  This  example  will  use  the  categories  "Operator"  and  "Maintenance"  to  illustrate  the  procedures 
for  completing  the  form. 


iv 
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Urine  specimens  were  collected  for  157  job  applicants  for  operator  positions 
during  the  reporting  year.  This  information  is  entered  in  the  first  blank  column  of 
the  table  in  the  row  marked  "Operator*'. 

The  Medical  Review  Officer  (MRO)  for  your  company  reported  that  1 53  of  those 
1 57  specimens  from  applicants  for  operator  positions  were  negative  (i.e.,  no  drugs 
were  detected).  Enter  this  information  in  the  second  blank  column  of  the  table  In 
the  row  marked  "Operator". 

The  MRO  for  your  company  reported  that  4  of  those  157  specimens  from 
applicants  for  operator  positions  were  positive  (i.e.,  a  drug  or  drugs  were 
detected).  Enter  this  information  in  the  third  blank  column  of  the  table  In  the  row 
marked  "Operator". 

With  the  4  specimens  that  tested  positive,  the  following  drugs  were  detected: 


Specimen  Drugs 
#1  Marijuana 

#2  Amphetamines 

#3  Marijuana  and  Cocaine  (Multi-drug  specimen) 

#4  Marijuana 


Marijuana  was  detected  in  three  (3)  specimens,  cocaine  In  one  (1),  and  amphetamines  in  one 
(1).  This  information  is  entered  in  the  columns  on  the  right  hand  side  of  the  table  under  each 
of  these  drugs.  Since  two  different  drugs  were  detected  in  specimen  #3  (multi-drug),  entries  are 
made  in  both  the  marijuana  and  the  cocaine  columns  for  this  specimen.  Information  on  multi¬ 
drug  specimens  must  also  be  entered  in  Section  C,  OTHER  TESTING/PROGRAM  INFORMATION, 
on  page  8  of  the  reporting  form. 
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Please  note  that  the  sample  data  collection  form  also  has  information  for  maintenance  workers 
on  line  two.  The  same  procedures  outlined  for  operators  should  be  followed  for  entering  the 
data  on  maintenance  wolrkers.  With  applicants  for  maintenance  positions,  107  specimens  were 
collected  resulting  in  105  verified  negatives  and  2  verified  positives  -  1  for  marijuana  and  1  for 
opiates.  This  information  is  entered  in  the  row  marked  “Maintenance". 

P  The  last  Vow,  marked  TOTAL",  requires  you  to  add  the  nurhbers  in  each  of  the 

columns.  With  this  example,  1 57  specimens  from  applicants  for  operator  positions 
were  collected  and  107  for  applicants  for  maintenance  positions'.  The  total  for  that 
column  would  be  264  (i.e.,  157+107).  The  same  procedure  should  be  used  for 
each  column,  i.e.,  add  ail  the  numbers  in  that  columin  and  place  the  answer  in  the 
last  row. 

Note  that  adding  up  the  numbers  for  each  type  of  drug  in  a  row  ("NUMBER  OF  SPECIMENS 
VERIFIED  POSITIVE  FOR  EACH  TYPE  OF  DRUG")  wiH  not  always  match  the  number  entered  in 
the  third  column,  "NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR  ONE  OR  MORE  OF  THE 
FIVE  DRUGS".  The  total  for  the  numbers  on  the  right  hand  side  of  the  table  may  differ  from  the 
number  of  specimens  testing  positive  since  some  specimens  may  contain  more  than  one  drug. 

Remember  that  the  same  procedures  indicated  above  are  to  be  used 
for  completing  all  of  the  tables  in  Sections  A  and  B. 


Pages  5-7  EMPLOYEE  TESTING  (Section  B),  as  indicated,  requires  information  for  company 

employees  in  covered  positions  only.  A  separate  table  must  be  completed  for 
each  category  of  test.  These  categories  include;  (1)  periodic,  (2)  random,  (3) 
post-accident,  (4)  reasonable  cause,  and  (5)  return  to  duty  testing.  These  tables 
are  to  be  filled  out  like  the  sample  table  above.  Again,  these  numbers  do  not 
include  refusals  for  testino. 


Page  7  Following  these  tables  that  summarize  EMPLOYEE  TESTING,  you  must  provide 
counts  for  employees  who  have  tested  positive  and  are  currently  in,  or  have 
completed  rehabilitation,  and  have  returned  to  work  in  a  covered  position. 
Report  this  information  only  for  employees  who  tested  positive  during  this 
reporting  period.  This  information  should  be  available  from  the  personnel  officO 
and/or  drug  program  manager.  I 


Pages  OTHER  TESTING/PROGRAM  INFORMATION  (Section  C)  requires  that  you 

complete  a  table  dealing  with  specimens  positive  for  more  than  one  drug  and  a 
table  dealing  with  employees  who  refused  to  submit  to  a  drug  test. 


Page  8  SPECIMENS  VERIFIED  POSITIVE  FOR  MORE  THAN  ONE  DRUG  requires 
information  on  specimens  that  contained  more  than  one  drug.  Indicate  the 
EMPLOYEE  CATEGORY  and  the  NUMBER  OF  VERIFIED  POSITIVES,  then  check 
the  appropriate  columns  indicating  the  combination  of  drugs  reported  as  positive. 
For  example,  if  marijuana  and  cocaine  were  detected  in  3  operator  specimens. 


vi 
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Page  8 


Page  9 


then  you  would  write  "Operator"  as  the  employee  category,  "3"  as  the  number  of 
verified  positives,  and  "3"  in  the  columns  for  "Marijuana"  and  "Cocaine".  If 
marijuana  and  opiates  were  detected  In  2  operator  specimens,  then  you  would 
write  "Operator"  as  the  employee  category,  "2'  as  the  number  of  verified  positives, 
and  "2"  in  the  columns  for  "Marijuana"  and  "Opiates". 


EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST  requires  information 
on  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  drug 
test  required  under  this  regulation,  and  a  description  of  the  ACTION  TAKEN  in 
response  to  the  refusal.  An  example  of  an  action  taken  would  be  "removed  from 
covered  duties  pending  termination". 


TRAINING/EDUCATION  (Section  D)  requires  Information  on  the  number  of 
covered  employees  and  supervisory  personnel  who  have  received  the  required 
drug  training  during  the  current  reporting  period. 
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READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM: 

1 .  All  items  refer  to  the  current  reporting  period  only  (for  example,  January  1 ,  1 993  - 
December  31,  1993), 

2.  This  report  is  only  for  testing  REQUIRED  BY  THE  U.S.  DEPARTMENT  OF 
TRANSPORTATION  (DOT): 

•  Results  should  be  reported  only  for  employees  in  COVERED  POSITIONS  as  defined 
by  DOT  drug  testing  regulations. 

•  The  information  requested  should  only  include  testing  for  marijuana  (THC),  cocaine, 
phencyclidine  (PCP),  opiates,  and  amphetamines  using  the  standard  procedures 
required  by  DOT  regulation  49  CFR  Part  40. 

3.  Information  on  refusals  for  testing  should  only  be  reported  in  Section  C  ("OTHER 
TESTING/PROGRAM  INFORMATION").  Do  not  include  refusals  for  testing  in  other 
sections  of  this  report. 

4.  Do  not  include  the  results  of  any  quality  control  (QC)  samples  submitted  to  the 
testing  laboratory  in  any  of  the  tables. 

5.  Complete  all  items;  DO  NOT  LEAVE  ANY  ITEM  BLANK.  If  the  value  for  an  item  is 

zero  (0),  place  a  zero  (0)  on  the  form. _ 
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This  part  of  the  form  requires  information  on  VERIFIED  POSITIVE  and  VERIFIED 
NEGATIVE  drug  tests.  These  are  the  results  that  are  reported  to  you  by  yoCir  Medical 
Review  Officer  (MRO). 


A.  JOB  APPLICANT  TESTING  INFORMATION 


Number  of  persons  denied  a  position  as  a  covered  emplovee 
following  a  verified  positive  drug  test: 
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B.  EMPLOYEE  TESTING 


59441 


PERIODIC  TESTING 


NUMBER  OF 

NUMBER 

NUMBER 

OF 

SPECIMENS 

VERIFIED 

NEGATIVE 

SPECIMENS 

VERIFIED 

EMPLOYEE 

CATEGORY 

OF 

SPECIMENS 

COLLECTED 

POSITIVE  FOR 

ONE  OR 

MORE  OF 

THE  FIVE 

DRUGS 

NUMBER  Of  SPECIMENS  VERIFIED  POSITIVE  FOR 
EACH  TYPE  OF  DRUG 


Mari-  Phoncy- 

juana  Cocaine  clidine  Opiates 

(THC)  (PCP) 


RANDOM  TESTING 


EMPLOYEE 

CATEGORY 


NUMBER 

OF 

SPECIMENS 

COLLECTED 


NUMBER 

OF 

SPECIMENS 

VERIFIED 

NEGATIVE 


NUMBER  OF 
SPECIMENS 
VERIFIED 
POSITIVE  FOR 
ONE  OR 
MORE  OF 
THE  FIVE 
DRUGS 


NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR 
EACH  TYPE  OF  DRUG 


Amphet¬ 

amines 


Phency¬ 

Cocaine 

clidine 

(PCP) 

Opiates 
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B.  EMPLOYEE  TESTING  (continued) 


POST-ACCIDENT  TESTING 


NUMBER  OF 

NUMBER 

NUMBER 

OF 

SPECIMENS 

VERIFIED 

NEGATIVE 

SPECIMENS 

VERIFIED 

EMPLOYEE 

CATEGORY 

of= 

SPECIMENS 

COLLECTED 

POSITIVE  FOR 

ONE  OR 

MORE  OF 

TMERVE 

DRUGS 

NUMBER  OF  SPECSSeNS  VERIFIED  POSITIVE  FOR 
EACH  TYPE  OF  DRUG 


REASONABIE  CAUSE  TESTING 


NUMBER  OF 

NUMBER 

NUMBER 

OF 

SPEOMENS 

VERIFIED 

NEGATIVE 

SPEOMENS 

VERHREO 

EMPLOYEE 

CATEGORY 

OF 

SPECIMENS 

COLLECTED 

POSITNEFOR 

ONE  OR 

MORE  OF 

THE  FIVE 

DRUGS 

NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR 
EACH  TYPE  OF  DRUG 


Phency- 

Cocaine 

citdine 

(POP) 

r 
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B.  EMPLOYEE  TESTING  (continued) 


RETURN  TO  DUTY  TESTING 


EMPLOYEE 

CATEGORY 


TOTAL 


NUMBER 

OF 

SPECIMENS 

COLLECTED 


NUMBER 

OF 

SPECIMENS 

VERIFIEO 

NEGATIVE 


NUMBER  OF 
SPECIMENS 
VERIFIEO 
POSITIVE  FOR 
ONE  OR 
MORE  OF 
THE  FIVE 
DRUGS 


NUMBER  OF  SPEOMENS  VERIFIED  POSITIVE  FOR 
EACH  TYPE  OF  DRUG 


Mari¬ 

juana 

(THQ 


Cocaine 


PhofKy- 

didirw 

(PCP) 


Orates 


Amphel- 


Number  of  employees,  currently  in  or  having  completed  rehabilitation  oT; 
otherwise  qualified  to  return  to  duty,  who  have  returned  to  work  in  a  covered 
position  during  tNs  reporting  perkK*- 


7 
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C.  OTHER  TESTING/PROGRAM  INFORMATION 


SPECIMENS  VERIFIED  POSmVE  FOR  MORE  THAN  ONE  DRUG 
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D.  TRAINING/EDUCATION 

Training  During  Current  Reporting  Period 

m 

Number  of  covered  employees  vvho  have  received  initial  training  on  the 
consequences,  manifestations,  and  behavioral  cues  of  drug  use  as 
required  by  DOT  drug  testing  regulations: 


Number  of  supervisory  personnel  who  have  received  initial  training  on 
the  specific  contemporaneous  physical,  behavioral,  and  performance 
indicators  of  probable  drug  use  as  required  by  DOT  drug  testing 
regulations: 


Number  of  covered  employees  who  have  received  recurrent  or  refresher 
training  on  the  consequences,  manifestations,  and  behavioral  cues  of 
drug  use: 


Number  of  supervisory  personnel  who  have  received  recurrent  or 
refresher  training  on  the  specific  contemporaneous  physical,  behavioral, 
and  performance  indicators  of  probable  drug  use: 


9 
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III.  ALCOHOL  TESTING  INFORMATION 


INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  alcohol  testing 
information  for  the  U.S.  Department  of  Transportation  (DOT)  Drug  and  Alcohol  Testing 
Management  Information  System  Data  Collection  Form.  These  instructions  outline  and  explain 
the  information  requested  and  indicate  probable  sources  for  this  information.  A  sample  testing 
results  table  with  a  narrative  explanation  is  provided  on  pages  ix-x  as  an  example  to  facilitate  the 
process  of  completing  the  form  correctly. 

This  part  of  the  reporting  form  includes  four  sections.  These  sections  address  the  data  elements 
required  in  the  regulations.  These  sections,  the  page  number  for  the  instructions,  and  the  page 
location  on  the  reporting  form  are: 


Section 

Instructions 

Page 

Reporting 

Form 

Page 

A. 

JOB  APPLICANT  TESTING  INFORMATION 

ix 

10 

B. 

EMPLOYEE  TESTING 

xi 

11-13 

C. 

OTHER  TESTING/PROGRAM  INFORMATION 

xi 

13-14 

D. 

TRAINING/EDUCATION 

xii 

14 

Sections  A  and  B  are  used  to  summarize  the  alcohol  testing  results  for  covered  employees.  There  are  six 
tables  to  be  completed  (one  in  Section  A  and  five  in  Section  B).  The  first  table  (Section  A)  is  where  you  enter 
the  data  on  pre-employment/pro-duty  testing.  The  five  tables  In  Section  B  are  for  entering  alcohol  testing  data 
for  random,  post-accident,  reasonable  suspicion,  return  to  duty,  and  follow-up  testing,  respectively.  Items 
necessary  to  complete  these  tables  include: 

1)  the  number  of  initial  alcohol  tests  performed  for  each  employee  category;  ' 

2)  the  number  of  confirmatory  alcohol  tests  performed  for  each  employee  category; 

3)  the  number  of  confirmatory  test  results  which  were  equal  to  or  greater  than  0.04;  and 

4)  the  number  of  confirmatory  test  results  which  were'equal  to  or  greater  than  0  02,  but  less 
than  0.04. 

A  sample  table  with  detailed  instructions  is  provided  for  Section  A,  JOB  APPUCANT  TESTING  INFORMATION. 
The  format  and  explanations  used  for  the  sample  table  apply  to  all  six  of  the  tables  in  Sections  A  and  B. 

Information  on  actions  taken  with  those  persons  whose  alcohol  test  results  were  0.04  or  greater  is  required  at 
the  end  of  both  Sections  A  and  B.  Specific  instructions  for  providing  this  latter  information  are  given  after  the 
instructions  for  completing  the  tables  In  Sections  A  and  B. 
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Page  10  JOB  APPLICANT  TESTING  INFORMATION  (Section  A)  requires  information  for 
pre-employment/pre-duty  testing.  All  numbers  entered  into  this  table  should  be 
separated  into  the  category  of  employment  for  which  the  applicant  was  applying. 
A  sample  table  with  example  numbers  is  presented  on  page  x. 

Four  types  of  information  are  necessary  to  complete  the  left  side  of  this  table. 
The  first  blank  column  with  the  heading  "NUMBER  OF  INRIAL  TESTS"  requires  a 
count  of  all  initial  alcohol  tests  performed  for  each  employee  category.  It  should 
not  include  refusals  to  test.  The  second  blank  column  with  the  heading  "NUMBER 
OF  CONFIRMATORY  TESTS"  requires  a  count  of  all  confirmatory  alcohol  tests 
performed  for  each  employee  category. 

The  third  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATORY  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.04"  requires  a  count  for  each 
employee  category. 

The  fourth  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATORY  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.02,  BUT  LESS  THAN  0.04"  requires 
a  count  for  each  employee  category. 

Each  column  in  the  table  should  be  added  and  the  answer  entered  in  the  row 
marked  ’TOTAL". 

A  sample  table  is  provided  on  page  x  with  example  numbers. 


Page  10  Below  the  table  for  pre-employment  testing  information  is  a  box  with  the  heading 
"Number  of  persons  denied  a  position  as  a  covered  employee  following  a  pre¬ 
employment/pre-duty  alcohol  test  indicating  an  alcohol  concentration  of  0.04  or 
greater*.  Enter  the  appropriate  number  in  the  box  provided. 


SAMPLE  APPUCANT  TEST  RESULTS  TABLE 

The  following  example  Is  for  Section  A,  JOB  APPLICANT  TESTING  INFORMATION,  which 
summarizes  pre-employment/pre-duty  testing  results.  The  procedures  detailed  here  also  apply 
to  the  tables  In  Section  B  which  require  you  to  summarize  testing  results  for  employees.  Each 
operating  administration  will  specify  the  employee  categories  to  be  used  in  reports  submitted  to 
it.  This  example  will  use  the  categories  "Operator"  and  "Maintenance"  to  illustrate  the  procedures 
for  completing  the  form. 


B 


Initial  tests  were  performed  on  1 57  job  applicants  for  operator  positions  during  the 
reporting  year.  This  information  is  entered  In  the  first  blank  column  of  the  table  In 
the  row  marked  "Operator". 

Confirmatory  tests  were  necessary  for  6  of  the  157  applicants  for  operator 
positions.  Enter  this  information  In  the  second  blank  column  of  the  table  in  the 
row  marked  "Operator".  The  confirmatory  test  results  for  these  6  applicants  were 
the  following: 


IX 
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licant 

Confirmation  Result 

#1 

0.06 

#2 

'  0.01  . 

#3 

0.11 

#4 

0.04 

#5 

0.03 

#6 

0.02 

The  confirmatory  test  results  for  3  of  the  applicants  for  operator  positions  were 
equal  to  or  greater  than  0.04.  Enter  this  information  in  the  third  blank  column  of 
the  table  in  the  row  marked  "Operator". 

The  confirmatory  test  results  for  2  of  the  applicants  for  operator  positions  were 
equal  to  or  greater  than  0.02,  but  less  than  0.04.  Enter  this  information  in  the 
fourth  blank  column  of  the  table  in  the  row  marked  "Operator". 


The  last  row,  marked  TOTAL",  requires  you  to  add  the  numbers  in  each  of  the 
columns.  With  this  example,  157  applicants  for  operator  positions  and  107 
applicants  for  maintenance  positions  were  subjected  to  initial  tests.  The  total  for 
that  column  would  be  264  (i.e.,  157  +  107).  The  same  procedure  should  be  used 
for  each  column  (i.e.,  add  all  the  numbers  in  that  column  and  place  the  answer  in 
the  last  row). 


PRE- EMPLOYMENT IPRE- DUTY  TESTING 

tMPLOTEE 

C*iEG0RV 

NUweER  OF 

(NITUL  TESTS 

number  of 

CONF IRMATORT 

TESTS 

NUMBER  OF 

CONFIRMATORT  TEST 

RESUITS  EQU81  TO 

OR  GREATER  THAN 

8  04 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0  07.  BUT  LESS  THAN 

0  04 

Operttftf 

-^tST 

J- 

7 

Miintenanct 

187 

} 

1 

8 

• 

0 

0 

0 

rOTdL 

784 

8 

4 

□  0  0  0  0 


Please  note  that  our  sample  data  collection  form  also  has  information  for  maintenance  workers 
on  line  two.  The  same  procedures  outlined  for  operators  should  be  followed  for  entering  the 
data  on  maintenance  workers.  With  applicants  for  maintenance  positions,  107  initial  tests  were 
conducted  resulting  in  3  confirmatory  tests.  The  confirmatory  test  result  for  1  of  the  maintenance 
worker  applicants  was  equal  to  or  greater  than  0.04;  no  results  were  equal  to  or  greater  than 
0.02,  but  less  than  0.04.  This  information  is  entered  in  the  row  marked  "Maintenance". 


X 
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Note  that  adding  up  the  numbers  for  confirmation  results  in  columns  three  and  four  will  not 
always  match  the  number  entered  in  the  second  column,  "NUMBER  OF  CONFIRMATORY 
TESTS".  These  numbers  may  differ  since  some  confirmatory  test  results  may  be  less  than  0.02. 

Remember  that  the  same  procedures  indicated  above  are  to  be  used 
for  completing  all  of  the  tables  in  Sections  A  and  B. 


Pages  11-13  EMPLOYEE  TESTING  (Section  B),  as  indicated,  requires  information  for  company 
employees  in  covered  positions  only.  A  separate  table  must  be  completed  for 
each  category  of  test.  These  categories  include:  (1 )  random,  (2)  post-accident, 
(3)  reasonable  suspicion,  (4)  return  to  duty,  and  (5)  follow-up  testing.  These 
tables  are  to  be  filled  out  like  the  sample  table  above.  Again,  these  numbers  do 
not  include  refusals  for  testing. 


Page  12  Following  the  table  that  summarizes  return  to  duty  testing,  you  must  provide  a 
count  of  the  "Number  of  employees  with  a  confirmatory  alcohol  test  indicating  an 
alcohol  concentration  of  0.04  or  greater  who  were  returned  to  duty  in  a  covered 
position  (having  complied  with  the  recommendations  of  a  substance  abuse 
professional  as  described  in  DOT  regulations)".  Report  this  information  only  for 
employees  who  were  tested  during  this  reporting  period.  This  information  should 
be  available  from  the  personnel  office  and/or  alcohol  program  manager. 


Pages  13-14  OTHER  TESTING/PROGRAM  INFORMATION  (Section  C)  requires  that  you  provide 
information  on  employees  who  tested  positive  for  drugs  and  alcohol  (at  the  same 
time),  information  on  violations  of  other  alcohol  provisions  (not  necessarily 
resulting  in  positive  alcohol  tests),  and  information  on  employees  who  refused  to 
submit  to  an  alcohol  test. 


Page  1 3  Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time 
resulting  in  a  verified  positive  drug  test  and  an  alcohol  test  indicating  an  alcohol 
concentration  of  0.04  or  greater,  requires  that  a  count  of  all  such  employees  be 
entered  in  the  indicated  box. 


Page  13  VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBfTIONS  OF  THIS 
REGULATION,  requires  information  on  the  NUMBER  OF  COVERED  EMPLOYEES 
committing  such  a  violation,  a  description  of  the  VIOLATION  committed  (e  g.,  pre¬ 
duty  alcohol  use.  on  duty  alcohol  use,  on  duty  alcohol  possession),  and  a 
description  of  the  ACTION  TAKEN  in  response  to  the  violation. 


EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST  requires 
information  on  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit 
to  an  alcohol  test  as  required  under  this  regulation,  and  a  description  of  the 
ACTION  TAKEN  in  response  to  the  refusal. 


Page  1 4 
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Paae  14  TRAINING/EOUCATION  (Section  D)  requires  information  on  the  number  of 
supervisory  personnel  who  have  received  the  required  alcohol  training  during  the 
current  reporting  period. 


xii 
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READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM: 

1 .  All  items  refer  to  the  current  reporting  period  orilv  (for  example,  January  1 ,  1 993  - 
December  31,  1993). 

2.  This  report  is  only  for  testing  REQUIRED  BY  THE  U  S.  DEPARTMENT  OF 
TRANSPORTATION  (DOT): 

•  Results  should  be  reported  only  for  employees  in  COVERED  POSmONS  as  defined 
by  DOT  alcohol  testing  regulations. 

•  The  information  requested  should  only  include  testing  for  alcohol  using  the  standard 
procedures  required  by  DOT  regulation  49  CFR  Part  40. 

3.  Information  on  refusals  for  testing  should  only  be  reported  In  Section  C  ("OTHER 
TESTING/PROGRAM  INFORMATION*).  Do  not  Include  refusals  for  testing  in  other 
sections  of  this  part  of  the  report. 

4.  Complete  all  items;  DO  NOT  LEAVE  ANY  ITEM  BLANK.  If  the  value  for  an  item  is 
zero  (0),  place  a  zero  (0)  on  the  form. 


A.  JOB  APPLICANT  TESTING  INFORMATION 


PRE-EMPLOYMENT/PRE-DUTY  TESTING 


NUMBER  OF 
INITIAL  TESTS 


NUMBER  OF 
CONFIRMATORY 


NUMBER  OF 
CONFIRMATORY  TEST 
RESULTS  EQUAL  TO 
OR  GREATER  THAN 


NUMBER  OF 
CONFIRMATORY  TEST 
RESULTS  EQUAL  TO 
OR  GREATER  THAN 
0.0a  BUT  LESS  THAN 


Number  of  persons  denied  a  position  as  a  covered  employee  following  a  pre- 
employment/pre-duty  alcohol  test  indicating  an  alcohol  concentration  of  0.04 
or  greater: 


in 
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B.  EMPLOYEE  TESTING 
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B.  EMPLOYEE  TESTING  (continued) 


REASONABLE  SUSPICION  TESTING 


EMPLOYEE 

CATEGORY 


NUMBER  OF 
INdTAL  TESTS 


NUMBER  OF 
CONFIRMATORY 


NUMBER  OF 
CONFIRMATORY  TEST 
RESULTS  EQUAL  TO 
OR  GREATER  THAN 


NUMBER  OF 
CONFIRMATORY  TEST 
RESULTS  EQUAL  TO 
OR  GREATER  THAN 
0,02.  BUT  LESS  THAN 


RETURN  TO  DUTY  TESTING 


EMPLOYEE 

CATEGORY 


NUMBER  OF 
INITIAL  TESTS 


NUMBER  OF 
CONFIRMATORY 


NUMBER  OF 
CONFIRMATORY  TEST 
RESULTS  EQUAL  TO 
OR  GREATER  THAN 


NUMBER  OF 
CONFIRMATORY  TEST 
RESULTS  EQUAL  TO 
OR  GREATER  THAN 
0,02.  BUT  LESS  THAN 


Number  of  employees  with  a  confirmatory  alcohol  test  Indicating  an  alcohol 
concentration  of  0.04  or  greater  who  were  returned  to  duty  in  a  covered 
position  (having  complied  with  the  recommendations  of  a  substance  abuse 
professional  as  described  in  DOT  regulations): 


io 
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B.  EMPLOYEE  TESTING  (continued) 


FOLLOW-UP  TESTING 


NUMBER  OF 
INITIAL  TESTS 


NUMBER  OF 
CONFIRMATORY 


NUMBER  OF 
CONFIRMATORY  TEST 
RESULTS  EQUAL  TO 
OR  GREATER  THAN 


NUMBER  OF 
CONFIRMATORY  TEST 
RESULTS  EQUAL  TO 
OR  GREATER  THAN 
0.02,  BUT  LESS  THAN 


C.  OTHER  TESTING/  PROGRAM  INFORMATION 


Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time 
resulting  in  a  verified  positive  drug  test  and  an  alcohol  test  indicating  an  alcohol 
concentration  of  0.04  or  greater: 
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C.  OTHER  TESTING/PROGRAM  INFORMATION  (continued) 


EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST 

NUMBER  OF 
COVERED 
EMPLOYEES 

ACTION  TAKEN 

D.  TRAINING/EDUCATION 


Training  During  Current  Reporting  Period 

Number  of  supervisors  who  have  received  the  required  training  in  f 
determining  the  existence  of  reasonable  suspicion  of  alcohol  misuse:  f 


14 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parte  61, 63, 65, 121  and  135 
[Docket  No.  27065;  Notice  No.  92-17] 
R1N:2120-AE43 

Alcohol  Misuse  Prevention  Program 
for  Personnel  Engaged  in  Specified 
Aviation  Activities 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  This  notice  proposes 
regulations  to  establish  an  alcohol 
testing  program  for  air  carrier  employees 
who  perform  safety-sensitive  duties, 
whicm  would  implement  the  FAA- 
related  provisions  of  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991,  which  was  enacted  on  October  28, 
1991.  As  proposed  in  this  NPRM. 
employees  who  perform  safety-sensitive 
duties  directly  or  by  contract  for 
aviation  employers  that  hold  a 
certificate  isstt^  under  certain 
regulatory  provisions,  operators  as 
defined  in  the  regulations,  or  air  traffic 
control  facilities  not  operated  by  the 
FAA  or  the  U.S.  military  would  have  to 
be  subject  to  an  FAA-approved  alcohol 
misuse  prevention  pn^ram  CAMPP). 

The  proposed  rule  wotiUd  require 
alcohol  testing  of  these  employees, 
proscribe  certain  aloohol-rd^ed 
conduct,  and  establish  specified 
consequenoas  for  engaging  in  alcohol 
misxise.  Employers  would  also  be 
required  to  provide  written  materials  to 
covered  employees  explaining  the 
program  and  to  submit  reports  to  the 
FAA  on  the  results  the  program.  This 
proposed  rule  is  intended  to  ensiue  that 
public  safety  is  maintained  by 
preventing  alcohol  misuse  by  safety- 
sensitive  aviation  employees. 

DATES:  Comments  must  be  received  on 
or  before  April  14, 1993.  There  will  be 
public  hearings  on  this  proposal,  details 
about  which  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  on  this  notice 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attn:  Rules  Docket 
(AGC-10),  Docket  No.  27065,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  Comments  that 
are  delivered  to  this  address  must  be 
marked  “Docket  No.  27065."  Comments 
may  be  examined  in  room  915G 
between  8:30  a.m.  and  5  p.m.  on 
weekdays,  except  Federal  holidays. 
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FOR  FURTHER  INFORMATION  CONTACT.  Ms. 
)ulie  B.  Murdoch,  Office  of  Aviation 
Medicine,  Drug  Abatement  Division 
(AAM-800),  Federal  Aviatkm 
Administration,  400  7th  Street  SW., 
Washington,  DC  20590;  telephone  (202) 
366-6710. 

SUPPLEMENTARY  INFORMATION: 
Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Admini^ration,  Office 
of  Public  Affairs,  Attn:  Public  Inquiry 
Center  (APA-230),  800  Ind^endrace 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484.  Requests 
must  include  the  notice  numbn  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  nikmiiking 
actions  would  request  a  cc^  of 
Advisory  Circular  11-2A,  NcRice  of 
Proposed  Rulemaking  Dfadribution 
System,  which  describes  the  appBcaticm 
procedures. 

Current  Laws  and  Regulationa 

A  variety  of  laws  and  regulations 
currently  restrict  the  consxunption  of 
alcohol  by  some  aviation  employees. 
Federal  cziminat  law  prohibffs  any 
person  from  operating  or  directing  the 
operation  of  a  common  carrier  while 
imder  the  influence  of  alcohol.  18 
U.S.C  342.  A  blood  alcohol  level  of  .10 
percent  is  considered  presumptive 
evidence  that  the  person  is  under  the 
influence.  18  U.S.C  343(lk 

The  FAA*8  regulations  concerning 
alcohol  misuse  would  be  8U|q>fomented 
but  TMl  chanmd  by  the  rule  propooed 
here.  Current,  tmder  the  FAA's  rules, 
no  person  may  act  or  attempt  to  act  as 
a  crewmember  of  a  dvil  aiitzaft  within 
8  hoiirs  after  consuming  any  alcoholic 
beverage,  vidiile  under  the  influence  <d 
alcohol,  or  while  having  .04  percent  by 
weight  or  more  of  alcohol  in  the  blood. 
(14  CFR  91.17(a).)  In  limited 
circumstances,  ffie  FAA’s  regulatimis 
require  crewmembers  to  sul^t  to 
alcohol  tests  requested  by  State  or  local 
law  enforcement  officers  and,  upon 
request,  to  fiimish  the  results  cusuch 
tests  to  the  Administrator.  (14  CFR 
91.17(c).)  Refusal  to  take  a  properly 
authorized  law  enforcement  ahxdiol  test 
or  to  furnish  the  results  can  result  in  the 
denial,  revocation,  or  suspensicm  (rfan 
airman  certificate  issued  under  part  61 
or  63.  (14  CFR  61.16  and  63.12a.) 

Holders  of  or  applicants  for  medkal 
certificates  issued  under  14  CFR  part  67 
are  subject  to  additional  regulations 
regarding  alcohol  use.  First,  a  diagnosis 
of  alcoholism  is  a  disqualifying 
for  a  medical  certificate.  A  diagnosed 
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alcoholic  must  be  evaluated  by  the 
Federal  Air  Surgeon  and  meet  certain 
recovery  criteria  prior  to  receiving  a 
medical  certificate.  However,  to 
facilitate  recovery  and  to  prevent  the 
tmnecessary  loss  of  skilled  employees,  a 
program  established  by  the  FAA,  the 
airline  industry,  and  the  pilots’  unions 
has  enabled  himdreds  of  alcoholic  pilots 
to  safely  return  to  duty.  The  program 
cmnbines  confrontation,  therapy,  and 
stringently  monitored  aftercare. 

Part  67  also  provides  that  any 
individual  who  applies  for  a  medical 
certificate  must  permit  access  by  the 
Administrator  to  information  in  the 
National  Driver  Register  concerning 
drug-  and  alcohol-related  driving 
offiinses.  (14  CFR  67.3.)  If  an  individual 
has  had  two  or  more  such  offenses 
within  3  years  after  the  effective  date  of 
the  rule,  die  FAA  may  suspend  or 
revoke  a  part  61  airman  certificate  held 
by  the  individual  or  deny  the 
individual’s  application  for  such 
certificate.  (14  CFR  61.15.) 

Discussion  of  Amendments 
OST  Common  Preamble 

OST,  seeking  to  determine  the  extent 
of  any  alcohol  problem  in  the 
transportation  industries,  issued  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  on  November  2, 1989.  The 
ANPRM  asked  for  comment  on  a  variety 
of  issues  related  to  preventing  alcohol 
misuse  by  transportation  workers,  and 
several  hundred  comments  were 
received.  A  thorough  discussion  of  these 
comments  and  of  the  general  issues 
related  to  alcohol  use  in  the 
transportation  industries  is  foimd  in  the 
common  preamble  published  elsewhere 
in  today’s  Federal  Register  .The  OST 
preamble  also  addresses  the  multi¬ 
modal  aspects  of  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  (the  Act)  (Pub.  L.  102-143,  Utle  V), 
which  provides  the  statutory  mandate 
for  the  rule  proposed  in  this  notice  and 
for  the  related  notices  of  other  operating 
administrations.  This  common  preamble 
is  incorporated  into  this  notice  by 
leference.  Any  aspects  of  the  proposed 
rule  that  are  not  discussed  below  are 
addressed  in  the  common  preamble. 

Proposed  Alcohol  Misuse  Prevention 
Program  (AMPP) 

The  rule  proposed  in  this  NPRM 
would  use  three  primary  tools  for 
reducing  the  threat  of  alcohol  misuse  in 
aviation.  First,  by  amending  parts  65, 
121,  and  135,  the  rule  would  prohibit 
certain  alcohol-related  conduct  by 
era|doyees  performing  safety-sensitive 
duties.  Second,  under  the  provisions  of 
new  appendix  J  to  part  121,  such 
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employees  would  be  subject  to  pre¬ 
employment/pre-duty.  random,  post* 
accident,  reasonable  suspicion,  return  to 
duty,  and  follow-up  alcohol  testing. 

This  testing  would  be  federally- 
mandated  but  would  be  administered  by 
the  affected  employers.  Third,  in 
accordance  with  requirements  in 
appendix  J,  employees  subject  to  the 
rule  would  be  provided  with  materials 
designed  to  educate  them  about  the 
provisions  of  the  rule  and  the 
consequences  of  engaging  in  alcohol 
misuse. 

Other  Requirements  Imposed  by 
Employers:  Requirement  for  Notice 
The  scope  of  the  FAA’s  proposed  rule 
is  limited  to  prohibiting  alcohol  misuse 
and  to  providing  for  testing  when  there 
is  a  direct  implication  for  aviation 
safety.  Should  an  aviation  employer 
determine  that,  as  a  matter  of  company 
policy,  a  different  program  should  be 
implemented,  the  employer  would  be 
able  to  establish  such  a  program.  Any 
such  program,  however,  would  have  to 
be  clearly  separate  hY)m  the  program 
that  would  be  required  under  this  rule, 
with  appropriate  notice  given  prior  to 
tests  under  this  rule.  These  provisions 
should  preclude  the  commingling  of 
employerKlirected  and  FAA-mandated 
programs — a  problem  that  has  been  of 
significant  concern  to  the  FAA  in  the 
context  of  anti-drug  programs. 

Employers  Who  Would  Be  Required  To 
Establish  Programs 
During  the  development  and 
implementation  of  the  FAA*s  industry 
anti-drug  program,  the  FAA  carefully 
conside^  the  appropriate  scope  of  the 
rule.  After  the  implementation  of  the 
rule,  the  FAA  amended  the  scope  to 
eliminate  most  of  the  operations  that  do 
not  require  a  part  121  or  part  135 
certificate.  The  amendment  was  based 
on  the  FAA’s  determination  that  the 
minimal  bmiefit  to  public  safety  that 
might  accrue  from  inclusion  of  these 
operators  did  not  warrant  the  cost  and 
intrusiveness  of  drug  testing  (56  FR 
43974;  S^tember  5, 1991). 

This  NPRM  proposes  to  include 
essentially  the  same  classes  of 
employers  as  are  covered  by  the  anti¬ 
drug  rule:  14  CFR  part  121  certificate 
holders,  14  CFR  part  135  certificate 
holders,  sightseeing  operators  who  meet 
the  criteria  of  14  CFR  135.1(c),  and  air 
traffic  control  (ATC)  facilities  not 
operated  by  the  FAA  or  the  U.S.  military 
would  have  to  establish  alcohol  misuse 
prevention  programs.  Companies  vnth 
employees  who  perform  safety-sensitive 
functions  by  contract  for  these 
employers  would  be  permitted  to 
establish  and  manage  programs  under 


this  appendix.  However,  while  a 
contractor  company  that  manages  its 
own  program  would  perform  all  of  the 
functions  required  of  an  "employer”  in 
proposed  appendix  ),  the  certificate 
holders,  operators,  and  ATC  fedlities 
would  remain  responsible  for  ensuring 
that  all  covered  employees  who  perform 
services  for  them  are  subject  to  an 
approved  program. 

One  chanm  from  the  coverage  in  the 
anti-drug  rule  should  he  noted:  ATC 
fedlities  operated  under  contrad  with 
the  FAA  were  not  induded  in  the  FAA’s 
anti-drug  rule.  It  was  originally 
presumed  that  employees  of  such 
facilities  were  suffidently  subjed  to  the 
supervision  and  control  of  the  FAA  that 
indusion  in  the  FAA’s  program  (for  its 
own  employees)  would  be  feasible. 
Subsequently,  however,  it  was 
determined  that  the  scope  of  the  FAA’s 
authority  did  not  extend  to  such 
indusion.  Therefore,  employees  of 
contrad  ATC  fedlities  should  be  subjed 
to  the  FAA’s  rules  for  the  aviation 
industry,  and  would  be  included  under 
the  scope  of  the  proposed  alcohol 
misuse  rule. 

Employees  Who  Would  Be  Subject  to  the 
Rule 

This  proposed  rule  would  cover 
employees  performing  certain  spedfied 
safety-sensitive  functions.  The  FAA 
proposes  to  retain  essentially  the  same 
coverage  as  the  anti-drug  rule,  that  is 
persons  performing  any  of  the  following 
duties:  Flight  crewmember,  flight 
attendant,  flight  instruction,  aircraft 
dispatch,  aircraft  maintenance,  ground 
security  coordinator,  aviation  screening, 
and  air  traffic  control.  *11)0  anti-drug 
rule  included  flight  test  duties  in  its  list 
of  covered  functions.  As  a  practical 
matter,  these  duties  are  subsumed  in  the 
category  of  flight  crewmember  duties; 
therefore,  the  flight  test  category  would 
not  be  included  in  this  rule.  • 
Additionally,  the  category  of  groimd 
security  coordinator  duties  has  been 
spedfied  separately  to  reflect  the 
coverage  intended  by  the  term  "aviation 
security"  in  the  anti-drug  rule. 

The  FAA  has  been  carefully 
evaluating  the  scope  of  covei^ 
functions  since  implementation  of  the 
anti-drug  rule  in  1989  and  finds  that  the 
scope  remains  appropriate  and  should 
be  adopted  for  tffis  rule.  At  this  point 
the  FAA  is  uncertain  whether  the 
increased  benefit  to  safety  that  could 
accrue  by  including  other  fundions 
warrants  the  imposition  of  an  alcohol 
testing  requirement  on  individuals 
performing  those  functions.  However, 
the  FAA  is  solidting  comment  on  this 
issue,  with  spedfic  focus  on  the 
following  questions: 


1.  Are  there  additional  frmdions  with 
suffident  safety  implications  to  warrant 
regulating  alcohol-related  condud  and 
imposition  of  a  testing  requirement? 

2.  Do  air  carriers  have  any  data  on  the 
size  of  the  additional  population  that 
would  be  affeded  and  the  inddence  of 
alcohol  misuse  by  this  population? 

3.  What  additional  costs  would  he 
incurred  by  inclusion  of  other  fundions 
and  what  would  be  the  offsetting 
benefits  (i.e.,  in  terms  of  accident 
prevention,  productivity,  etc.)? 

The  FAA  u  also  conudering  whether 
the  dass  of  maintenance  personnel 
covered  by  this  rule  should  he  limited 
to  those  persons  who  are  in  charge  of 
maintenance  operations,  who  perform 
required  inspe^ons,  and  who  have  the 
authority  to  return  an  aircraft  to  service 
after  maintenance  has  been  performed. 
The  FAA  seeks  comment  on  the 
following  (mestions: 

1.  Should  the  maintenance  population 
covered  by  the  alcohol  misuse  rule  be 
limited  to  supervisors,  inspedors,  and 
persons  authorized  to  return  aircraft  to 
service? 

2.  Is  the  inspection  and  supervisory 
system  for  maintenance  suffidently 
comprehensive  to  remove  or  reduce  the 
safety  impad  of  the  adual  maintenance 
work? 

3.  Would  restriction  of  the  covered  - 
population  have  an  adverse  effect  on 
sarety? 

4.  What  cost  savings  would  accrue 
frnm  limiting  the  population? 

Prohibited  Alcohol-Related  Conduct 

The  NPRM  would  prohibit  specific 
alcohol-related  condud  by  covered 
employees.  Further,  an  employer  would 
be  prohibited  from  using  a  covered 
employee  if  the  employer  had  adual 
knowledge  that  the  employee  had 
engaged  in  such  condud.  Each  of  the 
prohibitions  has  been  carefully  tailored 
to  minimize  the  restridion  on  the 
otherwise  lawful  use  of  alcohol  hy 
covered  employees  by  limiting  the  time 
of  the  prohibition  to  at  or  near  the  time 
of  the  performance  of  covered  fundions. 
*rhe  FAA  does  not,  however,  propose  to 
list  the  spedfic  actions  within  a  safety- 
sensitive  function  that  would  trigger 
coverage  under  this  rule.  This  would  be 
determined  by  the  employer  based  on 
the  requirements  of  the  FAA’s 
regulations  and  the  employer’s 
experience  and  knowMge  of  the 
employees’  duties.  These 
determinations  would  have  to  be 
included  in  the  company  policy 
required  under  the  new  appendix  J  and 
would  bo  subjed  to  FAA  review. 

The  spedfic  prohibitions  are: 

Alcohol  Concentration:  The  NPRM 
proposes  to  establish  that  a  covered 
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employee  would  be  in  violation  of  the 
rule  with  an  alcohol  concentration  of 
.04  or  greater.  A  concentration  of  .04  is 
consistent  with  the  FAA's  current 
regulations  regarding  alcohol  use  by 
crewmembers,  and  is  based  on  research 
conducted  by  the  FAA  and  other  DOT 
agencies  into  the  impairing  effects  of 
different  amounts  of  alcohol.  Unlike  the 
FAA’s  present  regulatory  provisions, 
however,  the  proposed  rule  would  also 
prohibit  employers  from  using  an 
employee  to  perform  a  safety-sensitive 
function  if  the  employee’s  test  result 
was  .02  or  greater,  but  less  than  .04. 
until  either  the  employee’s  next  duty 
period  if  at  least  8  hours  has  elapsed  or 
the  employee  is  tested  again  within  the 
8  hours  and  has  a  test  result  below  .02. 

Performance  of  covered  functions 
while  under  the  influence  of  alcohol:  As 
noted  above,  the  FAA’s  current 
regulations  prohibit  any  person  from 
acting  or  attempting  to  act  as  a 
crewmember  while  under  the  influence 
of  alcohol.  The  FAA’s  experience  in 
enforcing  this  provision  indicates  that  it 
is  a  useful  tool  in  preventing  alcohol 
misuse.  Therefore,  the  FAA  proposes  to 
adopt  a  similar  prohibition  in  this  rule. 
While  the  FAA  does  not  propose  to 
specihcally  define  "under  the 
influence,’*  preferring  rather  to  leave 
open  case-by-case  analysis,  the  FAA 
notes  that  the  proposed  rule  does 
provide  that  "under  the  influence" 
would  have  to  be  shown  by  behavior  or 
appearance  characteristic  of  alcohol 
misuse,  or  by  an  adverse  effect  on  the 
employee’s  ability  to  perform  his  or  her 
assigned  functions.  Further,  if  an 
employer  determined  that  sufficient 
evidence  existed  to  believe  the 
employee  to  be  under  the  influence  of 
alcohol,  the  employer  would  be 
required  to  administer  a  reasonable 
suspicion  test. 

The  FAA  recognizes  that  an  "under 
the  influence"  provision  would  impose 
a  subjective  standard  on  covered 
employees  and  that  that  standard  may 
in  the  rare  case  provide  supervisors  or 
employers  with  a  means  to  harass  or 
unfairly  stigmatize  employees.  It  is  the 
intent  of  the  FAA.  therefore,  that  use  of 
this  provision  to  impose  sanctions 
under  this  rule  would  be  limited  to  the 
unusual  situation  in  which  an  employer 
could  not  administer  a  reasonable 
suspicion  test.  The  indicators  .of  alcohol 
misuse  are  commonly  recognized  and  a 
reasonable  suspicion  test  supported  by 
such  indicators,  with  a  result  indicating 
an  alcohol  concentration  of  .04  or 
greater,  would  provide  the  employer 
with  objective,  rather  than  subjective, 
evidence  of  alcohol  misuse  on  which  to 
take  action. 


The  FAA  has  considered  whether  to 
permit  an  employer  to  take  action^inder 
this  rule  against  a  covered  employee  for 
violating  the  under  the  influence 
provision  even  if  an  alcohol  test  result 
indicated  an  alcohol  concentration 
below  .04.  The  FAA  in  no  way  proposes 
to  limit  the  employer’s  authority  to 
remove  the  employee  from  the 
performance  of  safety-sensitive  duties  if 
the  employer  believ^,  notwithstanding 
an  alcohol  test  result,  that  the  employee 
was  impaired  (and,  in  fact,  the  employer 
would  be  required  to  remove  the 
employee,  at  least  temporarily,  if  the 
employee’s  alcohol  concentration  was 
.02  or  greater  but  less  than  .04). 

However,  to  prevent  any  possibility  of 
harassment  and  in  light  of  the  fact  that 
the  FAA  has  proposed  a  comprehensive 
alcohol  tasting  program,  the  FAA  has 
determined  that  employers  should  not 
be  permitted  to  take  other  action  under 
this  rule  for  alleged  impairment  that  is 
not  supported  by  the  test  result  when  a 
test  is  administered.  Any  such  action 
would  have  to  be  under  the  employer’s 
independent  authority. 

On-Duty  Use 

It  is  the  FAA’s  intent  that  this 
provision  would  apply  to  any  covered 
employee  who,  while  not  actually 
performing  a  safety-sensitive  function, 
could  be  called  at  any  time  to  perform. 
Such  an  employee  (for  example,  a 
supervisor)  would  have  to  refrain  frxrni 
using  alcohol  or  would  be  in  violation 
of  this  provision. 

Pre-Duty  Use 

This  notice  proposes  a  two-tiered 
prohibition  with  respect  to  pre-duty  use 
of  alcohol.  As  noted  above,  the  FAA 
already  prohibits  any  person  from  acting 
or  attempting  to  act  as  a  crewmember 
within  8  hours  after  the  consumption  of 
any  alcoholic  beverage.  This  prohibition 
applies  to  all  persons,  including  those 
in  general  aviation.  It  was  based  on  a 
determination  by  the  FAA  that  a 
specihed  period  of  abstinence  would 
decrease  the  likelihood  that  an 
individual  would  be  impaired  by 
alcohol  while  acting  as  a  crewmember. 
(Many  air  carriers  voluntarily  impose  a 
longer  abstinence  period  for  their 
crewmembers.)  The  FAA  is  aware  that 
individuals  who  drink  to  excess  may 
still  be  impaired  even  after  abstaining 
for  8  hours;  however,  the  8-hour  rule 
establishes  an  adequate  behavioral 
limitation  for  the  majority  of  persons 
who  are  not  heavy  drinkers.  The  FAA 
has  determined  that  the  8-hour  limit 
remains  appropriate  for  crewmembers, 
and  proposes  to  include  a  similar 
prohibition  under  this  rule.  This 
provision  would,  to  some  extent. 


duplicate  the  restrictions  in  14  CFR 
91.17(a),  but  would  be  limited  in 
application  to  the  covered  employees  of 
the  specified  employers  under  the  rule. 
Additionally,  the  rule  would  prohibit 
the  employers  from  using  covered 
employees  who  have  impermissibly 
used  alcohol — a  restriction  that  does  not 
currently  exist  in  the  FAA’s  regulations. 

The  FAA  proposes  a  4-hour  pre-duty 
use  limitation  on  the  remaining  classes 
of  covered  employees.  Imposition  of  an 
8-hour  rule  on  all  covered  employees 
could  have  a  safety  beneht;  however, 
the  FAA  is  concerned  that  the  nature  of 
the  safety-sensitive  functions  other  than 
crewmember  duties  are  sufficiently 
different  that  an  8-hour  limitation  on 
pre-duty  use  of  alcohol  for  those  classes 
could  constitute  an  unwarranted 
intrusion  by  the  Federal  government 
into  the  off-duty  life  of  aviation  industry 
enmlowes. 

The  FAA  is  asking  for  comment  on 
whether  covered  employees  performing 
safety-sensitive  functions  other  than 
crewmember  duties  should  be  subject  to 
a  pre-duty  alcohol  use  limitation.  If  so, 
how  long  should  the  period  be;  if  not, 
why  not? 

Use  Following  An  Accident 

Under  the  proposed  rule,  a  covered 
employee  with  actual  knowledge  of  an 
accident  involving  an  aircraft  for  which 
he  or  she  performed  a  safety-sensitive 
function  at  or  near  the  time  of  the 
accident  would  be  required  to  refrain 
from  using  alcohol  for  8  hours  unless 
the  employee  had  been  given  a  post¬ 
accident  test  or  the  employer  had 
determined  that  the  employee’s 
performance  could  not  have  contributed 
to  the  accident.  The  restriction  on  use. 
as  proposed,  would  primarily  affect 
those  employees  whose  performance  of 
duties  may  have  contributed  to  the 
accident  and  whose  consumption  of 
alcohol  prior  to  the  time  of  the  accident 
would  be  relevant  information  that 
should  not  be  masked  by  post-accident 
consumption.  While  the  prohibition 
would  be  imposed  on  covered 
employees,  employers  would  be 
encouraged  to  attempt  to  control  the 
actions  of  the  affected  employees  as 
circumstances  permit. 

Refusal  to  Submit  to  a  Required  Alcohol 
Test 

A  refusal  to  submit  to  random,  post¬ 
accident,  reasonable  suspicion,  or 
follow-up  testing  would  be,  in  addition 
to  a  rule  violation  (as  discussed  in  the 
common  preamble),  a  potential  basis  for 
the  denial,  suspension,  or  revocation  of 
a  certificate  issued  under  14  CFR  part 
61, 63,  or  65.  The  inclusion  of  such 
provisions  is  necessary  both  to  deter 
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nancompliance  with  the  rule  and  to 
emphasize  the  important  role  that 
testing  plays  hi  increasing  aviation 
safety.  The  FAA  does  not  propose  to 
atta<m  any  omsequences  other  than 
preclusion  from  performing  a  safety- 
sensitive  hmcticm  to  an  inmvidual‘s 
choice  not  to  submit  to  pro- 
emplo3nnent/pre-duty  or  return  to  duty 
testing. 

Required  Alcohol  Testing 

As  previously  mentioned;  under  the 
proposed  rule  aviation  employees  who 
perform  safety-sensitive  fimctions  for 
certain  employers  would  be  subject  to 
several  types  of  alcohol  testing:  pre¬ 
employment/pre-duty,  post-accident, 
random,  reasonable  suspicion,  and 
return  to  duty  and  follow-up  (after 
engaging  in  prohibited  conduct  or 
relying  to  submit  to  required  testing. 
Additionally,  a  covered  employee  who 
had  an  alcohol  concentration  of  .02  or 
greater  but  less  than  .04  on  any  test 
would  have  to  imdergo  another  test  if 
the  employer  wanted  to  permit  the 
employee  to  perform  a  s^ty-sensitive 
fun^on  within  8  hours  of  the  first  test 
All  testing  would  have  to  be  conducted 
using  the  DOT-wide  procedures  for 
alcohol  testing  contained  in  proposed 
amendments  to  49  CFR  part  40  issued 
by  OST  this  day.  The  procedures  would 
be  incorporated  by  reference  into  the 
FAA's  rule. 

Pre-Employment/Pre-Duty  Testing 

The  procedures  and  rationale  for  pre¬ 
employment/pre-duty  alcohol  testing 
are  addressed  in  the  OST  common 
preamble. 

The  FAA  is  requesting  specific 
comment  on  whether  the  proposed 
procedure  for  using  the  results  of  prior  - 
pre-employment/pre-duty  alcohol  tests 
is  useful.  It  is  particularly  interested  in 
knowing  whemer  employers  would  be 
-  likely  to  use  this  opticm,  whether  they 
would  hesitate  to  use  another 
employer’s  result,  and  whether  the  need 
to  obtain  prior  test  results  and  the  other 
required  evidence  would  make  the 
option  too  burdensome  to  provide  a  real 
benefit  to  employers. 

Post- Accident  Testing 

The  FAA’s  current  anti-drug  rule 
requires  post-accident  testing  for  drug 
use,  and  the  proposed  alcohol  misuse 
rule  includes  an  analogous  provision  for 
alcohol  testing.  'The  triggering  event  for 
such  testing  would  be  the  same  as  in  the 
anti-drug  r^e.  Similarly,  the  employees 
subject  to  testing  would  be  the  same — 
covered  employees  whose  performance 
of  safety-sensitive  functions  either 
contributed  to  an  accident  or  cannot  be 
completely  discounted  as  a  contributing 


factor.  Additionally,  the  purpose  of  this 
testing  vrottld  be  the  same  as  under  the 
anti-<£ug  rule:  to  determine  if  an 
employee  should  be  removed  from  the 
performance  of  safety-sensitive 
Kmctions. 

Since  akxdiol  passes  through  the 
human  system  quickly,  testing  would 
have  to  occur  within  a  short  time 
following  the  accident  An  employer 
who  was  unable  to  conduct  a  timely 
post-accident  test  would  have  to  submit 
an  explanatory  report  to  the  FAA. 

Random  Testing 

As  required  by  the  Act  the  proposed 
rule  includes  randmn  alcohol  testing  for 
covered  employees.  'The  FAA  has 
tailored  the  testing  to  ensure  that  testing 
reasonably  saves  the  FAA’s  interest  in 
aviation  smety.  Selection  procedures 
like  those  in  current  FAA-approved 
anti-drug  plans  would  have  to  be  used 
to  ensure  randomness  of  testing. 

The  anti-drug  rule  included  a 
“moonlighting”  provision  for  employees 
working  for  mulUple  employers  because 
randcnn  drug  testing  can  take  place  at 
any  time  the  employee  is  at  work,  is 
intended  to  detect  any  drug  use,  and  can 
detect  drug  use  that  may  have  occurred 
substantially  i»ior  to  tlm  test  Because 
randmn  ak^cd  testing  would  be  tied  to 
the  performance  of  safety-sensitive 
fun^ons  (and  the  misuse  of  alcohol  at 
or  near  the  time  of  performance), 
employees  who  wo^  for  more  than  one 
employer  would  have  to  be  in  the 
random  testing  pool  of  each  employer. 

Reasonable  Suspicion  Testing 

The  anti-drug  rule  contains  a 
provision  for  “reasonable  cause”  testing 
of  employees  who  may  have  used  illegal 
drugs.  This  proposed  rule,  like  the  Act, 
refers  to  reasonable  suspicion  testing; 
however,  the  same  type  of  testing  is 
meant  by  both  terms.  The  FAA 
recognizes  that  logistical  requirements 
assodated  with  obtaining  an  alcohol  test 
may  cause  some  delay  in  administration 
of  &e  test  and  that  employers  will  not 
maintain  ot  have  immediate  access  to 
testing  equipment  at  every  location 
where  reasonable  suspicion  testing  may 
have  to  be  conducted.  While  reasonabfe 
suspicion  testing  should  be  conducted 
as  close  in  time  as  possible  to  the  time 
of  the  observations,  factors  such  as 
being  at  a  remote  location  or  air  carrier 
outstation  or  having  to  delay  testing 
while  waiting  to  use  equipment  shared 
with  another  employer  would  be 
considered  in  determining  if  the  timing 
of  a  test  comported  with  requirements  of 
the  rule.  Further,  the  FAA  realizes  that 
a  delay  in  excess  of  2  hours  frtnn  the 
time  of  the  observations  on  which  the 
decision  to  test  was  made  would  cause 


the  alcohol  concentration  determined  by 
the  test  to  decline  and  possibly  dnq) 
below  .04  or  .02. 

In  some  situations,  where  an 
unavoidable  delay  vrould  vitiate  the 
usefulness  of  a  test,  it  could  be 
appropriate  for  the  employer  to  take 
a^on  based  on  the  employee  bang 
under  the  influence  of  alcohol  rather 
than  attempt  to  obtain  an  essentially 
irrelevant  test  result.  The  FAA  would 
review  each  sudi  situation  to  determine 
whether  the  facts  supported  the 
employer’s  determination  that  it  was 
unable,  without  substantial  difficuhy  or 
cost,  to  conduct  a  timely  reasonable 
suspicion  test. 

In  the  anti-drug  rule,  the  FAA 
required  part  121  and  large  pert  135 
certificate  holders  to  have  two 
supervisors,  at  least  one  of  whom  was 
trained  in  the  detection  of  drug  use, 
substantiate  and  concur  in  the  decision 
to  conduct  a  reasonable  caum  drug  test. 
All  other  covered  employers  could 
conduct  a  test  if  one  trained  supervisor 
substantiated  the  decision  to  test.  Under 
ibis  proposed  rule,  a  reasonable 
suspicion  alcohol  test  could  be 
conducted  by  any  employer  based  on 
the  observations  of  one  supervisor  who 
has  been  trained  in  the  detection  of  the 
symptoms  of  alcohol  misuse. 

Rebim  to  Duty  and  Follow-Up  Testing 

The  specific  remiirements  for  these 
types  of  tests  are  mscussed  in  the  OST 
common  preamble. 

Retesting  After  Result  of  .02  or  Greater 
But  Less  Than  .04 

Retesting  under  this  provisim  was 
previously  discussed  in  the  ccmtext  of 
the  proposed  alcohol  concentration 
prohibitions.  The  FAA  is  seeking 
comment  on  whether  the  propo^ 
“retest  or  return”  procediue  gives 
employers  enough  flexibility  (or  too 
much)  in  handling  covered  employees 
with  low-level  alcohol  concentrations. 

Recordkeeping  and  Reporting; 
Confidentiality 

This  rule  would  require  employers  to 
maintain  detailed  records  related  to 
their  alcohol  misuse  prevention 
programs,  including  records  of  alcohol 
tests  performed  under  this  rule.  'The 
records  would  have  to  be  maintained  in 
a  sec\ire  location  and  could  be  released 
only  as  required  under  the  rule  or  with 
the  express  written  consent  of  the 
ex^lojme. 

The  FAA  is  aware  that  some 
employers  have  hesitated  to  release 
information  related  to  drug  test  results 
to  subsequent  employers.  Under  the 
anti-drug  rule,  such  releases  are  based 
on  the  general  permissive  authority 
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given  to  employers  to  release 
information  upon  the  written  consent  of 
the  employee.  This  rule  would  require 
the  release  of  employee-specific 
information  to  a  subsequent  employer  if 
the  original  employer  receives  a  written 
request  from  the  employee.  Providing  a 
regulatory  mandate  for  such  release  and 
removal  of  employer  discretion  should 
relieve  employers’  concerns  about 
possible  litigation. 

The  rule  would  also  provide  express 
authority  to  the  FAA  to  conduct  on-site 
inspections  of  employer’s  alcohol 
programs,  including  the  alcohol  testing 
process.  'The  FAA’s  experience  with 
compliance  monitoring  under  the  anti- 
drug  rule  has  indicated  that  the 
individuals  managing  employers’ 
programs  are  frequently  persons  with 
human  resources  or  administration 
backgrounds.  These  people  often  have 
had  no  experience  with  other  FAA 
inspections  (e.g.,  flight  standards)  and 
are  often  unaware  of  the  FAA’s 
authority  to  conduct  such  inspections. 
While  the  Administrator  or  his  designee 
has  such  authority  even  absent  a 
regulatory  provision,  the  FAA 
determined  that  inclusion  of  such  a 
provision  in  this  rule  would  be 
appropriate  to  ensure  industry 
awareness  of  the  FAA’s  authority  to 
monitor  compliance. 

Finally,  the  reporting  of  statistical 
information  by  employers  (and  other 
planholders)  is  an  essential  tool  for 
monitoring  compliance  with  the  rule. 
Although  die  anti-drug  rule  requires 
both  semi-annual  and  annual  reporting, 
the  FAA’s  experience  with  these  reports 
indicates  that  aimual  reporting  is 
sufficient  to  ensure  that  the  FAA  can 
adequately  monitor  the  rule.  This  NPRM 
therefore  proposes  only  annual 
reporting. 

Consequences  of  Engaging  in  Misuse  of 
Alcohol  or  Refusing  To  Submit  to 
Testing 

’The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (the  Act) 
amended  the  Federal  Aviation  Act  of 
1958  (the  FAAct)  and  the  statutes  that 
apply  to  the  Federal  Railroad 
Administration,  the  Federal  Highway 
Administration,  and  the  Federal  Transit 
Administration.  While  these 
amendments  have  much  common 
language,  especially  in  the  area  of 
testing,  they  are  not  identical.  Of 
greatest  significance,  the  amendments  to 
the  FAAct  contain  a  section  entitled 
"Prohibition  on  Service,’’  which  does 
not  appear  in  the  amendments  to  the 
other  modes’  statutes. 

'The  “Prohibition  on  Service’’  section 
is  found  at  new  FAAct  section  614(b). 
Under  subsection  614(b)(1),  an 


individual  may  not  remain  on  duty  in 
a  safety-sensitive  function  if  he  or  she 
has  violated  the  prohibitions  on  the  use 
of  alcohol.  'This  legislative  provision  on 
continued  duty  is  reflected  in  each  of 
the  subsections  of  the  FAA’s  proposed 
rule  addressing  prohibited  conduct  (see, 
e.g.,  proposed  14  CFR  65.46a).  Each 
proposed  section  states  either  directly  or 
by  implication  that  the  employee  may 
not  report  for  duty  or  remain  on  duty 
requiring  the  performance  of  safety- 
sensitive  functions  while  engaging  in 
conduct  prohibited  by  the  rule.  These 
sections  mrther  provide  that  no 
employer  who  has  actual  knowledge 
that  an  employee  is  in  violation  of  the 
rule  may  permit  the  employee  to 
perform  or  continue  to  perform  safety- 
sensitive  functions.  Additionally, 
proposed  appendix  J,  section  V, 
paragraph  A  would  expressly  prohibit 
an  employee  who  has  engaged  in 
conduct  prohibited  by  the  rule  from 
performing  safety-sensitive  functions. 
’This  section,  consistent  with  the 
proposed  rules  of  the  other  DOT  OAs, 
would  also  require  removal  from  duty 
for  refusal  to  submit  to  a  required 
alcohol  test. 

Section  614(b)(2)  of  the  FAAct, 

"Eftect  of  Rehabilitation,’’  states  that  no 
covered  employee  may  perform  a  safety- 
sensitive  function  after  engaging  in 
prohibited  conduct  imless  he  or  she  has 
completed  a  rehabilitation  program 
under  the  provisions  of  section  614(c)  of 
the  FAAct.  Section  614(c)(1)  requires 
the  Administrator  to  prescribe 
regulations  that  provide,  at  a  minimum, 
for  the  identification  of  employees  in 
need  of  assistance  in  resolving  problems 
with  misuse  of  alcohol.  Further,  the 
section  gives  the  Administrator  the 
authority  to  determine  the 
circumstances  imder  which  such 
employees  would  be  required  to 
participate  in  any  required 
rehabilitation.  ’The  provisions  recognize 
that  rehabilitation  may  not  be 
appropriate  or  warranted  in  all  cases  of 
prohibited  conduct. 

The  legislative  requirement  of  section 
614(b)(2)  is  implemented  in  proposed 
appendix ),  section  V,  paragraph  E, 
"Required  evaluation.’’  This  proposed 
section  would  require  that  the  employee 
be  evaluated  in  accordance  with 
proposed  section  VI  of  the  appendix 
prior  to  performing  covered  factions. 
The  evaluation  process  is  discussed 
further  below. 

The  proposed  rule  contains  a 
provision,  analogous  to  the  one  in  the 
anti-drug  rule,  under  which  employers 
would  be  required  to  notify  the  Federal 
Air  Surgeon  of  any  instance  in  which  a 
holder  of  a  part  67  medical  certificate 
violated  the  provisions  of  the  rule  or 


refused  to  submit  to  a  required  alcohol 
test  (with  the  exception  of  pre- 
employment/pre-duty  tests).  ’The 
employer  would  also  have  to  forward  to  . 
the  FAA  copies  of  the  evaluations 
conducted  by  the  SAP.  The  Federal  Air 
Surgeon  would  use  this  information  to 
determine  whether  further  action 
should  be  taken  with  respect  to  the 
medical  certificate.  No  such  employee 
could  return  to  the  performance  of 
safety-sensitive  functions  without  the 
Federal  Air  Surgeon’s  recommendation. 

Section  614(b)(3)  of  the  FAAct, 
"Performance  of  prior  duties 
prohibited,’’  provides  sanctions  for 
employees  who  engage  in  prohibited 
use  of  alcohol  after  the  date  of  the 
Omnibus  Transportation  Employee 
Testing  Act.  ’This  subsection  is  found 
only  in  the  amendments  to  the  FAAct 
and  has  no  parallel  in  the  amendments 
to  the  other  modes’  statutes.  It  provides 
that,  under  certain  circumstances 
discussed  below,  an  individual  shall  not 
be  permitted  to  perform  the  duties 
related  to  air  transportation  that  he  or 
she  performed  prior  to  the  date  he  or 
she  engaged  in  the  impermissible  use  of 
alcohol.  The  legislation  does  not  require 
that  the  individual’s  employment  be 
terminated,  nor  that  he  or  she  be 
reassigned  to  perform  non-safety- 
sensitive  functions.  However,  it  is  an 
absolute  bar  to  the  performance  of  the 
same  duties  the  employee  performed 
before  the  violation. 

This  bar  applies  under  four 
circumstances.  The  first  occurs  if  the 
individual  misuses  alcohol  "while  on 
duty.”  The  remaining  prohibitions  all 
relate  to  rehabilitation;  the  absolute  bar 
to  returning  to  duty  applies  if  an 
employee  misuses  alcohol  after  the  date 
of  enactment,  and 

1.  Had  previously  misused  alcohol 
and  imdergone  a  program  of 
rehabilitation  under  the  regulations 
promulgated  pursuant  to  the  Act; 

2.  Refused  to  undertake  any  required 
rehabilitation:  or 

3.  Failed  to  complete  any  required 
rehabilitation. 

The  proposed  rule  would  implement 
the  prohibitions  in  two  ways.  First, 
proposed  appendix  J,  section  V, 
paragraph  B,  "Permanent 
disqualification  for  service”  would 
prohibit  an  employee  who  has  engaged 
in  prohibited  conduct  from  performing 
safety  sensitive  functions  if  the 
employee  violated  the  on-duty  use 
prohibition  or  if  the  employee  twice 
violated  the  provisions  of  the  rule  after 
its  effective  date.  As  drafted,  this  bar 
would  apply  to  the  performance  of  einy 
safety-sensitive  function.  Although  this 
bar  would  be  more  extensive  than  that 
required  by  the  Act,  the  FAA  believes 
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that  the  alternative  of  a  narrow  bar 
would  lead  to  anomalous  results;  for 
example,  a  person  might  be  barred  from 
performing  screening  duties  but  could 
serve  as  a  pilot.  Additionally,  the  bar  on 
two-time  violators  would  apply  both  to 
persons  who  had  gone  through 
rehabilitation  and  to  those  who,  after 
evaluation  by  a  SAP,  were  determined 
not  to  need  treatment.  Otherwise,  an 
employee  who  was  found  to  need 
treatment  and  had  an  instance  of 
recidivism  would  be  sanctioned,  but  an 
employee  who  did  not  need  assistance 
but  simply  chose  to  engage  in  misuse  of 
alcohol  would  not  be  sanctioned. 

Second,  the  bar  following  a  refusal  or 
failure  of  rehabilitation  would  be 
implicitly  implemented  by  the 
requirement  that  prior  to  returning  to 
duty  performing  safety-sensitive 
functions  each  employee  must  be 
evaluated  by  an  SAP  to  determine 
whether  the  employee  properly  met  the 
requirements  for  rehabilitation 
established  during  the  initial  evaluation. 
An  employee  who  did  not  meet  the 
requirements,  whether  by  failure  or 
re^sal,  would  be  precluded  from 
retiiming  to  the  performance  of  safety- 
sensitive  functions.  The  FAA  has 
chosen,  however,  not  to  propose  a 
definite  time  period  during  which  the 
employee  must  comply.  The  rule  would 
thus  allow  for  the  denial  phase  that 
most  people  go  through  when  first 
confronted  with  evidence  of  an  alcohol 
problem. 

Alcohol  Misuse  Information  and 
Training 

Unlike  the  FAA’s  current  anti-drug 
program,  this  NPRM  does  not  propose  to 
require  training  for  covered  employees, 
other  than  for  supervisors  who  would 
make  reasonable  suspicion  testing 
determinations.  Whereas  the  dangers 
posed  by  various  drugs  and  the 
indicators  of  use  of  the  different  drugs 
are  not  widely  recognized,  the  hazards 
and  indicators  of  alcohol  misuse  are  a 
matter  of  common  knowledge. 

Therefore,  basic  alcohol  awareness 
training  appears  to  be  unnecessary. 

With  respect  to  supervisors  who  would 
direct  reasonable  suspicion  tests, 
however,  the  FAA  believes  that  the  rule 
should  include  a  training  requirement. 
This  training  would  be  sufficiently 
detailed  to  ensure  that  reasonable 
suspicion  testing  is  directed  only  on 
specific  bases  meeting  the  requirements 
of  this  rule. 

The  FAA  is  specifically  seeking 
comment  on  whether  the  rule  should 
include  alcohol  awareness  training  for 
all  employees. 


Employee  Referral,  Evaluation,  and 
Treatment 

In  drafting  the  proposed  rule, 
representatives  from  other  OAs  and  the 
FAA  gave  considerable  thought  to  the 
issue  of  rehabilitation  of  employees  who 
engage  in  alcohol  misuse.  During  the 
rulemaking  on  the  anti-drug  rule,  the 
FAA  received  comments  from  industry, 
labor  organizations,  and  others  stressing 
the  sometimes  conflicting  needs  of 
employer  flexibility  and  employee 
health.  In  the  end,  the  FAA  was  largely 
silent  on  the  issue  of  rehabilitation. 
Although,  as  discussed  above,  the  Act 
does  address  the  need  for  rehabilitation, 
it  has  left  to  the  discretion  of  the 
Administrator  the  method  for 
approaching  that  need. 

The  FAA  has  chosen  not  to  prescribe 
regulations  with  respect  to  specific 
types  of  rehabilitation.  Rather,  it  is 
proposing  a  process  under  which  each 
covered  employee  who  engages  in 
alcohol  misuse  or  who  refuses  to  submit 
to  testing  would  be  advised  of  all 
resources  available  to  the  employee. 
Further,  each  such  employee  would  be 
evaluated  by  a  SAP  who  would 
determine  whether  and  what  assistance 
the  employee  needed  in  resolving 
problems  associated  with  alcohol 
misuse.  Whether  the  employer  would 
provide  any  required  treatment  or 
would  hold  a  position  open  for  the 
employee  upon  completion  of  the 
treatment  would  be  a  matter  for 
employer/employee  negotiation. 

Employer  Alcohol  Misuse  Prevention 
Program  Plans 

The  FAA  proposes  to  include  a 
requirement  that  employers  submit 
alcohol  misuse  prevention  program 
(AMPP)  plans  to  the  FAA  for  approval 
prior  to  implementation  of  a  program 
under  the  rule.  The  plan  approval 
process  was  used  during  the 
implementation  of  the  anti-drug  rule 
and  proved  invaluable  in  assisting  the 
industry  in  establishing  programs  and 
educating  the  industry  about  the 
requirements  of  the  rule.  Additionally, 
the  plan  submission  requirement 
provided  the  FAA  with  the  ability  to 
readily  determine  which  companies 
were  failing  or  refusing  to  comply  with 
the  rule.  The  FAA  also  uses  the  plans 
in  its  ongoing  compliance  and 
enforcement  efforts. 

Under  the  proposed  alcohol  misuse 
rule,  the  FAA  would  require  that  the 
plans  be  submitted  by  certified  mail, 
return  receipt  requested.  With  the 
exception  of  consortia  core  plans,  the 
plans  would  be  deemed  approved  by  the 
FAA  60  days  after  the  date  on  the 


receipt  unless  the  FAA  notified  the  plan 
submitter  otherwise. 

The  elements  that  would  be  required 
in  the  plans  include  the  AMPP  manager; 
the  type  of  evidential  breath  testing 
(EBT)  device  to  be  used  for  testing;  the 
person  or  company  that  will  be 
collecting  breath  specimens;  and  the 
person  or  company  that  will  be 
providing  EBT  maintenance  and  breath 
alcohol  technician  training.  The  plan 
would  also  identify  the  SAP  and 
include  certification  that  the  plan 
submitter  agreed  to  comply  with  the 
provisions  of  the  alcohol  misuse 
prevention  regulations. 

As  mentioned  above,  the  FAA 
proposes  to  permit  companies  whose 
employees  perform  covered  services  by 
contract  to  an  employer  to  establish 
independent  alcohol  misuse  prevention 
programs.  Contractor  companies  would 
be  able  to  submit  plans  directly  to  the 
FAA  for  approval  and  to  implement 
approved  plans  for  their  own 
employees.  Each  plan  submitter, 
whether  a  contractor  company  or  an 
employer,  would  be  responsible  for 
maintaining  a  program  in  accordance 
with  the  approved  plan  and  the  final 
rule.  A  contractor  company,  for 
example,  would  be  required  to  maintain 
the  confidentiality  of  records  pertaining 
to  its  employees  and  could  disclose 
such  records  only  in  accordance  with 
the  rule.  The  FAA’s  experience  with  the 
anti-drug  program  indicates  that 
permitting  contractor  companies  to 
manage  their  own  programs  is  generally 
the  most  efficient  method  through 
which  to  ensure  coverage  of  contractor 
employees.  As  with  the  anti-drug 
program,  the  FAA  would  exercise 
control  over  the  contractor  companies 
that  establish  programs  by  retaining  the 
ability  to  revoke  the  plan  approval  of 
any  contractor  company  that  fails  to 
properly  implement  its  approved  AMPP 
plan.  Because  employers  would  be  able 
to  use  only  contractor  employees  who 
were  subject  to  an  FAA-approved 
program,  potential  revocation  of  such 
approval  would  provide  a  strong 
incentive  to  contractor  companies  to 
properly  implement  their  programs. 

Tne  FAA  also  proposes  to  permit 
employers  and  contractor  companies  to 
join  consortia  for  purposes  of  complying 
with  the  rule.  The  proposed  consortia 
system,  which  is  based  on  the  system 
developed  under  the  anti-drug  rule, 
would  require  an  entity  (or  a  group  of 
employers/contractors)  to  develop  a 
core  program  and  submit  a  plan  to  the 
FAA  for  approval.  The  core  program 
would  have  to  contain  ail  of  the 
operational  elements  of  the  plan.  Once 
the  FAA  approved  the  core  program,  the 
consortium  would  be  able  to  seek 
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clients  (“riders”).  Both  the  client  and 
the  consortium  would  submit  a  rider 
plan  to  the  FAA,  which  would 
essentially  just  identify  the  employer/ 
contractor  company  program  manager 
and  include  a  certification  by  both  the 
consortium  and  the  client  that  each 
understands  its  responsibilities  under 
the  proposed  rule. 

Although  the  preparation  of  plans  by 
the  industry  and  review  of  the  plans  by 
the  FAA  could  be  soihewhat 
burdensome,  the  FAA  has  foimd  in  its 
anti-drug  program  that  the  utility  of 
these  plans  more  than  o^ets  any 
burden. 

Phased  Implementation 

The  NPRM  includes  a  proposed 
schedule  for  phased  implementation  of 
the  AMPP  for  the  aviation  industry.  For 
each  class  of  employers,  the  rule  would 
require  plan  submission  by  a  certain 
date  and  implementation  of  the 
approved  plan  6  months  later. 

Employers  would  have  8  months  after 
their  specified  plan  submission  date  to 
ensure  that  contractor  employees  are 
subject  to  an  approved  program.  Part 
121  and  large  part  135  certificate 
holders  (more  than  50  covered 
employees)  and  air  traffic  control 
facilities  would  be  required  to  comply 
with  the  rule  first,  with  implementation 
proposed  to  occur  12  monms  after  the 
effective  date  of  the  rule.  Part  135 
certificate  holders  with  11  to  50  covered 
employees  would  be  in  the  second 
phase  of  implementation  (18  months 
after  the  effective  date),  with  small  part 
135  certificate  holders  and  §  135.1(c) 
operators  in  the  last  phase  (24  months 
after  the  effective  date  of  the  final  rule). 

The  FAA  used  phased 
implementation  in  establishing  the  anti¬ 
drug  program,  and  found  it  to  be  the 
most  efficient  method  through  which  to 
ensure  that  the  industry  had  adequate 
time  to  comply  with  the  rule  and  that 
the  FAA  had  sufficient  resoiu-ces  to 
review  the  required  plans.  Although 
implementation  of  this  rule  would  be 
phased  over  two  years,  the  actual 
process  of  implementation  should  be 
facilitated  by  the  experience  the  FAA 
and  the  industry  with  implementation 
of  the  anti-drug  rule.  Virtually  all  of  the 
employers  who  would  be  subject  to  this 
rule  are  also  subject  to  the  anti-drug  rule 
and  have  experience  in  establishing  and 
maintaining  testing  and  training 
programs.  While  the  operational  aspects 
of  this  rule  would  be  somewhat 
different  hum  those  of  the  anti-drug 
rule,  the  time  to  comply  as  currently 
contemplated  in  the  NPRM  should  be 
more  than  sufficient. 

The  FAA  invites  comment  on  the 
proposed  implementation  schedule, 


especially  with  respect  to  any  specific 
difficulties  the  industry  foresees  could 
impede  implementation  of  the  rule. 

Employees  Located  Outside  the  U.S. 

As  proposed,  this  rule  would  apply  to 
direct  employees  of  U.S.  air  carriers 
who  perform  safety-sensitive  functions 
outside  the  U.S.  after  January  2, 1995. 
The  rule  would  not  permit  testing  of 
such  employees,  however,  if  the  FAA 
receives  written  docxunentation  from  an 
employer  demonstrating  that  such 
testing  woxUd  be  inconsistent  with  the 
laws  and  regulations  of  the  country  in 
which  the  testing  would  occur. 
Employers  would  have  to  submit  copies, 
in  ^gush,  of  applicable  laws  and 
regulations.  It  is  within  the  purview  of 
this  agency  to  regulate  the  conduct  of 
direct  employees  of  holders  of  FAA* 
issued  operating  certificates,  regardless 
of  the  location  of  the  employees. 
However,  the  FAA  is  mindfol  of  the  fact 
that  employee  testing  is  impermissible 
in  many  countries,  and  does  not  wish  to 
pose  an  impossible  burden  on  its 
regulated  employers.  The  delayed 
e^ctive  date  of  the  rule  should  permit 
adequate  time  for  employers  to 
determine  whether  alcohol  testing 
comports  with  the  laws  and  regulations 
of  the  countries  in  which  its  employees 
are  located. 

Paperwork  Reduction  Act  Approval 

Proposed  appendix  J  to  part  121 
would  require  each  employer  to  submit 
to  the  FAA:  An  alcohol  misuse 
prevention  program  plan  for  approval 
by  the  FAA;  notification  to  the  FAA  of 
alcohol  misuse  by  holders  of  airman 
medical  certificates  issued  under  14 
CFR  part  67;  notification  to  the  FAA  of 
refus^  to  submit  to  alcohol  testing  by 
holders  of  airman  certificates  issu^ 
imder  14  CFR  parts  61, 63,  and  65;  and 
annual  statistical  reports  summarizing 
data  on  the  employer’s  alcohol  misuse 
prevention  program.  To  provide  the 
notifications  and  reports  to  the  FAA, 
employers  will  be  required  to  maintain 
records  related  to  each  covered 
employee,  including  test  results. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
the  recordkeeping  and  reporting 
requirements  proposed  in  this  notice 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval.  Comments  on  these 
requirements  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  (0MB),  New  Executive  Office 
Building,  room  3001,  Washington,  DC 
20503;  attention:  FAA  Desk  Officer.  A 
copy  should  be  submitted  to  the  FAA 
docket.  Commenters  should  especially 
provide  their  views  on  the  accuracy  of 


the  FAA's  estimate  of  the  burdens 
associated  with.these  requirements,  the 
practical  utility  of  the  information  to  be 
obtained,  and  less  burdensome 
reporting  alternatives  to  those  proposed 
in  this  notice.  The  following  is  a 
synopsis  of  the  assessment  of  the 
paperwork  burden  associated  with  this 
notice: 

Title:  Alcohol  Misuse  Prevention 
Program  for  Personnel  Engaged  in 
Specified  Aviation  Activities. 

Need  For  Information:  The  information 
is  needed  to  respond  to  regulations 
promulgated  in  accordance  with  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991,  enacted  on 
October  28. 1991, 

Proposed  Use  of  Information:  The 
information  submitted  is  intended 
to  be  the  basis  for  monitoring 
industry  implementation  of  and 
compliance  with  the  FAA  Alcohol 
Misuse  Prevention  Program.  The 
information  will  also  be  used  to 
evaluate  the  effectiveness  of  the 
program. 

Frequency: 

Alcohol  Misuse  Prevention  Program 
Plan:  One  time  submission  for  FAA 
approval  (followed  by  any 
necessary  amendments  to  the 
approved  plan  if  any  changes  or 
reWsions  occur). 

Notification  of  Refusals/ Alcohol 
Misuse:  As  required. 

Statistical  Report:  Annual. 

Burden  Estimate:  23,862. 

Respondents:  Specified  aviation 
employers. 

Average  Burden,  Hours/Respondent/ 
Year:  4. 

Economic  Summary 

This  section  summarizes  a  full 
regulatory  evaluation  prepared  by  the 
FAA  and  contained  in  the  docket  that 
provides  detailed  estimates  of  the 
economic  consequences  of  this 
regulatory  action.  In  addition  to  a 
summary  of  the  regulatory  evaluation, 
this  section  also  contains  a  regulatory 
flexibility  determination  required  by  the 
Regulatory  Flexibility  Act  of  1980 
(Pub.L.  96-354)  and  an  international 
trade  impact  assessment. 

Costs 

The  FAA  calculated  costs  for  three 
random  testing  scenarios:  10  percent,  25 
percent,  and  50  percent.  The  total  costs 
of  testing  for  all  occupational  categories 
for  these  scenarios  have  a  net  present 
value,  over  ten  years,  of  $29.9  million, 
$41.6  million,  and  $60.8  million, 
respectively.  In  addition  to  testing  costs, 
there  are  also  costs  associated  with 
short-notice  replacement  of  employees 
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who  misuse  alcohol  and  evaluating 
these  employees.  Adding  the  testing  and 
follow'up  costs,  the  total  ten  year 
discounted  costs  for  the  10  percent 
random  testing  scenario,  the  25  percent 
random  testing  scenario,  and  the  50 
percent  random  testing  scenario  total 
$34.1  million,  $46.6  million,  and  $66.6 
million,  respectively. 

Benefits 

The  FAA  believes  that  major  benefits 
would  accrue  from  these  proposals.  The 
first  is  the  prevention  of  potential 
injviries  and  fatalities  and  property 
losses  resulting  from  accidents 
attributed  to  alcohol  misuse.  The  second 
is  the  potential  reduction  in 
absenteeism,  lost  worker  productivity, 
and  medical  costs,  and  improved 
general  safety  in  the  work  place 


resulting  fiom  the  deterrence  of  alcohol 
misuse. 

The  FAA  has  estimated  that  the  cost 
of  human  fatalities  in  the  event  of  an 
accident  could  be  as  high  as  $160.5 
million.  The  estimated  cost  of  a 
National  Transportation  Safety  Board 
(NTSB)  accident  investigation  is  $1.2 
million.  Therefore,  if  this  proposed  rule 
prevents  one  accident  attributed  to 
alcohol-impaired  performance  by  a 
person  who  performs  sensitive  safety- 
related  functions  in  commercial  aviation 
during  the  10-year  period  from  1993  to 
2002,  discounted  benefits  of  $107.4 
million  could  be  realized. 

The  FAA  estimates  that  productivity 
gains  of  $44.7  million,  $50.7  million, 
and  $59.6  million,  discoimted  over  ten 
years,  would  accrue  to  the  aviation 
industry  fit>m  the  reduction  of  alcohol 


misuse,  for  the  10  percent,  25  percent, 
and  50  percent  random  testing 
scenarios,  respectively. 

Consequently,  the  total  quantifiable 
discounted  benefits  that  are  expected  to 
result  from  promulgation  of  the 
proposed  rule  amoimt  to  $152.1  million, 
$158.1  million,  and  $167.0  million, 
discounted,  over  ten  years,  for  the  10 
percent.  25  percent,  and  50  percent 
random  testing  scenarios,  respectively. 

Cost/Benefit  Analysis 

Given  the  costs  tuid  benefits  discussed 
above,  as  summarized  in  the  following 
table,  the  FAA  finds  that  all  three 
random  testing  scenarios  are  cost 
beneficial  (all  costs  discounted  over  ten 
years): 


10%  random 

25%  random 

50%  random 

Costs . 

1  mil  . 

$sfi  a  mu . . 

$66.6  mH. 

167.0  mil. 

2.51 

100.4  mil. 

Benefits . 

IS?  9  mil  . 

15fl  1  mU  . . . 

1S7  . 

a  40 . . 

Net  Benefits . 

118.1  mil . 

111.5  mil . 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  burdened  by  government 
regulations.  The  RFA  requires  agencies 
to  review  rules  that  may  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 

Under  FAA  Order  2100.14A,  the 
criterion  for  a  "substantial  number"  is  a 
number  that  is  not  less  than  11  and  that 
is  more  than  one  third  of  the  small 
entities  subject  to  the  rule.  For  operators 
of  aircraft  for  hire,  a  small  operator  is 
one  that  owns,  but  not  necessarily 
operates,  nine  or  fewer  aircraft.  The 
FAA’s  criteria  for  "significant  impact” 
are  $4,330  or  more  per  year  for  an 
unscheduled  operator,  $111,250  or  more 
per  year  for  a  scheduled  operator  whose 
entire  fleet  is  made  up  of  airplanes  with 
over  60  seats,  and  $62,170  or  more  per 
year  for  other  scheduled  carriers. 

This  proposed  rule  would  primarily 
afiect  holders  of  certificates  issued 
imder  parts  121  and  135.  The  FAA 
calculated  estimated  compliance  costs 
for  small  part  121  and  135  operators 
owning  9  aircraft.  Although  the  average 
small  operator  owns  4  aircraft,  this 
analysis  assumes  9  aircraft  as  a  worst 
case  scenario.  For  a  part  121  small 
operator,  the  annual  costs  are  expected 
to  be  $8,649,  for  part  135  Scheduled, 
$3,164,  and  for  part  135  Unscheduled, 
$1,649.  Accordingly,  the  annual  costs 
expected  to  be  imposed  on  such  small 


operators  would  not  exceed  the 
t^sholds  for  significant  impact 
outlined  above.  Therefore,  the  FAA 
finds  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

International  Trade  Impact  Analysis 

The  FAA  finds  that  this  proposed  rule 
would  affect  all  part  121  and  part  135 
air  carriers.  All  safety-sensitive  part  121 
and  part  135  employees  would  be 
covered.  The  FAA  finds  that  this 
proposed  rule  would  not  have  an 
adverse  impact  on  trade  opportunities 
for  either  U.S.  firms  doing  business 
overseas  or  foreign  firms  doing  business 
in  the  United  States.  While  there  would 
be  increased  costs  to  carriers  as  a 
consequence  of  this  proposed  rule,  these 
costs  would  be  offset  by  the  benefits 
summarized  above  and  an  increase  in 
public  confidence. 

Federalism  Implications 

The  rule  proposed  herein  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
the  FAA  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 


Significance 

This  proposed  rule,  if  adopted,  is  not 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more, 
although  it  may  result  in  an  increase  in 
costs  for  consumers,  industry,  or 
Federal,  State,  or  local  agencies. 
Although  the  proposed  rule  is  not 
"major”  as  defined  in  Executive  Order 
12291,  the  FAA  has  determined  that  this 
proposal  involves  issues  of  substantial 
interest  to  the  public.  Therefore,  the 
FAA  has  determined  that  the  NPRM  is 
significant  imder  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  (44  FR  11034;  February 
2, 1979). 

A  draft  Regulatory  Impact  Analysis  of 
the  proposed  rule  has  b^n  placed  in  the 
regulatory  docket.  A  copy  may  bo 
obtained  by  contacting  the  person 
identified  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

Cross-Reference  Table 

As  noted  above,  a  number  of  DOT 
agencies  in  addition  to  the  FAA  are 
publishing  notices  of  proposed 
rulemaking  in  today’s  Federal  Register, 
all  of  which  are  introduced  by  a 
common  preamble  prepared  by  OST. 
The  following  cross-reference  table 
identifies  the  relevant  provision  of  the 
FAA’s  NPRM  by  the  subject  heading 
used  in  the  DOT  preamble  and  the 
location  of  each  provision  in  the  FAA’s 
proposed  rule. 
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Subject  headbig  FAA  NPRM 

^  (References  are 

to  (new)  ap- 
pet^x  J  to  14 
CFR  part  121. 
unless  noted). 

Generat 

Purpose . . . .  Section  I,  para¬ 

graph  A. 

Appticatiiily _ _  Sec  I.  para  C 

(defirritlon  of 

employer); 

also; 

14  CFR 
65.46a<a). 

14  CFR 
121.458(a). 

14  CFR 
13S.2S3(a). 


Alcohol  Testing  Procedures .  Sec  I,  para  B. 

Definitiorrs  . . . . .  Sac  I.  para  C. 

Praemption . . .  Sec  I,  para  D. 

Other  Requirements  Imposed  Sec  I.  para  E. 
by  Empk^rs. 

.  Requirement  for  Notice .  Sec  I,  para  F. 

Starting  Oates  for  Alcohol  Test-  Sec  VII,  para  , 
mg  Programs.  A(Sch^le 


for  submission 
of  plans  and 
implementa¬ 
tion). 

ProhitHled  Conduct 

Alcohol  Concentration _  14  CFR 

65.46a(b). 

14  CFR 
121.458(b). 

14  CFR 
135.253(b>. 

Behavior  or  Appearance .  14  CFR 

65.46a(c). 

14  CFR 
121.458(c). 

14  CFR 
135.253(c). 

(Under  the  biflu- 
erKS  of  Alco¬ 
hol). 

On-duty  Use .  14  CFR 

65.46aid). 

14  CFR 
121.458(d). 

14  CFR 
135.253(d). 

Pre-duty  Use . . .  14  CFR 

65.46a(e). 

14  CFR 
121.458(e). 

14  CFR 
135.2S3(e). 

Use  Following  an  Accident .  14  CFR 

65.46a(l). 

14  CFR 
121.458(f). 

14  CFR 
135.253(f). 

Refusal  to  Submit  to  a  Re-  14  CFR 
quirad  Alcohol  Test.  65.46a(g). 

14  CFR 
121.458(g). 

14  CFR 
135.253(g). 

Tests  Reqwred: 


Pre-empioyment/)>re-duty _  Sec  III.  Para  A. 

Post-accident .  Sec  HI,  Para  B. 

Random  _  Sec  III,  para  C. 

Reasonable  Suspicion _  Sec  III,  para  O. 

Return  to  Duly _ Sac  111,  para  E. 

Follow-up  .  Sec  III,  para  F. 

Retesting  *  *  *  .02  or  Greater  Section  III,  para 

*  •  a 

fanaing  at  Test  ffestOs,  Recofd 
Retention,  and  Confidendalitf. 

Retention  of  Records . .  Sec  IV.  para  A. 

Reporting  of  Results  . . Sec  fV.  para  B. 


Subject  headbig  FAA  NPRM 

Access  (0  Faculties  and  Sec  IV,  para  C. 
Records. 

Consequenoee  lor  Emptoyees  En- 
gaging  in  AicrM-ftelated  Con¬ 
duct 

Removal  horn  Safety-Sensitive  Sec  V,  para  A. 
Function. 

Reqirirad  Evaluation  and  Test-  Sec  V,  para  E. 
Ing. 

Other  Alcohol-Related  Conduct  Sec  V,  para  F. 
Alcohol  Ntisuae  Information,  Train¬ 
ing,  and  RelermI: 

Employer  Obtigatton  to  PromuF  Sec  VI,  para  A. 
gate  a  Policy. 

Training  for  Supervisors  . .  Sec  VI,  para  B. 

Referral.  Evaluation,  and  Treat-  Sec  VI.  Para  C. 
menl 

Major  Additional  Prwi^ons  In 
FAA  NPRM: 

Refusal  to  Submit  to  a  Drug  or  14  CFR  61.14. 
Alcohol  Test  (certificate  ac-  14  CFR  63.12b. 
tion).  14  CFR  65.23. 

Testing  tor  Alcohol _  14  CFR 

65.46(b). 

14  CFR 
121.459. 

14  CFR 
135.255. 

Covered  Employees  . .  Sec  II. 

Permanent  Ol^uallfication  for  Sec  V,  para  B 
Service. 

Notice  to  the  Federal  Air  Sur-  Sec  V,  para  C. 
geon. 

Notice  of  Refusals  .  Sac  V,  para  D. 

Employer's  Alcohol  Misuse  Pre-  Sec  VII. 

vention  Program  Plaa 
Employees  Outside  the  U.S _  Sec  Vllt. 

List  of  Subjects 
14  CFR  Part  61 

Air  safety.  Air  transportation,  Aircraft. 
Aircraft  pilots,  Airmen,  Alcohol, 
Alcoholism,  Aviation  safety.  Safety, 
Transportation. 

14  CFR  Part  63 

Air  safety.  Air  transportation.  Aircraft. 
Airmen,  Alcohol,  Alcoholism,  Aviation 
safety.  Safety,  Transportation. 

14  CFR  Part  65 

Air  safety.  Air  traffic,  Air 
transportation.  Aircraft,  Airmen, 
Alcohol,  Alcoholism,  Aviation  safety. 
Safety,  Transportation. 

14  CFR  Part  121 

Air  carriers.  Air  transportation. 
Aircraft,  Aircraft  pilots.  Airmen, 
Airplanes,  Alcohol,  Alcoholism, 
Aviation  safety.  Pilots,  Safety. 
Transportation. 

14  CFR  Part  135 

Air  carriers.  Air  taxi.  Air 
transportation.  Aircraft,  Airmen, 
Airplanes,  Alcohol,  Alcoholism, 
Aviation  safety.  Pilots,  Safety, 
Transportation. 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  parts  61, 63, 
65, 121,  and  135  as  follows: 


PART  61— CERTIRCATION:  PILOTS 
AND  FLIGHT  INSTRUCTORS 

1.  The  authority  citation  for  part  61  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a),  1355, 1421, 
1422,  and  1427  (revised.  Pub.  L  102-143, 
October  28, 1991);  49  U.S.C.  106(g)  (revis^. 
Pub.  L.  97-449,  January  12. 1983). 

2.  Section  61.14  is  revised  to  read  es 
follows: 

161.14  Refusal  to  submit  to  a  drug  or 
alcohol  test 

(a)  This  section  applies  to  an 
employee  who  performs  a  function 
listed  in  appendix  I  or  appendix  J  to 
part  121  of  this  chapter  directly  or  by 
contract  for  a  part  121  certificate  holder, 
a  part  135  certificate  holder,  or  an 
operator  as  defined  in  §  135.1(c)  of  this 
chapter. 

(b)  Refusal  by  the  holder  of  a 
certificate  issued  under  this  part  to  take 
a  drug  test  required  under  the 
provisions  of  appendix  I  to  part  121  or 
an  alcohol  test  required  under  the 
provisions  of  appendix  J  to  part  121  is 
grounds  for — 

(1)  Denial  of  an  application  for  any 
certificate  or  rating  issued  under  this 
part  for  a  period  of  up  to  1  year  after  the 
date  of  such  refusal;  and 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 
part. 

PART  63— CERTIFICATION;  FUGHT 
CREWMEMBERS  OTHER  THAN 
PILOTS 

3.  The  authority  citation  for  part  63  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355, 1421. 
1422, 1427, 1429,  and  1430  (revised,  Pub.  L. 
102-143,  October  28, 1991);  49  U.S.C  106(g) 
(revised.  Pub.  L.  97-449,  January  12, 1983). 

4.  Section  63.12b  is  revised  to  read  as 
follows; 

§63.12b  Refusal  to  submit  to  a  drug  or 
alcohol  test 

(a)  This  section  applies  to  an 
employee  who  performs  a  function 
listed  in  appendix  I  or  appendix  J  to 
part  121  of  this  chapter  directly  or  by 
contract  for  a  part  121  certificate  holder, 
a  part  135  certificate  holder,  or  an 
operator  as  defined  in  §  135.1(c)  of  this 
chapter. 

(b)  Refusal  by  the  holder  of  a 
certificate  issued  under  this  part  to  take 
a  drug  test  required  under  the 
provisions  of  appendix  I  to  part  121  or 
an  alcohol  test  required  under  the 
provisions  of  appendix  J  to  part  121  is 
grounds  for — 

(1)  Denial  of  an  application  for  any 
certificate  or  rating  issued  under  this 
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part  for  a  period  of  up  to  1  year  after  the 
date  of  sudi  refusal;  and 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 
part. 

PART  65— CERTIFICATION:  AIRMEN 
OTHER  THAN  FUGHT 
CREWMEMBERS 

5.  The  authority  citation  for  part  65  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1355, 1421, 
1422,  and  1427  (revised.  Pub.  L.  102-143, 
October  28, 1991);  49  U.S.C  106(g)  (revis^. 
Pub.  L  97-449,  January  12, 1983). 

6.  Section  65.23  is  revised  to  read  as 
follows: 

165.23  Refusal  to  submit  to  a  drug  or 
alcohol  test 

(a)  General.  This  section  applies  to  an 
employee  who  performs  a  function 
listed  in  appendix  I  or  appendix  J  to 
part  121  of  this  chapter  directly  or  by 
contract  for  a  part  121  certificate  holder, 
a  part  135  certificate  holder,  an  operator 
as  defined  in  §  135.1(c)  of  this  chapter, 
or  an  air  traffic  control  facility  not 
operated  by  the  FAA  or  the  U.S. 
military. 

(b)  Refusal  by  the  holder  of  a 
certificate  issued  under  this  part  to  take 
a  drug  test  required  imder  the 
provisions  of  appendix  I  to  part  121  or 
an  alcohol  test  required  imder  the 
provisions  of  appendix  J  to  part  121  is 
groimds  for — 

(1)  Denial  of  an  application  for  any 
certificate  or  rating  issued  under  this 
part  for  a  period  of  up  to  1  year  after  the 
date  of  such  refusal;  and 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 
part 

7.  Section  65.46a  is  added  to  read  as 
follows: 

f 65.46a  Miausa  of  alcohol. 

(a)  This  section  applies  to  employees 
who  perform  air  traffic  control  duties 
directly  or  by  contract  for  an  employer 
that  is  an  air  traffic  control  facility  not 
operated  by  the  FAA  or  the  U.S.  military 
[covered  employees). 

(b)  Alcohol  concentration.  No  covered 
employee  shall  report  for  duty  or  remain 
on  duty  requiring  the  performance  of 
safety-sensitive  factions  while  having 
an  alcohol  concentration  of  .04  or 
greater.  No  employer  having  actual 
knowledge  that  an  employee  has  an 
alcohol  concentration  of  .04  or  greater 
shall  permit  the  employee  to  perform  or 
continue  to  perform  safety-sensitive 
functions. 

(c)  Under  the  influence  of  alcohol. 
Notwithstanding  the  absence  of  a 
reasonable  suspicion  alcohol  test  under 


appendix  )  to  part  121  of  this  chapter, 
no  covered  employee  shall  report  for 
duty  or  remain  on  duty  requiring  the 
performance  of  safety-sensitive 
functions  while  the  employee  is  imder 
the  influence  of  or  impairs  by  alcohol, 
as  shown  by  behavior  or  appearance 
characteristic  of  alcohol  misuse  or  by  an 
adverse  effect  on  the  employee’s  ability 
to  perform  his  or  her  assigned  functions. 
No  employer  having  actual  knowledge 
that  the  employee  is  in  violation  of  this 
provision  shall  permit  a  covered 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

(d)  On-duty  use.  No  covered 
employee  sh^  use  alcohol  while 
performing  safety-sensitive  functions. 

No  employer  having  actual  knowledge 
that  a  covered  employee  is  using  alcohol 
while  performing  safety-sensitive 
functions  shall  permit  the  employee  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 

(e)  Pre-duty  use.  No  covered 
employee  shdl  perform  air  traffic 
control  duties  within  4  hours  after  using 
alcohol.  No  employer  having  actual 
knowledge  that  such  an  employee  has 
used  alcohol  within  4  hovirs  shall 
permit  the  employee  to  perform  or 
continue  to  perform  air  traffic  control 
duties. 

(f)  Use  following  an  accident.  No 
covered  employee  who  has  actual 
knowledge  of  an  accident  involving  an 
aircraft  for  whidi  he  or  she  performed 

a  safety-sensitive  function  at  or  near  the 
time  of  the  accident  shall  use  alcohol  for 
8  hours  following  the  accident,  imless 
he  or  she  has  bera  given  a  post-accident 
test  under  appendix  }  to  part  121  of  this 
chapter,  or  ffie  employer  has  determined 
that  the  employee’s  performance  could 
not  have  contributed  to  the  accident. 

(g)  Refusal  to  submit  to  a  required 
alcohol  test  No  covered  employee  shall 
refuse  to  submit  to  a  post-accident, 
random,  reasonable  suspicion,  or 
follow-up  alcohol  test  required  xmder 
appendix  )  to  part  121  of  this  chapter. 

No  employer  ^all  permit  an  employee 
who  refuses  to  submit  to  such  a  test  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 

8.  Section  65.46b  is  added  to  read  as 
follows: 

f 65.46b  Tasting  for  alcohol. 

(a)  Each  air  traffic  control  facility  not 
operated  by  the  FAA  or  the  U.S.  military 
(hereinafter  employer)  must  establish  an 
alcohol  misuse  prevention  program  in 
accordance  with  the  provisions  of 
appendix  )  to  part  121  of  this  chapter. 

(b)  No  employer  shall  use  any  person 
who  meets  the  definition  of  covered 
employee  in  appendix  J  to  part  121  to 
perform  a  safety-sensitive  Action 


listed  in  that  appendix  unless  such 
person  is  subject  to  testing  for  alcohol 
misiise  in  accordance  with  the 
provisions  of  appendix  J. 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERaAL  OPERATORS  OF 
LARGE  AIRCRAFT 

9.  The  authority  citation  for  part  121 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1355, 1356, 
1357, 1401, 1421-1430, 1485,  and  1502 
(revised.  Pub.  L  102-143,  October  28, 1991); 
49  U.S.C.  106(g)  (revised.  Pub.  L  97-449, 
January  12, 1983). 

10.  Section  121.458  is  added  to  read 
as  follows: 

f121.458  Miausa  of  alcohol. 

(a)  General.  This  section  applies  to 
employees  who  perform  a  function 
listed  in  appendix  J  to  this  part  for  a 
certificate  holder  [covered  employees). 
For  the  purpose  of  this  section,  a  person 
who  meets  the  definition  of  covered 
employee  in  appendix  J  is  considered  to 
be  performing  the  function  for  the 
certificate  holder. 

(b)  Alcohol  concentration.  No  covered 
employee  shall  report  for  duty  or  remain 
on  duty  requiring  the  performance  of 
safety-sensitive  Actions  while  having 
an  alcohol  concentration  of  .04  or 
greater.  No  certificate  holder  having 
actual  knowledge  that  an  employee  has 
an  alcohol  concentration  of  .04  or 
greater  shall  permit  the  employee  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 

(c)  Under  the  influence  of  alcohol. 
Notwithstanding  the  absence  of  a 
reasonable  suspicion  alcohol  test  under 
appendix  J  to  this  part,  no  covered 
employee  shall  report  for  duty  or  remain 
on  duty  requiring  the  performance  of 
safety-sensitive  Actions  while  the 
employee  is  under  the  influence  of  or 
impaired  by  alcohol,  as  shown  by 
be^vior  or  appearance  characteristic  of 
alcohol  misuse  or  by  an  adverse  effect 
on  the  employee’s  ability  to  perform  his 
or  her  assigned  functions.  No  certificate 
holder  having  actual  knowledge  that  the 
employee  is  in  violation  of  this 
provision  shall  permit  a  covered 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

(d)  On-duty  use.  No  covered  employee 
shall  use  alcohol  while  performing 
safety-sensitive  functions.  No  certificate 
holder  having  actual  knowledge  that  a 
covered  employee  is  using  alcohol 
while  performing  safety-sensitive 
functions  shall  permit  the  employee  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 
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(e)  Pre-duty  use.  (1)  No  employee 
shall  perfonn  flight  crewmember  or 
flight  attendant  duties  within  8  hours 
after  using  alcohol.  No  certificate  holder 
having  actual  knowledge  that  such  an 
employee  has  used  alcohol  vsrithin  8 
hours  shall  permit  the  employee  to 
perform  or  continue  to  perform  the 
specified  duties. 

(2)  No  employee  shall  perform  safety- 
sensitive  duties  other  than  those 
specified  in  paragraph  (e)(1)  of  this 
section  within  4  hours  after  using 
alcohol.  No  certificate  holder  having 
actual  knowledge  that  such  an  employee 
has  used  alcohol  within  4  hours  shall 
permit  the  employee  to  perform  or 
continue  to  perform  safety-sensitive 
functions. 

(f)  Use  following  an  accident.  No 
covered  employee  who  has  actual 
knowledge  of  an  accident  involving  an 
aircraft  for  which  he  or  she  performed 

a  safety-sensitive  function  at  or  near  the 
time  of  the  accident  shall  use  alcohol  for 
8  hours  following  the  accident,  unless 
he  or  she  has  been  given  a  post-accident 
test  under  appendix  J  of  this  part,  or  the 
employer  has  determined  that  the 
employee’s  performance  could  not  have 
contributed  to  the  accident. 

(g)  Refusal  to  submit  to  a  required 
alcohol  test.  No  covered  employee  shall 
refuse  to  submit  to  a  post-accident, 
random,  reasonable  suspicion,  or 
follow-up  alcohol  test  required  under 
appendix  )  to  this  part.  No  certificate 
holder  shall  permit  an  employee  who 
refuses  to  submit  to  such  a  test  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 

11.  Section  121.459  is  added  to  read 
as  follows: 

§  1 21 .459  Testing  for  alcohol. 

(a)  Each  certificate  holder  must 
establish  an  alcohol  misuse  prevention 
program  in  accordance  with  the 
provisions  of  appendix  I  to  this  part. 

(b)  No  certificate  holaer  shall  use  any 
person  who  meets  the  definition  of 
covered  employee  in  appendix  J  to  this 
part  to  perform  a  safety-sensitive 
function  listed  in  that  appendix  unless 
such  person  is  subject  to  testing  for 
alcohol  misuse  in  accordance  with  the 
provisions  of  appendix  J. 

12.  Appendix  J  to  part  121  is  added 
to  read  as  follows: 

Appendix  J  to  Part  121 — Alcohol 
Misuse  Prevention  Program 

This  appendix  contains  the  standards  and 
components  that  must  be  included  in  an 
alcohol  misuse  prevention  program  required 
by  this  chapter. 

I.  General. 

A.  Purpose.  The  purpose  of  this  appendix 
is  to  establish  programs  designed  to  help 


prevent  accidents  and  injuries  resulting  from 
the  misuse  of  alcohol  by  employees  who 
perform  safety-sensitive  functions  in 
aviation. 

B.  Alcohol  testing  procedures.  Each 
employer  shall  ensure  that  all  alcohol  testing 
conducted  pursuant  to  this  appendix 
complies  with  the  procedures  set  forth  in  49 
CFR  part  40.  The  provisions  of  49  CFR  part 
40  that  address  alcohol  testing  are 
incorporated  by  reference  into  and  are  made 
applicable  to  employers  by  this  appendix. 

C  Definitions.  As  used  in  this  appendix — 

Accident  means  an  occurrence  associated 
with  the  operation  of  an  aircraft  which  takes 
place  between  the  time  any  person  boards  the 
aircraft  with  the  intention  of  flight  and  the 
time  all  such  persons  have  disembarked,  and 
in  which  any  person  suffers  death  or  serious 
injury  or  in  which  the  aircraft  receives 
substantial  damage. 

Administrator  means  the  Administrator  of 
the  Federal  Aviation  Administration  or  his  or 
her  designated  representative. 

Alcohol  means  ethyl  alcohol  (ethanol). 

Alcohol  concentration  (or  content)  means 
the  alcohol  in  a  volume  of  breath  expressed 
in  terms  of  grams  of  alcohol  per  210  liters  of 
breath  as  indicated  by  an  evidential  breath 
test  performed  under  this  appendix.  When 
the  indicated  alcohol  concentration  of  a 
covered  employee  on  an  initial  alcohol  test 
is  different  from  an  indicated  alcohol 
concentration  on  a  confirmatory  test,  and  the 
consequences  of  the  two  results  would  differ 
under  the  provisions  of  this  appendix,  the 
lower  result  shall  be  considered  the  final 
result  on  which  action  under  this  appendix 
shall  be  based. 

Alcohol  use  means  the  use  of  alcohol 
include  consumption  of  any  beverage, 
mixture,  or  preparation,  including  any 
medication,  containing  alcohol. 

Confirmatory  test  means  a  second 
analytical  procedure,  separate  from  the 
screening  test,  to  determine  the  concentration 
of  alcohol  in  a  covered  employee's  system. 
The  confirmatory  test  may  or  may  not  use  a 
different  chemical  principle  from  that  of  the 
screening  test,  but  shall  employ  a 
scientifically  recognized  meth^  of  testing 
capable  of  providing  quantitative  data 
regarding  alcohol  concentration.  For  specific 
requirements  concerning  evidential  breath 
testing  devices  see  49  CFR  part  40. 

Consortium  means  an  entity,  including  a 
group  or  association  of  employers  or 
contractors,  that  provides  alcohol  testing  as 
required  by  this  appendix  and  that  acts  on 
behalf  of  such  employers  or  contractors, 
provided  that  it  has  an  alcohol  misuse 
prevention  plan  approved  by  the  FAA  in 
accordance  with  this  appendix. 

Contractor  company  means  a  company  that 
has  employees  who  perform  safety-sensitive 
functions  by  contract  for  an  employer. 

Covered  employee  means  a  person  who 
performs,  either  directly  or  by  contract,  a 
safety-sensitive  function  listed  in  section  II  of 
this  appendix  for  an  employer  (as  defined 
below).  For  purposes  of  pre-employment/pre- 
duty  testing  only,  the  term  “covered 
employee"  includes  a  person  applying  to 
perform  a  safety-sensitive  function. 

DOT  agency  means  an  agency  (or 
“operating  administration")  of  the  United 


States  Department  of  Transportation 
administering  regulations  requiring  alcohol 
testing  (14  C7R  parts  65. 121,  and  135;  49 
CFR  parts  199, 219,  and  382)  in  accordance 
with  49  CFR  part  40. 

Employer  means  a  part  121  certificate 
holder,  a  part  135  certificate  holder;  an  air 
traffic  control  facility  not  operated  by  the 
FAA  or  the  U.S.  military;  and  an  operator  as 
defined  in  14  CFR  135.1(c). 

Initial  alcohol  test  (or  screening  test)  means 
an  analytical  procedure  to  determine  whether 
a  covered  employee  may  have  a  prohibited 
concentration  of  alcohol  in  his  or  her  system. 

Performing  (a  safety-sensitive  function):  an 
employee  is  considei^  to  be  performing  a 
safety-sensitive  frmction  during  any  period  in 
which  he  or  she  is  actually  performing,  ready 
to  perform,  or  immediately  available  to 
perform  such  functions. 

Refuse  to  submit  (to  an  alcohol  test)  means 
that  a  covered  employee  fails  to  provide 
adequate  breath  for  testing  without  a  valid 
medical  explanation  after  he  or  she  has 
received  notice  of  the  requirement  to  be 
tested  in  accordance  with  this  appendix,  or 
engages  in  conduct  that  clearly  obstructs  the 
collection  process. 

Safety-sensitive  function  means  a  function 
listed  in  section  II  of  this  appendix. 

Substance  abuse  professional  means  a 
licensed  physician  (Medical  Doctor  or  Doctor 
of  Osteopathy),  or  a  licensed  or  certified 
psychologist,  social  worker,  or  employee 
assistance  professional  with  knowledge  of 
and  clinical  experience  in  the  diagnosis  and 
treatment  of  alcohol-related  disorders. 

D.  Preemption  of  State  and  local  laws.  1. 
Except  as  provided  in  subparagraph  2  of  this 
paragraph,  these  regulations  preempt  any 
State  or  local  law,  rule,  regulation,  or  order 
to  the  extent  that: 

(a)  Compliance  with  both  the  State  or  local 
requirement  and  this  appendix  is  not 
possible;  or 

(b)  Compliance  with  the  State  or  local 
requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  any 
requirement  in  this  appendix. 

2.  The  alcohol  misuse  requirements  of  this 
title  shall  not  be  construed  to  preempt 
provisions  of  State  criminal  law  that  impose 
sanctions  for  reckless  conduct  leading  to 
actual  loss  of  life,  injury,  or  damage  to 
property,  whether  the  provisions  apply 
specifically  to  transportation  employees  or 
employers  or  to  the  general  public. 

E.  Other  requirements  imposed  by 
employers.  Except  as  expressly  provided  in 
these  alcohol  misuse  requirements,  nothing 
in  these  requirements  shall  be  construed  to 
affect  the  authority  of  employers,  or  the 
rights  of  employees,  with  respect  to  the  use 
or  possession  of  alcohol,  including  any 
authority  and  rights  with  respect  to  alcohol 
testing  and  rehabilitation. 

F.  Requirement  for  notice.  Before 
performing  an  alcohol  test  under  this 
appendix,  each  employer  shall  notify  a 
covered  employee  that  the  alcohol  test  is 
required  by  this  appendix.  No  employer  shall 
falsely  represent  &at  a  test  is  administered 
under  this  appendix. 

II.  Covered  Employees 

Each  employee  who  performs  a  function 
listed  in  this  section  directly  or  by  contract 
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fm  an  employer  as  defined  in  this  appendix 
must  be  subj^  to  alcohol  testing  UMer  an 
FAA-approved  alcohol  misuse  prevention 
program  implemented  in  accordance  writh 
this  appendix.  The  covered  safety-sensitive 
fimetions  are: 

1.  Flight  crewmember  duties. 

2.  Flight  attendant  duties. 

3.  Flight  instruction  dudes. 

4.  Airaraft  dispatcher  dudes. 

5.  Aircraft  maintenance  dudes. 

6.  Ground  security  coordinator  duties. 

7.  Aviadon  screening  dudes. 

8.  Air  traffic  control  dudes. 

in.  Tests  Required 

A.  Pre-employmeat/pre-duty.  1.  Prior  to  the 
first  time  a  covered  employee  performs 
safety-sensitive  funedons  for  an  employer, 
the  employee  shall  undergo  tesdng  for 
alcohol  No  employer  shall  allow  a  covered 
employee  to  p^orm  safety-sensidve 
funedons  unless  the  employee  has  been 
administered  an  alcohol  test  with  a  result 
Indicating  an  alcohol  concentration  less  than 
.04.  If  a  pre-employment/pre-duty  test  result 
under  this  paragraph  indicates  an  alcohol 
concentration  of  .02  or  greater  but  less  than 
.04,  the  provisions  of  paragraph  F  of  secdon 
V  of  this  appendix  apply. 

2.  An  employer  is  not  required  to 
administer  an  alcohol  test  as  required  by  this 
paragraph  if; 

(a)  the  employee  has  undergone  an  alcohol 
test  required  by  this  appendix  or  the  alcohol 
misuse  rule  of  another  DOT  agency  within 
the  previous  6  months,  with  a  result 
indicating  an  alcohol  concentradon  lower 
than  .04;  and 

(b)  the  employer  ensures  that  no  prior 
employer  of  the  covered  employee  of  whom 
the  employer  has  knowledge  has  records  of 
a  violadon  of  s§  65.46a,  121.458,  or  135.253 
of  this  chapter  or  the  alcohol  misuse  rule  of 
another  DOT  agency  within  the  previous  6 
months. 

B.  Post-accident  1.  As  soon  as  pracdcable 
following  an  accident,  an  employer  shall  test 
each  surviving  covered  employee  for  alcohol 
if  that  employee’s  performance  of  a  safety- 
sensitive  fonedon  either  contributed  to  the 
accident  or  cannot  be  completely  discounted 
as  a  contribudng  factor  to  the  accident  The 
decision  not  to  administer  a  test  under  this 
section  shall  be  based  on  the  employer’s 
determination,  using  the  best  available 
informadon  at  the  dme  of  the  determination, 
ithat  the  employee’s  performance  could  not 
have  contributed  to  the  accident 

2.  If  a  test  required  by  this  secdon  is  not 
administered  within  2  hours  following  the 
accident,  the  employer  shall  submit  a  report 
to  the  FAA,  Office  cl  Aviation  Medicine, 
Drug  Abatement  Division  (AAM-800),  400 
7th  Street  SW.,  Washington,  DC  20590, 
stadng  the  reasons  the  test  was  not  promptly 
administered.  If  a  test  required  by  this 
section  is  not  administered  within  8  hours 
following  the  accident,  the  employer  shall 
cease  attempts  to  administer  an  alcohol  test 
and  shall  submit  the  same  report 

3.  A  covered  employee  who  is  subject  to 
post-accident  testing  who  leaves  the  scene  of 
an  accident  without  a  valid  reason  prior  to 
submission  to  such  test  may  be  deemed  by 
the  employer  to  have  refused  to  submit  to 


testing.  Nothing  in  this  secdon  shall  be 
construed  to  require  the  delay  of  necessary 
medical  attendon  for  injured  people 
following  an  accident  or  to  prohibit  a  covered 
employee  from  leaving  the  scene  of  an 
aeddent  fior  the  period  necessary  to  obtain 
assistance  in  responding  to  the  accident  or  to 
obtain  necessary  emergency  medical  care. 

Q  Random  testing.  1.  Ea^  employer  rirall, 
at  various  dmes,  randomly  select  cowed 
employees  for  unannounr^  alcohol  teeing. 
The  selection  of  employees  shall  be  made  by 
use  of  a  adentifically  valid  method,  such  as 
a  random-number  table  or  a  computer-bned 
random  number  generator  that  is  matched 
with  employees’  Social  Security  numbers, 
payroll  idendficadon  numbers,  or  other 
comparable  idendfying  numbm.  Each 
covered  employee  shall  have  an  equal  chance 
of  being  tested  under  the  selecdon  process 
used. 

2.  During  each  12  month  period  following 
the  start  of  random  alcohol  testing  by  the 
employer,  the  employer  shall  meet  the 
following  conditions: 

(a)  The  dates  for  administering 
unannounced  testing  of  randomly-selected 
covered  employees  shall  be  spread 
reasonably  throughout  the  12-month  period; 
and 

(b)  The  number  of  employees  randomly 
selected  for  tesdng  duri^  the  12-month 
period  shall  equal  an  annual  rate  of  not  less 
than  (10-50)  fwreent  of  the  total  number  of 
employees  subject  to  alcohol  testing  under 
this  appendix  or  the  alcohol  misuse  rule  of 
another  DOT  agency.  If  the  employer 
conducts  random  tesdng  through  a 
consordum,  the  annual  rate  may  be 
calculated  for  each  individual  employer  at 
for  the  total  number  of  covered  employees 
subject  to  random  testing  by  the  consortiiun. 

3.  A  covered  employee  shall  only  be  tested 
while  the  employee  is  performing  safety- 
sensitive  functions;  just  before  the  employee 
is  to  perform  safety-sensitive  functions;  or 
just  after  the  employee  has  ceased  performing 
such  functions. 

4.  Each  employer  shall  require  that  each 
covered  employee  who  is  notified  of 
selection  for  random  testing  proceeds  to  the 
testing  site  immediately.  However,  if  the 
employee  is  performing  a  safety-sensidve 
funedon  at  the  time  of  the  notification,  the 
employer  shall  instead  ensure  that  the 
employee  ceases  to  perform  the  safety- 
sensitive  function  and  proceeds  to  the  testing 
site  as  soon  as  possible. 

D.  Reasonable  suspicion  testing.  1.  Each 
employer  shall  require  any  covert  employee 
to  submit  to  an  alcohol  test  when  the 
employer  has  reasonable  suspicion  to  believe 
that  the  employee  has  violated  the  alcohol 
misuse  prohibidons  in  $§  65.46a,  121.458,  or 
135.253  of  this  chapter. 

2.  The  employer’s  determination  that 
reasonable  suspicion  exists  to  require  the 
covered  employee  to  undergo  an  alcohol  test 
shall  be  based  on  specific,  contemporaneous, 
articulable  observadons  concerning  the 
appearance,  behavior,  speech  or  b<^y  odors 
of  the  employee.  The  required  observations 
shall  be  n^e  by  a  supervisOT  who  is  trained 
in  detecting  the  symptoms  of  alcohol  misuse. 
The  supervisor  who  makes  the  determination 
that  reasonable  sxispicion  exists  shall  not 


conduct  the  breath  alcohol  test  on  that 
employee. 

3.  Alcohol  testing  is  authorized  by  this 
secdon  only  if  the  observadons  required  by 
paragraph  2  are  made  during  or  just 
preceding  the  period  of  the  work  day  that  the 
covered  employee  is  required  to  be  in 
compliance  with  this  rule.  A  covered 
employee  may  be  required  to  undergo 
reasonable  suspicion  testing  for  alcohol 
while  the  employee  is  performing  safety- 
sensitive  functions;  just  before  the  employee 
is  to  perform  safety-sensidve  fimcdons;  or 
just  after  the  employee  has  ceased  performing 
such  functions. 

E.  Return  to  duty  testing.  Each  employer 
shall  ensure  that  twfore  a  covered  employee 
returns  to  duty  requiring  the  performance  of 
a  safety-sensitive  mnedon  after  engaging  in 
conduct  prohibited  in  §$  65.46a,  121.458,  or 
135.253  of  this  chapter,  the  employee  shall 
undergo  a  return  to  duty  alcohol  test  with  a 
result  indicating  an  alcohol  concentration  of 
less  than  .02. 

F.  Follow-up  testing.  Following  a 
determination  under  section  VI,  paragraph 
C2  of  this  appendix  that  a  covered  employee 
is  in  need  of  assistance  in  resolving  problems 
associated  with  alcohol  misuse,  each 
employer  shall  ensure  that  the  employee  is 
subject  to  unannounced  follow-up  alcohol 
testing  as  directed  by  a  substance  abuse 
professional  in  accordance  with  the 
provisions  of  section  VI,  paragraph  C3(b)(2) 
of  this  appendix. 

G.  Retesting  of  covered  employees  with  an 
alcohol  concentration  of  .02  or  greater  but 
less  than  .04.  Each  employer  shall  retest  a 
covered  employee  to  ensure  compliance  with 
the  provisions  of  section  V,  para^ph  F  of 
this  appendix,  if  the  employer  chooses  to 
permit  the  employee  to  perform  a  safety- 
sensidve  function  within  8  hours  following 
the  administration  of  an  alcohol  test 
indicating  an  alcohol  concentration  of  .02  or 
greater  but  less  than  .04. 

IV.  Handling  of  Test  Results,  Record 
Retention,  and  Confidentiality 

A.  Retention  of  records.  1.  General 
Requirement.  Each  employer  shall  maintain 
records  of  its  alcohol  misuse  prevention 
program  as  provided  in  this  section.  The 
records  shall  be  maintained  in  a  seciuo 
location  with  controlled  access. 

2.  Period  of  Retention.  Each  employer  shall 
maintain  the  records  in  accordance  with  the 
following  schedule: 

(a)  Five  years.  Records  of  employee  alcohol 
test  results  with  results  indicadng  an  alcohol 
concentration  of  .02  or  greater, 
documentadon  of  refusals  to  take  required 
alcohol  tests,  calibration  documentation,  and 
employee  evaluations  and  referrals,  shall  be 
maintained  for  a  minimum  of  5  years. 

(b)  Two  years.  Records  related  to  the 
collection  process  (except  calibration  of 
evidential  breath  testing  devices)  and 
training  shall  be  maintained  for  a  minimum 
of  2  years. 

(c)  One  year.  Records  of  negative  test 
results  (as  defined  in  49  CFR  part  40)  Shall 
be  maintained  for  a  minimum  of  1  year. 

3.  Types  of  Records.  The  following  specific 
reconfe  shall  be  maintained. 

(a)  Records  related  to  the  collection 
process; 
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(1)  Collection  logbooks,  if  used. 

(2)  Documents  relating  to  the  random 
selection  process. 

(3)  Calibration  documentation  for 
evidential  breath  testing  devices. 

(4)  Verification  of  breath  alcohol 
te^nician  training. 

(5)  Documents  generated  in  connection 
with  decisions  to  administer  reasonable 
suspicion  alcohol  tests. 

(6)  Documents  generated  in  connection 
with  decisions  on  post-accident  tests. 

(7)  Docrunents  verifying  existence  of  a 
m^ical  explanation  of  the  inability  of  a 
covered  employee  to  provide  adequate  breath 
for  testing. 

(b)  Records  related  to  test  results: 

(1)  The  employer’s  copy  of  the  alcohol  test 
form,  including  the  results  of  the  test; 

(2)  Documents  related  to  the  refusal  of  any 
covered  employee  to  submit  to  an  alcohol 
test  required  by  this  appendix. 

(3)  Documents  presented  by  a  covered 
employee  to  dispute  the  result  of  an  alcohol 
test  administered  under  this  appendix. 

(c)  Documents  related  to  other  violations  of 
§  65.46a,  $  121.248,  or  $  135.253  of  this 
chapter. 

(d)  Records  related  to  evaluations: 

(1)  Records  pertaining  to  a  determination 
by  a  substance  abuse  professional  concerning 
a  covered  employee’s  need  for  assistance. 

(2)  Records  concerning  a  covered 
employee’s  compliance  with  the 
recommendations  of  the  substance  abuse 
professional. 

(3)  Records  of  notifications  to  the  Federal 
Air  Surgeon  of  violations  of  the  alcohol 
misuse  prohibitions  in  this  chapter  by 
covered  employees  who  hold  medical 
certificates  issued  under  part  67  of  this 
chapter. 

(e)  Records  related  to  education  and 
training: 

(1)  Materials  on  alcohol  misuse  awareness, 
including  a  copy  of  the  employer’s  policy  on 
alcohol  misuse. 

(2)  Documentation  of  compliance  with  the 
requirements  of  section  VI,  paragraph  A  of 
this  appendix. 

(3)  Documentation  of  training  provided  to 
supervisors  for  the  purpose  of  qualifying  the 
supervisors  to  make  a  determination 
concerning  the  need  for  alcohol  testing  based 
on  reasonable  suspicion. 

(4)  Certification  that  any  training 
conducted  under  this  appendix  complies 
with  the  requirements  for  such  training. 

B.  Reporting  of  results  in  a  management 
information  system.l.  Each  employer  shall 
submit  to  the  FAA  an  annual  report  covering 
the  calendar  year,  summarizing  the  results  of 
its  alcohol  misuse  prevention  program. 

2.  Each  employer  that  is  subject  to  more 
than  one  DOT  agency  alcohol  rule  shall 
identify  each  employee  covered  by  the 
regulations  of  more  than  one  DOT  agency. 
The  identification  will  be  by  the  total  number 
and  category  of  covered  function.  Prior  to 
conducting  any  alcohol  test  on  a  covered 
employee  subject  to  the  rules  of  more  than 
one  DOT  agency,  the  employer  shall 
determine  whi^  DOT  agency  rule  or  rules 
authorizes  or  requires  the  test.  'The  test  result 
information  shall  be  directed  to  the 
appropriate  DOT  agency  or  agencies. 


3.  Each  employer  shall  ensure  the  accuracy 
and  timeliness  of  each  report  submitted  by 
the  employer  or  by  a  consortium. 

4.  Each  employer  shall  submit  the  required 
annual  report  no  later  than  February  15  of 
each  year.  The  report  shall  be  submitted  on 
the  form  specified  by  the  FAA.  Each  report 
shall  contain: 

(a)  Number  of  covered  employees  by 
employee  category. 

(b)  Number  of  covered  employees  in  each 
category  subject  to  alcohol  testing  under  the 
alcohol  misuse  rule  of  another  DOT  agency, 
identified  by  each  agency. 

(c) (1)  Number  of  initial  tests  by  type  of  test 
and  employee  category. 

(2)  Number  of  confirmatory  tests,  by  type 
of  test  and  employee  category. 

(d)  Niunber  of  confirmatory  alcohol  tests 
indicating  an  alcohol  concentration  of  .04  or 
greater,  by  type  of  test  and  employee 
category. 

(e)  Number  of  confirmatory  alcohol  tests 
indicating  an  alcohol  concentration  of  .02  or 
greater  but  less  than  .04. 

(f)  Number  of  persons  denied  a  position  as 
a  covered  employee  following  a  pre- 
employment/pre^uty  alcohol  test  indicating 
an  alcohol  concentration  of  .04  or  greater. 

(g)  Number  of  covered  employees  with  a 
confirmatory  alcohol  test  indicating  an 
alcohol  concentration  of  .04  or  greater  who 
were  returned  to  duty  in  covert  positions 
(having  complied  with  the  recommendations 
of  a  substance  abuse  professional  as 
described  in  section  V,  paragraph  E,  and 
section  VI,  paragraph  C  of  this  appendix). 

(h)  Numlwr  of  covered  employees  who 
were  administered  alcohol  and  drug  tests  at 
the  same  time,  with  both  a  positive  drug  test 
result  and  an  alcohol  test  result  indipating  an 
alcohol  concentration  of  .04  or  greater. 

(i}  Number  of  covered  employees  who  were 
found  to  have  violated  other  alcohol  misuse 
provisions  of  $§  65.46a,  121.458,  or  135.253 
of  this  chapter,  and  the  action  taken  in 
response  to  the  violation. 

(j)  Number  of  covered  employees  who 
refosed  to  submit  to  an  alcohol  test  required 
under  this  appendix,  and  the  action  taken  in 
response  to  each  refusal. 

(k)  Number  of  supervisors  who  have 
received  training  during  the  reporting  period 
in  determining  the  existence  of  reasonable 
suspicion  of  alcohol  misuse. 

(l)  Direct  costs  of  the  program  during  the 
reporting  period: 

(1)  Breath  collection 

(2)  Breath  analysis  (equipment/service) 

(3)  Substance  abuse  professional  evaluation 

(if  appropriate) 

(4)  Education  and  training. 

C  Access  to  facilities  and  records.  1. 
Except  as  required  by  law  or  expressly 
authorized  or  required  in  this  appendix,  no 
employer  shall  release  covered  employee 
information  that  is  contained  in  records 
required  to  be  maintained  under  this 
appendix. 

2.  A  covered  employee  is  entitled,  upon 
written  request,  to  obtain  copies  of  any 
records  pertaining  to  the  employee’s  use  of 
alcohol,  including  any  records  pertaining  to 
his  or  her  alcohol  tests.  The  employer  shall 
promptly  provide  the  records  requested  by 
the  employee.  Access  to  an  employee's 


records  shall  not  be  contingent  upon 
payment  for  records  other  than  those 
specifically  requested. 

3.  Each  employer  shall  permit  access  to  nil 
facilities  utilized  in  complying  with  the 
requirements  of  this  appendix  to  the 
Sectary  of  Transportation  or  any  DOT 
agency  with  regulatory  authority  over  the 
employer  or  any  of  its  covered  employees. 

4.  Each  employer  shall  make  available 
copies  of  all  results  of  alcohol  testing 
conducted  under  this  appendix  and  any 
other  information  pertaining  to  the 
employer’s  alcohol  misuse  prevention 
program,  when  requested  by  the  Secretary  of 
Transportation  or  any  DOT  agency  with 
regulatory  authority  over  the  employer  or 
covered  employee. 

5.  When  requested  by  the  National 
Transportation  Safety  Board  as  part  of  an 
accident  investigation,  each  employer  shall 
disclose  information  related  to  the 
employer’s  administration  of  a  post-accident 
alcohol  test  administered  following  the 
accident  under  investigation. 

6.  Records  shall  be  made  available  to  a 
subsequent  employer  upon  receipt  of  written 
request  from  the  covered  employee. 

Disclosure  by  the  subsequent  employer  is 
permitted  only  as  expressly  authorized  by  the 
tenns  of  the  employee’s  request 

7.  An  employer  may  disclose  information 
required  to  be  maintained  under  this 
appendix  pertaining  to  a  covered  employee 
to  the  employee  or  to  the  decisionm^er  in 
a  lawsuit,  grievance,  or  other  proceeding 
initiated  by  or  on  behalf  of  the  individual 
and  arising  from  the  results  of  an  alcohol  test 
administered  under  this  appendix  or  from 
the  employer’s  determination  that  the 
employee  engaged  in  conduct  prohibited 
under  §  65.46a,  §121.458,  or  §135.253  of  this 
chapter  (including,  but  not  limited  to,  a 
worker’s  compensation,  unemployment 
compensation,  or  other  proceeding  relating  to 
a  benefit  sought  by  the  employee). 

8.  An  employer  shall  release  information 
regarding  a  covered  employee’s  records  as 
directed  by  the  specific,  written  consent  of 
the  employee  authorizing  release  of  the 
information  to  an  identified  person.  Release 
of  such  information  by  the  person  receiving 
the  information  is  permitted  only  in 
accordance  with  the  terms  of  the  employee’s 
consent. 

V.  Consequences  for  Employees  Engaging  in 
Alcohol-Related  Conduct 

A.  Removal  from  safety-sensitive  fiinction. 
1.  Except  as  provided  in  section  VI  of  this 
appendix,  no  covered  employee  shall 
perform  safety-sensitive  frmctions  if  the 
employee  has  engaged  in  conduct  prohibited 
by  §  65.46a.  §  121.456,  or  §  135.253  of  this 
chapter  or  an  alcohol  misuse  rule  of  another 
DO'T  agency. 

2.  No  employer  shall  permit  any  covered 
employee  to  perform  safety-sensitive 
functions  if  the  employer  has  determined 
that  the  employee  has  violated  this 
paragraph. 

B.  Permanent  disqualification  for  service. 
An  employee  is  permanently  precluded  from 
performing  safety-sensitive  duties  for  an 
employer  if  the  employee  has  used  alcohol  in 
violation  of  §  65.46a(d),  §  121.458(d),  or 
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$  135.2S3(d)  or  if  the  employee  engages  in 
other  alcohol  misuse  in  violation  of  $  65.46a, 

$  121.458,  or  §  135.253  of  this  chapter  and 
had  previously  engaged  in  conduct  that 
violated  the  provisions  of  §  65.46a,  $  121.458, 
or  §  135.253  of  this  chapter  after  (the  effective 
date  of  the  final  ru/e]. 

Q  Notice  to  the  Federal  Air  Surgeon.  1.  An 
employer  who  determines  that  a  covered 
employee  who  holds  a  medical  certificate 
issued  under  part  67  of  this  chapter  has 
violated  the  provisions  of  §  65.46a,  §  121.458, 
or  §  135.253  of  this  chapter  shall  notify  the 
Federal  Air  Surgeon  within  2  working  days. 

2.  Each  such  employer  shall  forward  to  the 
Federal  Air  Surgeon  a  copy  of  the  report  of 
any  evaluation  performed  under  the 
provisions  of  section  VI  of  this  appendix 
within  2  working  days  of  the  employer's 
receipt  of  the  report. 

3.  All  documents  shall  be  sent  to  the 
Federal  Air  Surgeon,  Office  of  Aviation 
Medicine,  Drug  Abatement  Division  (AAM- 
800),  400  7th  Street  SW.,  Washington,  DC 
20590. 

4.  No  covered  employee  who  holds  a  part 
67  medical  certificate  shall  perform  safety- 
sensitive  duties  for  an  employer  following  a 
violation  imtil  and  unless  the  Federal  Air 
Surgeon  has  recommended  that  the  employee 
be  permitted  to  perform  such  duties. 

D.  Notice  of  refusals.  1.  Except  as  provided 
in  subparagraph  2  of  this  paragraph,  each 
employer  shall  notify  the  FAA  of  any  covered 
employee  who  holds  a  certificate  issued 
under  part  61,  part  63,  or  part  65  who  has 
refused  to  submit  to  an  alcohol  test  required 
under  this  appendix.  Notifications  should  be 
sent  to;  Federal  Aviation  Administration, 
Aviation  Standards  National  Field  Office, 
Airmen  Certification  Branch,  AVN-460,  P.O. 
Box  25082,  Oklahoma  City,  OK  73125. 

2.  An  employer  is  not  required  to  notify  the 
FAA  of  refusals  to  submit  to  pre¬ 
employment/pre-duty  alcohol  tests  or 
refusals  to  submit  to  return  to  duty  tests. 

E.  Required  evaluation  and  testing.  No 
covered  employee  who  has  engaged  in 
conduct  prohibited  by  §  65.46a,  §  121.458,  or 
§  135.253  of  this  chapter  shall  perform  safety- 
sensitive  functions  unless  the  employee  has 
met  the  requirements  of  section  VI,  paragraph 
C  of  this  appendix.  No  employer  shall  permit 
a  covered  employee  to  perform  safety- 
sensitive  functions  unless  the  employee  has 
met  the  requirements  of  section  VI,  paragraph 
C  of  this  appendix.  Nothing  in  this  paragraph 
shall  be  construed  to  prohibit  the  continued 
performance  of  safety-sensitive  functions 
necessary  to  respond  to  an  emergency. 

F.  Other  alcohol-related  conduct.  1.  No 
covered  employee  tested  under  the 
provisions  of  section  III  of  this  appendix  who 
is  found  to  have  an  alcohol  concentration  of 
.02  or  greater  but  less  than  .04  shall  perform 
or  continue  to  perform  safety-sensitive 
functions  for  an  employer,  nor  shall  an 
employer  permit  the  employee  to  perform  or 
continue  to  perform  safety-sensitive 
functions,  imtil; 

(a)  The  employee's  alcohol  concentration 
measiu^s  less  than  .02;  or 

(b)  The  start  of  the  employee's  next 
regularly  scheduled  duty  period,  but  not  less 
than  8  hours  following  administration  of  the 
test. 


2.  Except  as  provided  in  subparagraph  1  of 
this  paragraph,  no  employer  shall  take  any 
action  under  this  rule  against  an  employee 
based  solely  on  test  results  showing  an 
alcohol  concentration  less  than  .04.  This  does 
not  prohibit  an  employer  with  authority 
independent  of  this  rule  from  taking  any 
action  otherwise  consistent  with  this  law. 

3.  Nothing  in  this  paragraph  shall  be 
construed  to  prohibit  the  continued 
performance  of  safety-sensitive  functions 
necessary  to  respond  to  an  emergency. 

VI.  Alcohol  Misuse  Information.  Training, 
and  Referral 

A.  Employer  obligation  to  promulgate  a 
policy  on  the  misuse  of  alcohol.  1.  General 
requirements.  Each  employer  shall  provide 
educational  materials  that  explain  these 
alcohol  misuse  requirements  and  the 
employer's  policies  and  procedures  with 
respect  to  meeting  those  requirements.  Each 
employer  shall  provide  written  notice  to 
every  covered  employee  and  to 
representatives  of  employee  organizations  of 
the  availability  of  this  information. 

2.  Required  content.  The  materials  to  be 
made  available  to  employees  shall  include 
detailed  discussion  of  at  least  the  following; 

(a)  The  identity  of  the  person  designated  by 
the  employer  to  answer  employee  questions 
about  the  materials. 

(b)  The  categories  of  employees  who  are 
subject  to  the  provisions  of  these  alcohol 
misuse  requirements. 

(c)  Sufficient  information  about  the  safety- 
sensitive  functions  performed  by  those 
employees  to  make  clear  what  period  of  the 
work  day  the  covered  employee  is  required 
to  be  in  compliance  with  these  alcohol 
misuse  requirements. 

(d)  Specific  information  concerning 
employee  conduct  that  is  prohibited  by  this 
chapter. 

(e)  The  circumstances  under  which  a 
covered  employee  will  be  tested  for  alcohoi 
under  this  appendix. 

(f)  The  procedures  that  will  bo  used  to  test 
for  the  presence  of  alcohol,  protect  the 
employee  and  the  integrity  of  the  breath 
testing  process,  safeguard  the  validity  of  the 
test  results,  and  ensure  that  those  results  are 
attributed  to  the  correct  employee. 

(g)  The  requirement  that  a  covered 
employee  submit  to  alcohol  tests 
administered  in  accordance  with  this 
appendix. 

(h)  An  explanation  of  what  constitutes  a 
reffisal  to  submit  to  an  alcohol  test  and  the 
attendant  consequences. 

(i)  The  consequences  for  covered 
employees  found  to  have  violated  the 
prohibitions  in  this  chapter,  including  the 
requirement  that  the  employee  be  removed 
immediately  from  performing  safety-sensitive 
functions,  and  the  procedures  under  section 
VI  of  this  appendix. 

(j)  The  consequences  for  covered 
employees  found  to  have  an  alcohol 
concentration  of  .02  or  greater  but  less  than 
.04. 

(k)  Optional  provisions.  The  materials 
supplied  to  covered  employees  may  also 
include  information  on  additional  employer 
policies  with  respect  to  the  use  or  possession 
of  alcohol,  including  any  consequences  for 


an  employee  found  to  have  a  specified 
alcohol  level,  that  are  based  on  the 
employer's  authority  independent  of  this 
appendix.  Any  such  additional  policies  or 
consequences  must  be  clearly  and  obviously 
described  as  being  based  on  independent 
authority. 

B.  Training  for  supervisors.  Each  employer 
shall  ensure  that  persons  designated  to 
determine  whether  reasonable  suspicion 
exists  to  require  a  covered  employee  to 
undergo  alcohol  testing  under  section  11  of 
this  appendix  receive  at  least  60  minutes  of 
training  on  the  physical,  behavioral,  speech, 
and  performance  indicators  of  probable 
alcohol  misuse. 

C  Referral,  evaluation,  and  treatment.  1. 
Each  covered  employee  who  has  engaged  in 
conduct  prohibited  by  $  65.46a,  $  121.458,  or 
§  135.253  of  this  chapter  shall  be  advised  by 
the  employer  of  the  resources  available  to  the 
employee  in  evaluating  and  resolving 
problems  associated  with  the  misuse  of 
alcohol,  including  the  names,  addresses,  and 
telephone  numbers  of  substance  abuse 
professionals  and  counseling  and  treatment 
programs. 

2.  Each  covered  employee  who  engages  in 
conduct  prohibited  under  §  65.46a,  §  121.458, 
or  §  135.253  of  this  chapter  shall  be  evaluated 
by  a  substance  abuse  professional  who  must 
determine  what  assistance,  if  any,  the 
employee  needs  in  resolving  problems 
associated  with  alcohol  misuse. 

3.  (a)  Before  a  covered  employee  returns  to 
duty  requiring  the  performance  of  a  safety- 
sensitive  function  after  engaging  in  conduct 
prohibited  by  §  65.46a,  $  121.458,  or 

$  135.253  of  this  chapter,  the  employee  shall 
undergo  an  alcohol  test  with  a  result 
indicating  an  alcohol  concentration  of  less 
than  .02. 

(b)  In  addition,  each  covered  employee 
identifred  as  needing  assistance  in  resolving 
problems  associated  with  alcohol  misuse — 

(i)  Shall  be  evaluated  by  a  substance  abuse 
professional  to  determine  whether  the 
employee  has  properly  followed  any 
rehabilitation  program  prescribed  under 
subparagraph  2  of  this  paragraph,  and, 

(ii)  Shall  be  subject  to  unannounced 
follow-up  tests  administered  by  the  employer 
following  the  employee's  return  to  duty.  The 
number  and  frequency  of  such  follow-up 
testing  shall  be  determined  by  a  substance 
abuse  professional,  but  shall  consist  of  at 
least  six  tests  in  the  first  12  months  following 
the  employee's  return  to  duty.  Follow-up 
testing  shall  not  exceed  60  months  from  the 
date  of  the  employee's  return  to  duty.  The 
substance  abuse  professional  may  terminate 
the  requirement  W  follow-up  testing  at  any 
time  after  the  frrst  six  tests  have  been 
administered,  if  the  substance  abuse 
professional  determines  that  such  testing  is 
no  longer  necessary. 

4.  Evaluation  and  rehabilitation  may  be 
provided  by  the  employer,  by  a  substance 
abuse  professional  under  contract  with  the 
employer,  or  by  a  substance  abuse 
professional  not  affiliated  with  the  employe 
The  choice  of  substance  abuse  professional 
and  assignment  of  costs  shall  be  made  in 
accordance  with  employer/employee 
agreements  and  employer  policies. 

5.  The  requirements  of  this  paragraph  with 
respect  to  referral,  evaluation,  and 
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rehabilitation  do  not  apply  to  applicants  who 
refute  to  submit  to  or  ^ve  a  pre¬ 
employment/pre-duty  test  with  a  result 
indicating  an  alcohol  concentration  of  .04  or 
greater. 

V27.  Employer’s  Alcohol  Misuse  Prevention 
Pro^amPlan 

A.  Schedule  for  submisskm  of  plans  and 
implementation.  1.  Bach  employe  shall 
submit  an  alcohol  misuse  prevention 
program  (AMPP)  plan  to  the  FAA  on  a  form 
and  in  a  manner  prescribed  by  the 
Administrator.  Plans  should  be  submitted  to 
the  FAA,  Office  of  Aviation  Medicine,  Drug 
Abatement  Division  (AAM-800),  400  7th 
Street  SW.,  Washington,  DC  20590,  by 
certified  U.&  mail,  return  receipt  requested, 
in  accordance  with  the  acheduto  below. 

(a)  Badi  empIo]rer  who  holds  a  part  121 
certificate,  ea^  employer  who  holds  a  part 
135  certificate  and  dir^Iy  employs  more 
than  SO  covmed  employees,  and  each  air 
traffic  control  fiKility  affected  by  this  rule 
shall  submit  an  AMPP  plan  to  the  FAA  by 
[6  months  after  the  efiective  date  of  the  final 
rule].  Each  employer  must  implement  an 
approved  AMPP  by  [12  months  after  the 
e^ctive  date  of  the  final  rule].  Contractor 
employees  to  these  employers  must  be 
subject  to  an  FAA-approved  AMPP  by  [14 
months  after  the  effective  date  of  the  final 
rule]. 

(b)  Each  employer  who  holds  a  part  135 
certificate  and  directly  employs  11  to  50 
covered  employees  shall  submit  an  AMPP 
plan  to  the  FAA  by  [12  months  after  the 
effective  date  of  the  final  rule].  Each 
employer  must  implement  an  approved 
AMPP  by  [16  months  after  the  effective  date 
of  the  final  rule].  Contractor  employees  to 
these  employers  must  be  subject  to  an  FAA- 
approved  AMPP  by  [20  mon^s  after  the 
e^ctive  date  of  the  final  rule]. 

(c)  Each  employer  who  holds  a  part  135 
certificate  and  directly  employs  ten  or  fewer 
covered  employees,  and  each  operator  as 
defined  in  14  CFR  135.1(c)  shall  submit  an 
AMPP  plan  to  the  FAA  by  [18  months  after 
the  eff^ive  date  of  the  final  rule].  Each 
employer  must  implement  an  approved 
AMPP  by  [24  months  after  the  effective  date 
of  the  final  rule].  Contractor  employees  to 
these  employers  must  be  subject  to  an  FAA- 
approved  AMPP  by  [26  months  after  the 
effective  date  of  the  final  rule]. 

2.  A  company  providing  covered 
employees  by  contract  to  employers  may 
submit  an  AMPP  plan  directly  to  the  FAA  for 
approval  on  a  form  and  in  a  manner 
prescribed  by  the  Administrator.  Each 
contractor  company  shall  implement  its 
approved  AMPP  in  accordant  with  its  terms 
and  the  provisions  of  this  appendix. 

(a)  The  FAA  may  revoke  its  approval  in  the 
case  of  any  contracts  company  tiiat  fails  to 
properly  implement  its  AK^P. 

(b)  No  employer  shall  use  a  contractor 
company’s  employee  who  is  not  subject  to 
the  employer’s  AMPP  unless  the  employer 
has  first  determined  that  the  employee  is 
subject  to  another  FAA-approved  AMPP. 

3.  A  consortium  may  submit  a  cote  AMPP 
plan  directly  to  the  FAA  for  approval  on  a 
form  and  in  a  maimer  prescribe  by  the 
Administrator.  Each  consortium  shall 


implement  its  approved  plan  in  accordance 
with  its  terms  and  the  provisions  of  this 
appendix. 

(a)  The  FAA  may  revoke  its  approval  in  the 
case  of  any  consortium  that  fails  to  properly 
implement  its  AMPP. 

(р)  Badi  employer  that  participates  in  an 
FAA-approved  consortium  remains 
individually  responsible  for  ensuring 
compliance  with  the  provisions  of  these 
alcohol  misuse  requirements  and  must 
maintain  all  record  required  under  section 
IV  of  this  appendix. 

(с)  Each  consortium  shall  notify  the  FAA 
of  any  membership  termination  within  10 
da3rs  of  such  term^tion. 

4.  Any  person  who  applies  for  a  certificate 
under  the  provisions  of  jpart  121  or  135  of 
this  chapter  after  [the  ef^tive  date  of  the 
final  rule]  shall  submit  an  alcohol  misuse 

Sirevention  program  (AMPP)  plan  to  the  FAA 
or  approval  aim  must  obtain  such  approval 
prior  to  beginning  operations  pursuant  to  the 
certificate.  The  AMPP  shall  be  implemented 
concurrently  with  beginning  such  operations 
or  by  the  date  specified  in  paragraph  A.1  of 
this  secticm,  whichever  is  later.  Contractor 
employees  to  a  new  certificate  holder  must 
be  subject  to  an  FAA-approved  AMPP  within 
60  days  of  the  implementation  of  the 
employer’s  AMPP. 

5.  Any  person  who  intends  to  begin 
sightseeing  operations  as  an  operator  under 
14  CFR  135.1(c)  after  [the  effective  date  of  the 
final  rule]  shall,  not  later  than  60  days  prior 
to  the  proposed  Initiation  of  such  operations, 
submit  an  alcohol  misuse  prevention 
program  (AMPP)  plan  to  the  FAA  for 
approval.  No  operator  may  begin  conducting 
si^tseeing  flints  prior  to  receipt  of  the 
FAA’s  approval  of  the  AMPP  plan;  the  AMPP 
shall  be  Implemented  concurrently  with  the 
inception  of  operations  or  by  the  date 
specified  in  paragraph  A.l  of  this  section, 
whichever  is  later.  Contractor  employees  to 
a  hew  operator  must  be  subject  to  an  FAA- 
approved  AMPP  within  60  days  of  the 
implementation  of  the  employer’s  AMPP. 

7.  Each  employer  or  contractor  company 
that  submits  an  AMPP  plan  to  the  FAA  shall 
consider  its  plan  to  be  approved  unless 
notified  to  the  contrary  by  the  FAA  within 
60  days  of  the  date  the  plan  was  received  at 
the  FAA  as  reflected  on  the  certified  mail 
receipt. 

8.  Each  consortium  that  submits  a  core 
AMPP  plan  to  the  FAA  for  approval  must 
receive  the  express  written  approval  of  the 
plan  from  the  FAA  prior  to  submitting  rider 
plans  or  performing  services  under  the  plan. 

9.  Each  employer,  and  each  contractor 
company  that  submits  a  plan  directly  to  the 
FAA.  shall  notify  the  FAA  of  any  proposed 
change  in  status  (e.g.,  join  a  consortium  or 
another  carrier’s  program,  change 
consortium,  etc.)  and  must  receive  FAA 
approval  prior  to  the  effective  date  of  such 
change,  llie  employer  or  contractor  company 
must  ensure  that  it  is  continuously  cove^ 
by  an  FAA-approved  alcohol  misuse 
prevention  program. 

B.  Aeouired  content  of  AMPP  plans.  1. 

Each  AMPP  plan,  including  a  consortium 
core  plan  to  the  extent  the  consortium  will 
be  providing  services  required  under  this 
appendix,  shall  provide  the  following 
Information: 


(a)  The  name,  address,  and  telephone 
number  of  the  plan  submitter’s  AMPP 
manager. 

(b)  The  evidential  breath  testing  (EBT) 
device  that  will  be  used  to  conduct  aloihol 
testing  under  this  appendix; 

(c)  inie  person(s)  or  company  that  will  be 
collecting  breath  specimens; 

(d)  The  person(s)  or  company  that  will  be 
providing  BBT  training  and  maintenance; 

(e)  The  name,  address,  and  telephone 
number  of  the  substance  abuse  professional 
who  will  conduct  evaluations  under  this 
appendix;  and 

(f)  Hie  name,  address,  and  telephone 
number  of  the  rehabilitation  provider  if 
chosen  by  the  employer. 

2.  Consortium  rider  plans  shall  provide  the 
following  information: 

(a)  The  identity  of  the  consortium; 

(b)  The  name,  address,  and  telephone 
number  of  the  consortium  member’s  AMIT 
manager,  and 

(c)  Any  information  otherwise  required 
under  paragraph  1.,  above,  that  will  not  be 
covered  by  the  consortium. 

3.  Each  plan  and  rider  submitter  shall 
provide  c^fication  of  understanding  of  and 
agreement  to  comply  with  the  provisions  of 
the  FAA’s  alcohol  misuse  prevention 
regulations. 

4.  Any  amendments  to  the  information 
required  in  paragraphs  1  and  2  above  shall 
be  submitted  to  foe  FAA  for  review  and 
approval  prior  to  implementation  of  the 
changes.  The  FAA  reserves  the  right  to 
require  employers,  consortia,  and/or 
contractor  companies  to  amend  previously- 
approved  plans  as  deemed  necessary  by  the 
FAA  for  compliance  with  this  appendix. 

VI//.  Employees  Located  Outside  the  U.S. 

A.  Each  covered  employee  located  outside 
the  territory  of  the  United  States  who  is 
directly  employed  by  an  employer  will 
become  subject  to  the  provisions  of  these 
alcohol  misuse  requirements  on  January  2, 
1995;  provided,  however,  that  no  such 
employee  shall  be  tested  for  alcohol  misuse 
while  located  outside  the  territory  of  the 
United  States  if  the  Federal  Aviation 
Administration  receives  written 
documentation  from  an  employer  that  such 
testing  is  inconsistent  with  the  laws  and 
regulations  of  the  coimtry  in  which  the 
employee  is  located.  Employers  shall  submit 
copies,  in  English,  of  any  applicable  laws  and 
regulations  to  the  FAA,  Office  of  Aviation 
Medicine,  Drug  Abatement  Division  (AAM- 
800),  400  7th  Street  SW.,  Washington,  DC 
20590. 

B.  The  provisions  of  this  appendix  shall 
not  apply  to  any  person  located  outside  the 
territory  of  the  United  States  who  performs 
a  safety-sensitive  function  by  contract  for  an 
employer. 

PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

13.  The  authority  citation  for  part  135 
is  revised  to  read  as  follows: 

Autiiority:  49  U.S.C.  1354(a),  1355(a), 
1421-1431,  and  1502  (revised.  Pub.  L  102- 
143,  October  28. 1991);  49  U.S.C.  106(g) 
(revised.  Pub.  L  97-449,  January  12, 1983). 
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14.  In  §  135.1  paragraphs  (c)  and  (d) 
are  revised  to  read  as  follows: 

f  135.1  Applicability. 
***** 

(c)  For  the  purpose  of  §§  135.249, 
135.251, 135.253, 135.255,  and  135.353, 
operator  means  any  person  or  entity 
conducting  non-stop  sightseeing  flights 
for  compensation  or  hire  in  an  airplane 
or  rotorcrafl  that  begin  and  end  at  the 
same  airport  and  are  conducted  within 
a  25  statute  mile  radius  of  that  airport. 

■(d)  Notwithstanding  the  provisions  of 
this  part  and  appendices  I  and  ]  to  part 
121  of  this  chapter,  an  operator  who 
does  not  hold  a  part  121  or  part  135 
certificate  is  permitted  to  use  a  person 
who  is  otherwise  authorized  to  perform 
aircraft  maintenance  or  preventive 
maintenance  duties  and  who  is  not 
subject  to  FAA-approved  anti-drug  and 
alcohol  misuse  prevention  programs  to 
perform — 

(1)  Aircraft  maintenance  or  preventive 
maintenance  on  the  operator’s  aircraft  if 
the  operator  would  otherwise  be 
required  to  transport  the  aircraft  more 
than  50  nautical  miles  further  than  the 
repair  point  closest  to  operator’s 
principal  place  of  operation  to  obtain 
these  services:  or 

(2)  Emergency  repairs  on  the 
operator’s  aircraft  if  the  aircraft  cannot 
be  safely  operated  to  a  location  where 
an  employee  subject  to  FAA-approved 
programs  can  perform  the  repairs. 

15.  Section  135.253  is  added  to  read 
as  follows; 

§  1 35.253  Misuse  of  alcohol 

(a)  This  section  applies  to  employees 
who  perform  a  function  listed  in 
appendix  J  to  part  121  of  this  chapter  for 
a  certificate  holder  or  operator  (covered 
employees).  For  the  purpose  of  this 
section,  a  person  who  meets  the 
definition  of  covered  employee  in 
appendix  J  is  considered  to  be 
performing  the  function  for  the 
certificate  holder  or  operator. 

(b)  Alcohol  concentration.  No  covered 
employee  shall  report  for  duty  or  remain 
on  duty  requiring  the  performance  of 
safety-sensitive  functions  while  having 
an  alcohol  concentration  of  .04  or 
greater.  No  certificate  holder  or  operator 
having  actual  knowledge  that  an 
employee  has  an  alcohol  concentration 
of  .04  or  greater  shall  permit  the 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

(c)  Under  the  influence  of  alcohol. 
Notwithstanding  l^e  absence  of  a 
reasonable  suspicion  alcohol  test  under 
appendix  J  to  part  121  of  this  chapter, 
no  covered  employee  shall  report  for 
duty  or  remain  on  duty  requiring  the 
performance  of  safety-sensitive 


functions  while  the  employee  is  under 
the  influence  of  or  impair^  by  alcohol, 
as  shown  by  behavior  or  appearance 
characteristic  of  alcohol  misuse  or  by  an 
adverse  effect  on  the  employee’s  ability 
to  perform  his  or  her  assigned  functions. 
No  certificate  holder  or  operator  having 
actual  knowledge  that  the  employee  is 
in  violation  of  this  provision  shall 
permit  a  covered  employee  to  perform 
or  continue  to  perform  safety-sensitive 
functions. 

(d)  On-duty  use.  No  covered  employee 
shall  use  alcohol  while  performing 
safety-sensitive  functions.  No  certificate 
holder  or  operator  having  actual 
knowledge  that  a  covered  employee  is 
using  alcohol  while  performing  safety- 
sensitive  functions  shall  permit  the 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

(e)  Pre-duty  use.  (1)  No  employee 
shall  perform  flight  crewmember  or 
flight  attendant  duties  within  8  hours 
after  using  alcohol.  No  certificate  holder 
or  operator  having  actual  knowledge 
that  such  an  employee  has  used  alcohol 
within  8  hours  shall  permit  the 
employee  to  perform  or  continue  to 
perform  the  specified  duties. 

(2)  No  employee  shall  perform  safety- 
sensitive  duties  other  than  those 
specified  in  paragraph  (e)(1)  of  this 
section  within  4  hours  after  using 
alcohol.  No  certificate  holder  or 
operator  having  actual  knowledge  that 
such  an  employee  has  used  alcohol 
within  4  hours  shall  permit  the 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

(f)  Use  following  an  accident.  No 
covered  employee  who  has  actual 
knowledge  of  an  accident  involving  an 
aircraft  for  which  he  or  she  performed 

a  safety-sensitive  function  at  or  near  the 
time  of  the  accident  shall  use  alcohol  for 
8  hours  following  the  accident,  unless 
he  or  she  has  been  given  a  post-accident 
test  under  appendix  J  of  part  121  of  this 
chapter,  or  the  employer  has  determined 
that  the  employee’s  performance  could 
not  have  contributed  to  the  accident. 

(g)  Refusal  to  submit  to  a  required 
alcohol  test.  No  covered  employee  shall 
refuse  to  submit  to  a  post-accident, 
random,  reasonable  suspicion,  or 
follow-up  alcohol  test  required  under 
appendix  J  to  part  121  of  this  chapter. 

16.  Section  135.255  is  added  to  read 
as  follows: 

§  1 35.255  Testing  for  alcohol. 

(a)  Each  certificate  holder  and 
operator  must  establish  an  alcohol 
misuse  prevention  program  in 
accordance  with  the  provisions  of 
appendix  J  to  part  121  of  this  chapter. 

(b)  No  certificate  holder  or  operator 
shall  use  any  person  who  meets  the 


definition  of  “covered  employee”  in 
appendix  )  to  part  121  to  perform  a 
safety-sensitive  function  listed  in  that 
appendix  unless  such  person  is  subject 
to  testing  for  alcohol  misuse  in 
accordance  with  the  provisions  of 
appendix  J. 

Issued  in  Washington,  DC,  on  December  2, 
1992. 

Andrew  H.  Card,  Jr., 

Secretary  of  Transportation. 

Thomas  C  Richards, 

Administrator. 

[FR  Doc.  92-29675  Filed  12-10-92;  10.00  am) 
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Federal  Aviation  Administration 

14  CFR  Parts  121  and  129 

[Docket  No.  27066;  Notice  No.  92-18] 

RIN  2120-AE79 

Anti-Drug  Program  and  Alcohol  Misuse 
Prevention  Program  for  Employees  of 
Foreign  Air  Carriers  Engaged  in 
Specified  Aviation  Activities 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 

SUMMARY:  The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  directs 
the  FAA  Administrator  to  prescribe 
regulations  that  require  foreign  air 
carriers  to  establish  drug  and  alcohol 
testing  programs  for  employees 
performing  safety-sensitive  aviation 
functions.  The  regulations  must  be 
consistent  with  the  international 
obligations  of  the  United  States  and  take 
into  consideration  any  applicable  laws 
and  regulations  of  foreign  countries. 
This  notice  invites  comments  on  a 
variety  of  issues  related  to  the 
application  of  drug  and  alcohol  testing 
requirements  to  safety-sensitive 
employees  of  foreign  air  carriers 
operating  within  the  territory  of  the 
United  States. 

DATES:  Comments  must  be  received  on 
or  before  February  16, 1993. 

ADDRESSES:  Comments  on  this  notice 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Coimsel,  Attn;  Rules  Docket 
(AGC-10),  Docket  No.  27066,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments  that 
are  delivered  to  this  address  must  be 
marked  “Docket  No.  27066.”  Comments 
may  be  examined  in  Room  915G 
between  8:30  a.m.  and  5  p.m.  on 
weekdays,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Julie  B.  Murdoch,  Office  of  Aviation 
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Medicine,  Drug  Abatement  Division 
(AAM-800),  Federal  Aviation 
Administration,  400  7th  Street.  SW., 
Washington.  DC  20590;  telephone  (202) 
366-6710. 

SUPPLEMENTARY  INFORMATION; 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  a  proposed 
rule  by  submitting  such  written  data, 
views,  suggestions,  or  arguments  as  they 
may  desire.  Communications  should 
identify  the  regulatory  docket  or  notice 
number  and  be  submitted  in  triplicate  to 
the  address  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  rulemaking  action 
is  taken.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  submit  with  those  comments  a 
self-addressed  stamped  postcard  on 
which  the  following  statement  is  made: 
‘‘Comments  to  Docket  No.  27066."  The 
postcard  will  be  dated  and  time 
stamped  and  returned  to  the 
commenter.  All  comments  submitted 
will  be  available  for  review  in  the  Rules 
Docket,  both  before  and  after  the 
comment  closing  date.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  also  be  hied 
in  the  docket. 

Availability  of  ANPRM 

Any  person  may  obtain  a  copy  of  this 
ANPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attn:  Public  Inquiry 
Center  (APA-230),  800  Independence 
Avenue,  SW.,  Washington,  1X3  20591,  or 
by  calling  (202)  267-3484.  Requests 
must  include  the  notice  number  of  this 
ANPRM. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  rulem^ng 
actions  should  request  a  copy  of 
Advisory  Circular  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedures. 

Current  Laws  and  Regulations 

Tlie  FAA  has  general  statutory 
authority  to  regulate  safety  in  civil 
aviation  under  the  Federal  Aviation  Act 
of  1958  (the  FAAct),  as  amended.  As 
provided  in  section  1108  of  the  FAAct, 
the  United  States  of  America  has 
complete  and  exclusive  national 
sovereignty  in  the  airspace  of  the  United 
States  (49  App.  U.S.C.  1508(a)). 
However,  as  a  signatory  to  the 
Convention  on  International  Civil 
Aviation  (December  7, 1944, 61  Stat. 
1180,  T.I.A.S.  No  1591;  hereinafter  the 
Chicago  Convention),  the  United  States 


must  exerdse  that  sovereignty  with 
respect  to  foreign  civil  aircraft  in  a 
manner  consistent  with  the  Chicago 
ConventicHi. 

The  Chicago  Convention  stipulates 
that  a  member  State  has  complete  and 
exclusive  sovereignty  as  to  regulating 
the  operation  and  navigation  of  foreign- 
registered  aircraft  within  its  territory.  Id. 
arts.  1-2, 12.  Regulation  of  aviation 
activity  that  takes  place  wholly  or 
substantially  within  the  territory  of  the 
United  States,  so  long  as  the  regulation 
is  reasonable  and  takes  into 
consideration  applicable  foreign  laws 
that  may  affect  the  foreign  air  carriers  or 
their  employees,  is  therefore  clearly 
within  the  scope  of  the  FAA’s  authority. 
The  FAA  has,  for  example,  prescribed 
regulations  requiring  foreign  air  carrier 
pilots  to  be  familiar  with  applicable  air 
traffic  and  other  rules,  and  directing 
foreign  air  carriers  to  establish 
procedures  to  verify  such  knowledge. 

(14  CFR  129.19.) 

The  Chicago  Convention  does  not 
explicitly  permit  the  extraterritorial 
application  of  one  State’s  laws  to  non¬ 
citizens  outside  the  territory  of  that 
State;  however.  States  may  promulgate 
regulations  regarding  entrance  into  or 
departure  from  their  territorial 
boundaries  by  aircraft.  The  United 
States  has  used  this  authority,  together 
writh  the  supporting  provisions  of  the 
Chicago  Convention  and  its  Annexes,  to 
regulate  foreign  air  carriers  operating 
into  the  Unit^  States  in  a  number  of 
areas,  including  airplane  security.  (14 
CFR  129.25.) 

In  addition  to  establishing  the  general 
rights,  privileges,  and  obligations  of  the 
member  States  engaging  in  international 
aviation,  the  Chicago  Convention 
established  the  International  Civil 
Aviation  Organization  (ICAO).  An 
adjtmct  of  the  United  Nations,  the  ICAO 
includes  all  of  the  signatories  to  the 
Chicago  Convention  (over  170 
countries]  and  operates  through  a 
standing  Coimcil  comprised  of  33 
elected  States  and  a  General  Assembly 
that  meets  every  three  years.  ICAO  has 
responsibility  for  establishing 
international  Standards  and 
Recommended  Practices  to  promote 
aviation  safety.  Every  memlrar  State 
must  adhere  to  the  established 
Standards,  imless  the  State  files  a 
difference  with  ICAO.  States  are 
encouraged,  but  not  required,  to  comply 
writh  Recommended  Practices. 

As  a  signatory  to  the  Chicago 
Convention,  the  U.S.  is  bound  by  its 
Annex  2  (Rules  of  the  Air),  whic^ 
provides  in  paragraph  2.5  that 

No  person  shall  pilot  an  aircraft,  or  act  as 
a  flight  crew  member  of  an  aircraft,  while 


under  the  Influence  of  intoxicating  liquor  or 
any  narcotic  or  drug,  by  reason  of  which  that 
person’s  capacity  so  to  act  is  impaired. 

Consistent  writh  this  standard,  the  FAlA’s 
regulations  prohibit  any  person  from 
acting  or  attempting  to  act  as  a 
crewrmember  within  8  hours  after 
consuming  any  alcoholic  beverage, 
while  tmder  the  influence  of  alcohol, 
while  using  any  drug  that  affects  the 
person’s  faculties  in  a  manner  contrary 
to  safety,  or  while  having  .04  percent  by 
weight  or  more  alcohol  in  the  blood.  (14 
CFR  91.17(a).)  This  regulation  covers  all 
operations  within  the  territory  of  the 
United  States,  including  foreign  air 
carrier  operations. 

Under  Federal  criminal  law.  no 
person  may  operate  or  direct  the 
operation  of  a  common  carrier  (which 
includes  foreign  air  carriers  operating 
wdthin  the  territory  of  the  United  States) 
while  under  the  influence  of  a 
controlled  substance  or  alcohol.  (18 
U.S.C.  342.)  An  individual  with  a  blood 
alcohol  content  of  .10  percent  or  more 
is  presumed  to  be  under  the  influence 
of  alcohol  (18  U.S.C.  343(1)),  as  is  an 
individual  wdth  a  quantity  of  drug  in  his 
or  her  system  that  would  be  sufficient 
to  impair  the  perception,  mental 
processes,  or  motor  functions  of  the 
average  individual  (18  U.S.C  343(2)). 

Many  states  have  similar  criminal 
laws  that  prohibit  any  person  ftom 
operating  an  aircraft  while  under  the 
influence  of  alcohol  and/or  drugs. 

Under  limited  circumstances,  the  FAA’s 
regulations  require  persons  who  are 
being  investigated  for  violation  of  these 
State  or  local  laws  to  submit  to  alcohol 
tests  when  requested  by  authorized 
State  or  local  law  enforcement  officers, 
end,  upon  request,  to  furnish  the  test 
results  to  the  Administrator.  (14  CFR 
91.17(c).) 

On  November  21, 1988,  the  FAA 
published  regulations  that  reqviire 
certain  employers  to  establish  anti-drug 
programs  for  their  employees  who 
perform  specified  safety-sensitive 
functions  (e.g.,  pilots,  ffight  attendants, 
and  mechanics).  In  addition  to  requiring 
employers  to  educate  employees  about 
the  detrimental  effects  of  drug  abuse, 
the  FAA’s  anti-drug  rule  requires  pre¬ 
employment,  random,  post-accident, 
reasonable  cause,  and  return  to  duty 
drug  testing.  Individuals  required  to 
hold  airman  medical  certificates  wider 
14  CFR  part  67  are  also  subject  to 
periodic  drug  testing.  The  anti-drug  rule 
is  limited  in  its  application,  however,  to 
the  employees  (whether  direct  or 
contract)  of  U.S.  employers.  Similarly, 
the  proposed  alcohol  misuse  prevention 
program  (which  lists  the  employees  who 
would  be  subject  to  alcohol  testing), 
published  elsewhere  in  today’s  Federal 
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Register,  cmrently  only  proposes 
application  to  U.S.  employers  and  not  to 
foreign  air  carriers. 

Omnibus  Tranq>ortation  Employee 
Testing  Act 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (the  Act 
(Pub.  ll  102-143,  title  V))  was  enacted 
on  October  28, 1991.  Among  other 
things,  the  Act  adds  a  new  section  614 
to  the  FAAct,  which  requires  the  FAA 
Administrator  to  prescribe  regulations 
under  which  air  carriers  and  foreign  air 
carriers  must  establish  alcohol  and  drug 
testing  programs  for  safety-sensitive 
employees.  The  Act  specifically 
provides  diat  the  regulations  must 
establish  a  program  which  requires  air 
carriers  and  foreign  air  carriers  to 
conduct  drug  and  alcohol  testing  of 
safety-sensitive  employees.  (Section  3  of 
the  Act,  amending  title  VI  of  the  FAAct 
(49  App.  U.S.C.  1434(a)(1)).)  Hie  Act 
also  provides  that  the  requirements 
applicable  to  foreign  air  carriers  must  be 
consistent  with  the  international 
obligations  of  the  United  States,  and 
must  take  into  consideration  any 
applicable  laws  and  regulations  of 
foreign  countries.  (Section  3  of  the  Act. 
amending  title  VI  of  the  FAAct  (49  App. 
U.S.C.  1434(e)(3)).) 

As  discussed  above,  the  FAA  has 
jurisdiction  over  the  navigation  and 
operations  of  foreign  air  carriers  within 
the  territory  of  the  United  States.  The 
FAA  would  not  propose,  for  example,  to 
apply  its  drug  and  alcohol  rules  to  the 
performance  of  safety-sensitive 
functions  by  foreign  air  carrier 
employees  outside  the  territory  of  the 
United  States.  However,  in  determining 
whether  and  how  to  impose  drug  and 
alcohol  testing  requirements  on  such 
carriers,  the  FAA  must,  vmder  the  Act. 
take  into  consideration  not  only 
international  obligations  of  the  U.S. 
such  as  the  Chicago  Convention,  but 
also  any  applicable  foreign  laws  and 
reflations. 

We  also  recognize  the  concerns  of 
foreign  coimtries,  and  are  aware  of  the 
practical  considerations  that  may  arise 
as  we  implement  the  provisicms  of  the 
Act  with  respect  to  foreign  air  carriers. 
For  these  reasons,  the  FAA  is  issuing 
this  ANPRM,  rather  than  a  notice  of 
proposed  rulemaking,  to  seek  the 
public’s  views  on  a  variety  of  issues  and 
responses  to  questions  that  may  arise  in 
addressing  drug  and  alcohol  testing  by 
fcveign  air  carriers.  The  Act  similarly 
amended  the  statutes  applicable  to  the 
Federal  Railroad  Administration  (FRA) 
and  the  Federal  Highway 
Administration  (FHWA).  These 
amendments,  and  the  possible 
implications  for  the  rail  and  commercial 


motor  vehicle  industries,  are  addressed 
in  ANPRMs  specific  to  each  industry 
published  elsewhere  in  today’s  Federal 
Register.  It  is  the  intent  of  the 
Department  to  foster  consistency  to  the 
extent  possible  in  prescribing 
regulations  implementing  these  similar 
statutory  provisions. 

In  a  provision  specific  to  the  FAA,  the 
Act  directed  the  Secretaries  of  State  and 
Transportation  to  call  on  the  member 
countries  of  the  ICAO  to  strengthen  and 
enforce  existing  standards  to  prohibit 
the  use,  in  violation  of  law  or  Federal 
regulation,  of  alcohol  or  a  controlled 
substance  by  crew  members  in 
international  civil  aviation.  Id.  On 
September  30. 1992,  a  resolution  offered 
by  the  United  States  and  co-sponsored 
by  a  number  of  other  countries  was 
introduced  at  the  29th  General 
Assembly  of  ICAO  in  furtherance  of  this 
legislative  directive  (ICAO  Document 
A29-WP/67;  EX/17;  3/9/92).  The 
resolution  was  approved  by  the 
Assembly  and  states  that  the  Assembly: 

1.  Declares  its  strong  support  for  making 
and  maintaining  civil  aviation  workplaces 
free  of  substance  abuse  and  encourages 
cooperative  efforts  throughout  the 
international  civil  aviation  community  to 
educate  employees  on  the  dangers  of 
substance  abuse,  and  to  take  steps,  when 
deemed  necessary,  to  detect  and  deter  such 
use,  and  through  such  efforts,  to  ensure  that 
substance  abuse  never  becomes  prevalent  or 
tolerated  within  civil  aviation; 

2.  Urges  the  Council  to  accord  a  high 
degree  of  priority  •  •  •  to  expediting  the 
development  and  publication  of  guidance 
material  containing  measiues  which  may  be 
implemented  by  Contracting  States  •  *  *; 

3.  Requests  the  Council  to  continue  its 
effort  to  monitor: 

(a)  the  existence  and  growth  of  the  threat 
to  the  safety  of  international  civil  aviation 
posed  by  substance  abuse;  and 

(b)  efforts  by  Contracting  States  to 
implement  preventive  measures;  and 

4.  Requests  the  Council  to  present  a  report 
on  the  implementation  of  this  Resolution  to 
the  next  cndinary  session  of  the  Assembly. 

The  willingness  of  the  member  States 
of  ICAO  to  adopt  this  resolution 
indicates  the  degree  to  which  substance 
abuse  is  recognized  as  a  threat  to 
international  civil  aviation  safety. 
Although  the  methods  chosen  to 
address  substance  abuse  problems  will 
inevitably  vary  by  State,  the  United 
States  has  at  present  identified 
substance  abuse  testing  as  a  useful  tool 
for  detecting  and  deterring  use  of  illegal 
drugs  and  misuse  of  alcohol. 

General  Problems  and  Issues 

The  following  general  problems  and 
issues  have  been  identified  in  assessing 
the  implications  of  the  Act’s  testing 
provisions.  In  responding  to  the 
questions  and  requests  for  comment 


below,  we  ask  that  commenters 
distinguish  responses  relating  to  alcohol 
testing  from  those  relating  to  drug 
testing,  where  the  same  respronse  is  not 
appropriate  for  both. 

1.  International  Agreements  and  Foreign 
Laws 

We  have  set  forth  above  the  FAA's 
interpretation  of  the  international  law 
pertaining  to  the  imposition  of 
substance  abuse  testing  requirements  on 
foreign  air  carriers  under  U.S. 
regulations.  We  are  aware,  however,  that 
commenters  may  have  different 
perspectives.  We  seek  further 
information  on  any  bilateral  or 
multilateral  obligations  of  the  U.S.,  or 
principles  of  customary  international 
law,  that  may  affect  our  implementation 
of  the  Act.  If  there  are  any  international 
agreements  under  development  that 
would  affect  drug  and  alcohol  testing  of 
foreign  air  carriers,  we  also  seek 
information  on  them.  In  commenting  on 
international  obligations  of  the  U.S.,  we 
request  that  commenters  focus  on  any 
provisions  that  affect  the  ability  of  the 
United  States  to  require  testing  of 
employees  conducting  operations  in  the 
U.S.,  with  the  testing  to  take  place  in  the 
United  States. 

In  addition  to  international 
obligations,  we  seek  comment  on  any 
laws  or  regulations  of  foreign  countries 
that  we  should  take  into  account  in 
implementing  the  Act.  We  would  like  to 
obtain  information  on  any  laws  or  rules, 
with  English-language  translations,  of 
specific  foreign  countries  whose  foreign 
air  carriers  conduct  operations  within 
the  territory  of  the  U.S.  that  we  should 
consider. 

2.  Pre-employment  and  Follow-Up 
Testing 

Often,  employees  of  forei^  air 
carriers  are  recruited  and  hired  in  the 
foreign  country  involved.  For  example, 
a  Canadian  employer  may  hire  Canadian 
nationals  in  Canada,  some  of  whom  will 
subsequently  conduct  operations  in  the 
United  States.  The  employer  may  not 
know,  at  the  time  of  hire,  which  of  its 
employees  will  perform  safety-sensitive 
functions  within  the  territory  of  the 
United  States. 

In  such  a  situation,  should  the 
employer  be  required  to  conduct  any 
pre-emplo)mrient  testing?  If  so,  how. 
when,  and  where  would  the  foreign  air 
carrier  conduct  pre-employment  testi;^ 
of  the  employees  who  were  to  perform 
safety-sensitive  functions  in  the  United 
States?  Should  all  pre-employment 
testing  be  conducted  in  the  U.S.,  or 
should  any  proposed  rules  permit  the 
employer  to  conduct  tests  in  its  own 
country? 
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If  an  employee  tests  positive  on  any 
type  of  alcohol  or  drug  test,  the  FAA’s 
existing  and  proposed  rules  generally 
require  a  return  to  duty  test  and  follow¬ 
up  tests,  over  a  period  of  time.  For  an 
employee  based  outside  of  the  territory 
of  the  United  States  who  comes  into  the 
U.S.  occasionally,  questions  similar  to 
those  mentioned  above  for  pre¬ 
employment  testing  may  arise.  If  the 
foreign  air  carrier  does  not  conduct  the 
tests  in  its  own  country,  should  we 
require  the  foreign  air  carrier  to  arrange 
for  the  required  tests  to  take  place  in  the 
United  States? 

3.  Random  Testing 

Under  the  FAA’s  current  anti-drug 
rule,  to  meet  random  testing  rate 
requirements,  employers  have  to 
conduct  a  certain  number  of  tests  per 
year  [e.g.,  under  a  50  percent  random 
testing  rate,  a  number  of  tests  each  year 
equivalent  to  half  the  number  of  the 
employees  in  the  random  pool).  Should 
all  of  a  foreign  air  carrier’s  covered 
employees  who  perform  safety-sensitive 
functions  within  the  territory  of  the  U.S. 
at  any  time  have  to  be  part  of  a  random 
testing  pool?  Could  a  true  random 
testing  program  be  developed  that 
would  provide  for  testing  only  within 
the  territory  of  the  United  States?  How 
would  foreign  air  carriers  arrange  for  the 
unannounced,  random  testing  of  their 
employees  only  in  U.S.  territory? 

Are  there  circumstances  in  which 
foreign  air  carriers  should  not  be  subject 
to  a  random  testing  requirement  at  all? 

4.  Requirement  for  All  Types  of  Tests 

The  Act  specifically  requires  four 

types  of  substance  abuse  testing  by 
covered  employers:  Pre-employment, 
random,  reasonable  suspicion,  and  post¬ 
accident.  Periodic  testing  associated 
with  an  airman  medical  examination  is 
discretionary  on  the  part  of  the 
Administrator.  Should  the  FAA  refrain 
from  requiring  foreign  air  carriers  to 
conduct  certain  kinds  of  tests?  The  FAA 
anticipates  little  problem  with  requiring 
a  post-accident  or  reasonable  suspicion 
test  in  the  U.S.,  following  an  accident  or 
basis  for  reasonable  suspicion  that 
occurred  in  this  country.  At  the  29th 
General  Assembly  of  ICAO,  the  only 
organization  to  oppose  the  U.S.- 
sponsored  substance  abuse  resolution — 
the  International  Federation  of  Air  Line 
Pilots’  Associations — recognized  the 
usefulness  of  both  types  of  tests. 

However,  as  discussed  above,  there 
may  be  problems  with  requiring  foreign 
air  carriers  to  conduct  other  forms  of 
testing  (e.g.,  random).  Should  the  FAA 
exclude  foreign  air  carriers  from  some  or 
all  types  of  alcohol  or  drug  testing?  Why 
or  why  not?  Should  the  legal  authority 


of  the  foreign  air  carrier  to  conduct  a 
certain  kind  of  testing  in  its  own 
country  be  considered  in  deciding 
whether  to  exclude  foreign  air  carriers 
from  a  certain  country  from  a 
requirement  to  conduct  testing  within 
the  United  States?  If  some  exclusions 
are  desirable,  how  could  such 
exclusions  be  reconciled  with  the 
testing  requirements  of  the  Act?  Should 
the  FAA  consider  reqiiiring  different 
types  of  tests  depending  on  where  the 
foreign  air  carrier  employees  were  based 
(e.g.,  impose  all  types  of  tests  on  U.S.- 
based  employees,  but  only  reasonable 
suspicion  and  post-accident  on 
employees  based  outside  the  U.S.  when 
they  are  performing  safety-sensitive 
functions  within  the  territory  of  the 
U.S.)? 

5.  Other  Compliance  Activities 

The  FAA’s  current  anti-drug  rule  and 
proposed  alcohol  misuse  rule  have  a 
variety  of  other  program  requirements  in 
addition  to  testing.  These  requirements 
pertain  to  employee  assistance  and 
training  programs,  substance  abuse 
professionals,  record  retention,  data 
reporting,  plem  submission,  and  others. 
Some  of  these  activities  or  functions 
could  be  accomplished  most 
conveniently  in  the  foreign  air  carrier’s 
country.  Should  some  or  all  of  the 
foreign  air  carrier’s  program  activities  be 
required  or  permitted  to  take  place 
outside  the  territory  of  the  United 
States? 

How  would  the  FAA  monitor  and 
enforce  compliance  with  anti-drug  or 
alcohol  program  activities  that  take 
place  outside  the  United  States?  What 
problems  are  possible  in  gaining  access 
by  FAA  personnel  to  information  about 
the  foreign  air  carriers’  implementation 
of  program  and  testing  requirements? 

6.  Testing  Procedures 

Under  the  FAA’s  anti-drug  rule,  all 
testing  must  be  conducted  in 
accordance  with  the  procedures 
established  by  the  Office  of  the 
Secretary  of  Transportation  (OST)  in  49 
CFR  part  40.  The  proposed  alcohol 
misuse  rule  would  include  a  similar 
requirement  to  conduct  alcohol  testing 
in  accordance  with  the  procedures 
proposed  by  OST.  Ensuring  compliance 
with  these  procedures  could  raise  a 
number  of  problems  if  any  testing  oi 
collection  is  performed  outside  the 
territory  of  the  United  States.  Should 
there  be  a  method  of  accepting  evidence 
of  compliance  with  a  foreign  country’s 
testing  procedures  in  lieu  of  some  or  all 
of  the  49  CFR  part  40  procedures,  if 
testing  is  permitted  to  be  conducted 
outside  of  U.S.  territory? 


All  urine  specimens  collected  under 
the  FAA’s  anti-drug  rule  must  be 
analyzed  at  a  laboratory  certified  by  the 
National  Institute  on  Drug  Abuse 
(NIDA),  all  of  which  are  in  the  United 
States.  Unless  this  requirement  is 
changed,  specimens  collected  outside 
the  U.S.  for  drug  testing  under  the 
FAA’s  rule  would  have  to  be  sent  to 
these  laboratories  for  analysis.  This 
poses  some  obvious  practical  problems 
(e.g.,  timeliness  of  transmission  of 
specimens  and  associated  paperwork, 
possible  difficulties  with  U.S.  Customs). 
Are  there  other  such  problems?  We  seek 
comment  on  how  the  practical  problems 
could  be  solved.  If  specimen  collection 
for  drug  testing  or  alcohol  testing  is 
permitted  to  be  conducted  outside  the 
U.S.,  how  could  the  possible  language 
or  training  problems  be  overcome  (e.g., 
translations  of  DOT  requirements  or 
forms)? 

In  FAA-mandated  drug  testing,  there 
is  a  requirement  for  medical  review 
officers  to  verify  positive  tests  and 
perform  other  frinctions.  Should  MROs 
(who,  imder  current  rules,  must  be 
physicians  licensed  in  the  U.S.)  have  to 
perform  these  functions,  or  should 
physicians  licensed  in  the  foreign 
countries  involved  be  able  to  serve  as 
MROs?  Could  the  requirements  for 
MROs  pose  particular  problems  in 
countries  with  scarce  medical 
resources?  The  same  questions  can  be 
asked  for  substance  abuse  professionals 
who  would  evaluate  people  who  test 
positive  for  drugs  or  who  misuse 
alcohol.  If  personnel  licensed  in  the 
U.S.  were  required  for  this  function, 
would  this  create  difficult  logistical 
problems  for  the  program? 

As  proposed,  alcohol  testing  would 
have  to  be  conducted  using  evidential 
breath  testing  devices  (EBTs)  on  the 
National  Highway  Transportation  Safety 
Administration’s  Conforming  Products 
List.  Would  there  be  problems  in 
obtaining  or  using  such  EBTs  in  other 
countries,  if  testing  is  permitted  to  be 
conducted  outside  the  territory  of  the 
United  States? 

The  FAA  seeks  comment  on  any  other 
problems  related  to  the  testing 
procedures  that  may  occur  in  the 
context  of  testing  by  foreign  air  carriers. 
We  are  aware,  for  example,  that  there 
may  be  cultural  impediments  in  some 
countries  to  the  provision  of  urine  for 
testing.  Other  countries  may  regulate 
forensic  testing  in  a  way  that  could 
affect  the  ability  of  foreign  air  carriers  to 
comply  with  the  provisions  of  49  CFR 
part  40. 

7.  Required  Consequences 

Under  the  FAA’s  anti-drug  rule  the 
consequence  of  refusing  to  submit  to  a 
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drug  test  or  failing  a  drug  test  is  removal 
from  a  safety-sensitive  position,  until 
the  employee  follows  the  rule's 
procedures  for  returning  to  the 
performance  of  safety-sensitive  duties. 
The  alcohol  misuse  NPRM  prc^x>ses 
similar  consequences.  However,  the 
application  of  the  anti-drug  and  alcohol 
misuse  rules  to  foreign  air  carriers 
would  be  intended  only  to  affect 
operations  within  the  United  States. 
Therefore,  the  FAA  would  not  propose 
to  prohibit  the  performance  of  safety- 
sensitive  functions  outside  the  territory 
of  the  U.S.  by  a  foreign  air  carrier 
employee  who,  fw  example,  failed  a 
drug  test.  Such  an  employee  would, 
however,  be  prohibited  from  conducting 
any  safety-sensitive  functions  in  the 
U.S.  \mtil  the  employee  met  the  FAA's 
return  to  duty  requirements.  How  would 
foreign  air  carriers  ensure  that  an 
employee  who  foiled  or  refused  a  drug 
or  alcohol  test  or  engaged  in  other 
alcohol  misuse  did  not  engage  in 
operations  in  the  U.S.,  until  return  to 
duty  requirements  had  been  met?  How 
would  the  FAA  monitor  compliance 
with  this  requirement? 

8.  Costs 

We  are  specifically  seeking 
information  from  foreign  air  carriers  on 
the  number  of  employees  who  would  be 
effected  by  a  requirement  to  test  persons 
performing  safety-sensitive  functions 
within  the  territory  of  the  U.S.  for 
foreign  air  carriers.  Do  commenters 
anticipate  that  foreign  air  carriers* 
positive  test  rates  for  the  employees 
who  would  be  subject  to  any  proposed 
rules  (which  can  affect  costs 
significantly)  would  be  higher,  lower,  or 
about  the  same  as  the  positive  test  rates 
of  comparable  U.S.  employers?  What 
would  be  the  costs  of  the  anti-drug  and 
alcohol  misuse  program  activities  that 
could  occur  outside  the  U.S.  that  the 
FAA  should  consider  in  estimating  the 
costs  of  the  rule?  Are  there  any  costs 
that  would  be  unique  to  such  program 
activities?  Are  there  any  positive  or 
negative  trade  or  competitive  effects  of 
testing  (or  not  testing)  employees  of 
foreign  air  carriers,  for  either  U.S.  or 
foreign  companies? 

Regulatory  Process  Matters 

Economic  Impact 

The  FAA  is  unable  to  determine  at 
this  point  what  the  likely  costs  of 
implementing  the  Act  with  respect  to 
foreign  air  carriers  might  be,  nor  the 
annual  efiect  on  the  economy. 

Following  a  review  of  the  comments 
submitted  to  this  ANPRM,  the  FAA  will 
determine  what  regulatory  requirements 
.  will  be  proposed.  At  that  time  the  FAA 


will  review  the  potential  costs  and 
benefits,  as  required  by  Executive  Oder 
12291.  As  discussed  above,  we  are 
seeking  relevant  cost  data  to  fecilitate 
the  FAA’s  determinations. 

Significance 

This  anticipated  rulemaking  is  not 
"major"  as  defined  in  Executive  Order 
12291.  It  does  involve  issues  of 
substantial  interest  to  the  public, 
however,  and  the  FAA  has  therefore 
determined  that  the  ANPRM  is 
significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  (44  FR 11034;  February 
2, 1979). 

Other  Regulatory  Matters 

At  this  preliminary  stage,  it  is  not  yet 
possible  to  determine  whether  there  will 
be  a  significant  economic  impact  on  a 
number  of  small  entities,  what  the 
paperwork  burden  might  be,  or  whether 
there  will  be  any  federalism 
implications.  Each  of  these  regulatory 
matters  will  be  addressed  fully  at  the 
time  of  publication  of  any  notice  of 
propos^  rulemaking  (Hi  this  subject. 

List  of  Subjects 

14  CFR  Part  121 

Air  carriers.  Air  transportation. 
Aircraft,  Aircraft  pilots.  Airmen, 
Airplanes,  Alcohol,  Alcoholism, 
Aviation  safety.  Drug  abuse.  Drugs, 
Narcotics,  Pilots,  Safety,  Transportation. 

14  CFR  Part  129 

Air  carriers.  Air  transportation. 
Aircraft.  Aircraft  pilots.  Airmen. 
Airplanes,  Alcohol.  Alcoholism, 
Aviation  safety.  Drug  abuse.  Drugs, 
Foreign  air  carriers.  Narcotics,  Pilots, 
Safety,  Transportation. 

Authority:  49  U.S.C.  1346, 1354(a),  1355, 
1356, 1357, 1401, 1421-1430, 1485, 1502, 
1511,  and  1522  (revised.  Pub.  L  102-143, 
October  28, 1991);  49  U.S.C  106(g)  (revised. 
Pub.  L.  97-449,  January  12, 1983). 

Issued  in  Washington,  DC,  on  December  2, 
1992. 

Andrew  H.  Card,  Jr., 

Secretary  of  Transportation. 

Thomas  C  Richards. 

Administrator. 

(FR  Doc.  92-29676  Filed  12-10-92;  10:00  am) 
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14  CFR  Part  121 

[Docket  No.  25148;  Notice  No.  92-19] 

RtN  2120-AC33 

Anti-Drug  Program  for  Personnel 
Engaged  In  Specified  Aviation 
Activitiea 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  On  November  21. 1988,  the 
Federal  Aviation  Administration  (FAA) 
published  a  final  rule  requiring 
specified  aviation  employers  to 
implement  anti-drug  programs  for 
personnel  performing  sensitive  safety- 
and  security-related  functions.  That 
final  rule  includes  re<x)rdkeeping  and 
reporting  requirements.  In  response  to  a 
Department  of  Transportation  (DOT) 
Notice  of  Proposed  Rulemaking 
(NPRM).  published  elsewhere  in  today's 
Federal  Register,  that  would  establish  a 
standard  Management  Information 
System  for  the  Department’s  drug 
testing  programs,  this  NPRM  proposes 
modifications  to  the  FAA's  record¬ 
keeping  and  reporting  requirements. 

The  amendments  proposed  here  would 
conform  the  FAA's  requirements  to 
those  in  the  DOT  NPRM  and  provide  the 
FAA  with  needed  additional  data  for 
use  in  monitoring  the  anti-drug 
program. 

DATES:  Send  or  deliver  comments  by 
April  14, 1993. 

ADDRESSES:  Send  or  deliver  comments 
on  this  notice,  in  triplicate,  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attn:  Rules  Dcxiket 
(AGC-10),  room  91 5G,  E)ocket  No. 
25148,  800  Independen(»  Avenue,  SW., 
Washington,  E)C  20591.  Persons  wishing 
the  FAA  to  acknowledge  receipt  of  their 
comments  should  submit  with  those 
comments  a  pre-addressed,  stamped 
postcard  on  whicdi  the  following 
statement  is  made;  "Comments  to 
Docdcet  No.  25148.’’  The  postcard  will  be 
dated  and  time  stamped  and  returned  to 
the  person  submitting  the  (X)mmeift 
Comments  may  be  examined  in  the 
Rules  Docket  l^tween  8:30  a.m.  and  5 
p.m.  on  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Daugherty,  Office  of  Aviation 
Medicine.  Drug  Abatement  Division 
(AAM-800),  Federal  Aviation 
Administration,  400  Seventh  Street. 
SW.,  Washington.  E)C  20590;  telephone 
(202)  36&-6710. 
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SUPPLEMENTARY  INFORMATtON; 

General 

Interested  persons  are  invited  to 
participate  in  the  development  of  the 
proposed  rule  by  submitting  such 
written  information,  views,  or 
arguments  as  they  may  desire. 

Comments  relating  to  the 
environmental,  energy,  federalism,  or 
economic  impact  that  might  result  from 
adopting  the  proposals  in  this  notice  are 
invited.  Substantive  comments  should 
be  accompanied  by  cost  estimates. 
Comments  should  identify  the 
regulatory  docket  or  notice  number  and 
should  be  submitted  in  triplicate  to  the 
Rules  Docket  address  specified  above. 

All  comments  received  on  or  before  the 
closing  date  for  comments  specified  will 
be  considered  by  the  Administrator 
before  taking  action  on  this  proposed 
rulemaking  Comments  filed  late  will  be 
considered  to  the  extent  practicable. 

The  proposals  contained  in  this  notice 
may  M  changed  in  light  of  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested  ' 
persons.  A  report  summarizing  each 
substantive  public  contact  wiA  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attn:  Public  Inquiry 
Center  (APA-230),  800  Independence 
Avenue,  SW.,  Washington,  20591,  or 
by  calling  (202)  267-3484.  Requests 
must  include  the  notice  number 
identified  in  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  rulemaking  actions  should 
request  a  copy  of  Advisory  Circular  Tl- 
2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedures. 

Background 

Definitions 

The  following  definitions  apply  to 
terms  used  throughout  this  notice  of 
pr^osed  rulemaking  (NPRM): 

FAjTs  current  rule  (or  the  FAA  final 
rule]  is  the  FAA’s  anti-drug  rule,  as 
amended,  now  in  effect.  This  rule, 
entitled  “Anti-Drug  Program  for 
Personnel  Engaged  in  Specified 
Aviation  Activities,”  was  published  in 
53  FR  47024  (November  21, 1988),  and 
amended  14  CFR  parts  61,  63,  65, 121 
and  135. 

Employee  category  means  a  category 
of  employees  who  must  be  subject  to 
drug  testing  under  the  final  rule  (14  CFR 


part  121,  appendix  I,  section  HI).  The 
employee  categories  in  the  final  rule 
(and  this  NPRM)  are  employees  who 
perform  the  following  functions:  Flight 
crewmembers;  flight  attendants;  flight  or 
groimd  instructors;  flight  testing 
personnel;  aircraft  dispatchers; 
maintenance  or  preventive  maintenance 
personnel;  security  or  screening 
personnel;  and  air  traffic  control 
personnel. 

Test  category  or  type  of  test  are 
synonymous  and  refer  to  the  types  of 
drug  testing  required  by  the  FAA  final 
rule:  pre-employment,  periodic, 
random,  post-accident,  reasonable 
cause,  and  retum-to-duty.  For  further 
information  regarding  the  types  of  tests, 
refer  to  14  CFR  part  121,  appendix  I, 
section  V. 

The  Department  Of  Transportation 
NPRM 

This  NPRM  responds  to  a  Department 
of  Transportation  (DOT)  NPRM  which 
proposes  that  employers  in  all  segments 
of  the  transportation  industry  maintain 
and  submit  standardized  drug  program 
information  as  specified  in  the  rules  of 
the  appropriate  EKDT  operating 
administration  (OA).  Information 
compiled  by  the  FAA  would  be 
incorporated  into  a  comprehensive, 
EXDT-wide  anti-drug  program 
Management  Information  System  (MIS). 
The  proposed  changes  to  the  FAA’s 
current  reporting  requirements  would 
support  the  DOT’S  goal  of  establishing  a 
systematic,  standardized  program  to 
collect,  analyze,  and  interpret  anti-drug 
program  information.  The  data  provided 
through  the  MIS  is  intended  to  be  the 
basis  for  monitoring  implementation  of 
and  compliance  with  the  anti-drug  rule, 
and  for  evaluating  the  effectiveness  of 
the  OAs’  anti-drug  programs  as  well  as 
the  overall  effectiveness  of  the  DOT’S 
program. 

Today’s  Federal  Register  also 
contains  related  NPRMs  issued  pursuant 
to  DOT’S  NPRM  by  each  of  the  other 
DOT  operating  administrations  that 
have  dnig  testing  rules- [Federal  Railroad 
Administration  (FRA),  United  States 
Coast  Guard  (USCG),  Research  and 
Special  Programs  Administration 
(RSPA),  Federal  Highway 
Administration  (FHWA)],  as  well  as  the 
DOT  NPRM. 

The  FAA  NPRM  (Anti-Drug 
Management  Information  System) 

The  FAA  final  rule  requires  aviation 
employers  to  submit  drug  testing  reports 
as  specified  in  section  X  of  appendix  I 
to  14  CFR  part  121.  In  accordance  with 
the  dot’s  NPRM,  the  FAA  proposes  to 
modify  the  reporting  requirements  for 
aviation  employers  in  this  NPRM.  These 


employers  receive  information  from 
forensic  laboratories,  medical  review 
officers,  and  specimen  collection 
agents/facilities  and  therefore  can 
provide  the  necessary  cumulative  data 
for  the  DOT’S  MIS  program. 

Issues  Relating  to  Record  Keeping  and 
Reporting  Procedures 

In  the  following  sections,  the  FAA  has 
compared  the  record  keeping  and 
reporting  procedures  of  the  final  rulei 
the  DOT  NPRM,  and  the  FAA’s 
proposals  in  this  NPRM. 

1.  Reporting  by  a  Representative 
Sample  of  Employers.  The  FAA  final 
rule  requires  a//  affected  aviation 
employers  to  submit  semiannual  and 
annual  reports.  Under  the  DOT  NPRM, 
although  each  employer  or  employer’s 
representative  must  maintain  the  data 
required  by  each  OA’s  rule,  the  OAs 
could  select  a  representative  sample  of 
employers  who  must  submit  reports  to 
the  OA.  The  FAA  does  not  propose  to 
adopt  a  representative  sample  reporting 
tedmique  at  this  time.  Confirmation  of 
actual  drug  testing  levels  and  other 
program  elements  through  official 
reports  from  the  aviation  employer  is  an 
important  aspect  of  compliance 
monitoring.  Therefore,  the  FAA 
proposes  to  continue  to  require 
submission  of  reports  from  all  affected 
aviation  employers,  unless  an  employer 
is  otherwise  expressly  authorized  by  the 
FAA  not  to  submit  a  report. 

2.  Reporting  by  Employee  Category. 
The  FAA  final  rule  requires  aviation 
employers  to  conduct  drug  testing  and 
report  to  the  FAA  the  results  regarding 
specific  employee  categories  or 
positions  tested.  The  DOT  NPRM 
proposes  to  permit  each  OA  to  require 
that  drug  testing  information  be 
reported  either  by  employee  categories 
or  by  other  categories  established  for 
reporting  purposes.  The  FAA  NPRM 
proposes  to  continue  to  require 
reporting  by  employee  categories,  as 
established  in  the  final  rule.  The 
possible  addition  or  deletion  of  covered 
employee  positions  or  categories  would 
be  deferred. 

3.  Reporting  by  Consortia.  The  FAA 
final  rule  requires  all  covered 
employers,  even  those  that  belong  to  a 
consortium,  to  submit  required  reports 
directly  to  the  FAA.  Under  the  DOT 
NPRM,  the  FAA  could  permit  consortia 
to  submit  reports  for  their  member 
companies  directly  to  the  FAA.  The 
FAA  proposes  to  adopt  this  procedure; 
however,  even  if  a  consortium  prepares 
and  submits  a  report  for  an  employer, 
the  employer  would  remain  responsible 
for  the  accuracy  and  timeliness  of  the 
submission. 
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4.  Employers  Affected  by  More  than 
One  OA.  An  aviation  employer  subject 
to  the  FAA  anti-drug  rule  whose 
employees  are  also  subject  to  the  anti¬ 
drug  rule  of  another  OA  must  submit 
data  to  each  regulating  OA  for  those 
employees  covered  by  that  OA  rule. 

This  could  occur  in  a  number  of  ways, 
for  exeunple: 

a.  The  employer  may  have  one  group 
of  employees  who  on/y  perform 
functions  covered  by  the  FAA  and  other 
employees  who  only  perform  functions 
covered  by  another  OA;  or 

b.  The  employer  may  have  individual 
employees  who  perform  functions 
covered  by  two  or  more  OAs. 

In  the  first  situation,  the  groups  of 
employees  are  independent  and 
distinct.  The  employer  is  subject  to  the 
reouirements  of  separate  OAs,  but  the 
inaividual  employee  is  subject  to  the 
requirements  of  only  one  OA.  Under  the 
current  rule,  the  employer  must 
implement  an  FAX-approved  anti-drug 
program  for  the  employees  performing 
FAA  covered  functions.  A  separate  anti¬ 
drug  program  covers  those  employees 
who  are  subject  to  the  requirements  of 
another  OA  rule.  With  respect  to 
reporting  to  the  FAA,  employers  may 
not  include  information  about 
employees  who  do  not  perform  a 
covered  aviation  function.  The  reporting 
of  information  pertaining  to  employees 
covered  by  the  FAA’s  rule  would  not  be 
affected  by  the  reporting  requirements 
of  this  NPRM.  Reports  pertaining  to 
aviation  employees  are  directed  to  the 
FAA;  reports  pertaining  to  employees 
affected  by  another  OA  are  directed  to 
that  OA. 

In  the  second  situation,  the  individual 
employee  is  subject  to  the  requirements 
of  difierent  OAs  during  the  performance 
of  duty.  The  current  rule  requires  that 
employees  who  perform  functions 
covered  by  the  FAA  rule  be  subject  to 
an  FAA-approved  anti-drug  program, 
regardless  of  whether  the  affect^ 
employees  might  be  subject  to  the 
requirements  of  another  OA's  rule.  This 
NPRM  proposes  to  make  the  following 
change:  for  employees  who  pterform 
functions  covered  by  more  than  one  OA, 
employers  would  identify  the  covered 
position  under  which  the  employee 
would  be  categorized,  and  to  which  OA 
the  results  would  be  reported.  The 
identification  would  be  accomplished 
on  the  new  FAA  annual  reporting  form. 

Employers  would  continue  to  report 
information  pertaining  to  drug  tests 
conducted  under  the  auspices  of  the 
FAA  anti-drug  rule  only  to  the  FAA. 

The  employer  would  have  to  determine 
whether  the  test  is  conducted  pursuant 
to  FAA  requirements  or  the 
requirements  of  another  OA.  Based  on 


that  determination,  the  report  would  be 
directed  to  the  appropriate  OA. 

For  employees  subject  to  the 
requirements  of  more  than  one  OA, 
employers  would  notify  employees  that 
a  single  drug  test  (for  example,  a  pre¬ 
employment  test)  may  be  administered 
to  satisfy  the  reqmrements  of  more  than 
one  OA. 

5.  Alternative  Reporting  Methods.  The 
FAA  final  rule  requires  that  all  drug 
tests  conducted  under  the  FAA  anti¬ 
drug  program  be  included  in  the 
semiannual  and  annual  reports.  The 
IX)T  NPRM  proposes  to  allow  an  OA  to 
elect  to  acquire  any  of  the  MIS 
information  elements  through 
alternative  methodology  (for  example, 
through  separately-required  post¬ 
accident  reports).  The  FAA  does  not 
propose  to  acquire  information  through 
alternative  means  at  this  time.  Although 
the  FAA  reporting  system  is  still  being 
developed,  it  has  proven  to  be  both 
practical  and  efficient.  The  FAA  seeks 
to  avoid  the  significant  possibility  that 
error  may  be  introduced  through  the  use 
of  alternative  reporting  methods. 

6.  Annual  Reporting.  The  FAA  final 
rule  requires  aviation  employers  to 
submit  semiannual  and  annual  reports. 
The  DOT  NPRM  proposes  that  program 
information  be  submitted  on  an  annual 
basis,  or  more  fiequently  if  required  by 
the  OA’s  rules.  The  FAA  proposes  to 
eliminate  the  semiannual  reporting 
requirement  and  require  aviation 
employers  to  submit  an  annual  report 
only.  The  report  would  cover  the 
calendar  year  January  1  through 
December  31  and  would  be  submitted 
by  February  15  following  the  reporting 
period. 

7.  Transmission  of  Reports 
Electronically.  The  DOT  NPRM  requests 
comments  on  the  usefulness  of 
transmitting  reporting  data 
electronically  through  the  Anti-Drug 
Information  Center  (ADIC).  The  FAA  is 
interested  in  employers’  comments  on 
the  use  of  the  ADIC  for  this  purpose. 

Proposed  Recordkeeping  and  Reporting 
Requirements 

The  DOT  NPRM  requires  each 
operating  administration  to  submit 
consolidated  industry  data,  which  must 
include  the  data  elements  specified  in 
the  NPRM.  Therefore,  the  FAA  proposes 
to  require  that  employers  provide  the 
following  data  to  Uie  FAA: 

1.  Number  of  covered  employees  by 
employee  category.  This  information  is 
necessary  to  assess  the  scope  of  the 
rule’s  application  and  provide  a  basis 
for  determining  the  level  of  random 
testing  being  conducted. 

2.  Employees  covered  by  more  than 
one  OA.  *010  employer  would  identify. 


and  report  upon  the  employees  who 
were  afiected  by  the  provisions  of  the 
FAA’s  and  at  least  one  other  OA’s  anti¬ 
drug  rule  due  to  the  multiple  functions 
performed  by  the  employee.  Through 
employer  disclosure  of  this  information, 
the  FAA  and  DOT  would  be  able  to 
ascertain  the  size  of  the  dual  covered 
population. 

3.  Number  of  specimens  collected  by 
t}q)e  of  test  and  employee  category.  This 
information  would  provide  the  scope  of 
drug  testing  in  the  categories  specified 
by  the  anti-drug  rule  and  is  necessary 
for  reviewing  the  collection,  testing,  and 
review  process. 

4.  Number  of  positive  drug  test  results 
verified  by  a  Medical  Review  Officer 
(MRO)  by  type  of  test,  type  of  drug,  and 
employee  category.  This  information, 
along  with  the  number  of  tests 
performed,  would  permit  the 
calculation  of  positive  rates  necessary  to 
determine  the  extent  of  drug  use  and  the 
specific  drugs  detected  in  the  various 
categories  of  employees.  Further, 
analysis  of  this  information  over  time 
would  provide  a  measure  of  the 
effectiveness  of  the  anti-drug  rule  in 
deterring  drug  abuse. 

5.  Number  of  negative  tests  verified  by 
a  MRO  by  type  of  test,  and  employee 
category.  This  data  is  needed  to  check 
compliance  with  the  rules  by  category 
and  to  review  the  application  of  the 
components  of  the  programs. 

6.  Number  of  persons  denied  a 
position  as  a  covered  employee  based 
on  verified  positive  tests.  This 
information  would  provide  an 
assessment  of  whether  the  testing 
program  is  being  implemented  as 
required,  provide  a  measure  of  the 
impact  of  the  FAA  anti-drug  rule  on  the 
aviation  industry,  and  yield  information 
on  the  prevalence  of  dnig  abuse  in  the 
applicant  pool. 

7.  Number  of  employees  with  tests 
verified  positive  by  a  MRO,  who  were 
returned  to  duty  in  covered  positions 
(currently  in  or  having  completed 
rehabilitation  or  otherwise  qualified  for 
duty  during  the  reporting  period).  This 
information  would  show  employer 
policies  regarding  rehabilitation  of 
identified  drug  abusers. 

8.  Number  of  employees  with  tests 
verified  positive  by  a  MRO  for  more 
than  one  drug.  This  information  would 
show  the  extent  of  multiple  drug  abuse 
in  the  aviation  industry. 

9.  Number  of  covered  employees  who 
refused  to  submit  to  a  drug  test  and  the 
action  taken  in  response  to  the 
refusal(s).  This  information  would  help 
determine  appropriate  certificate  action 
on  individuals  who  refuse  to  submit  to 
testing. 
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10.  Number  of  covered  employees  and 
supervisors  who  have  received  required 
training  during  the  reporting  perira. 

This  information  would  pro^de  a 
cumulative  count  of  covered  employees 
and  supervisory  personnel  who  have 
received  the  reqidred  drug  abuse 
education  and  training  as  of  December 
31st  of  eadi  year. 

The  FAA  has  developed  a  standard 
form  for  use  by  employers  to  provide  to 
the  FAA  the  information  required  by 
this  proposed  regulation.  The  FAA 
standard  form  and  a  detailed  set  of 
instructions  for  correctly  completing  the 
form  are  attached  to  this  NPRM. 
Although  the  proposed  standard  DOT 
format  would  make  each  OA  form 
similar,  there  could  be  diRerences  from 
one  OA  to  the  next.  Therefore,  aviation 
employers  would  use  only  the  FAA 
standard  form.  As  of  the  publication  of 
the  FAA  final  rule  resulting  frum  this 
NPRM  with  the  attached  FAA  standard 
form,  no  other  form  would  be  accepted 
by  the  FAA  unless  expressly  authorized 
by  the  FAA. 

Regulatory  Analyses  and  Notices 

Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposal  is  not  **ma)or"  under 
Executive  Order  12291.  It  is  significant 
xmder  the  Department  of 
Transportation’s  Regulatory  Policy  and 
Procedures. 

Economic  Evaluation 

Executive  Order  12291,  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  esdsting  regulations  only  if 
the  potential  benefits  to  society  for  the 
regulatory  change  outweigh  the 
potential  costs  to  society.  In  accordance 
with  the  requirements  of  Executive 
Order  12291,  the  FAA  reviewed  the 
costs  and  benefits  of  the  final  anti-drug 
rule  issued  on  November  14, 1988.  At 
that  time,  the  FAA  prepared  a 
comprehensive  Re^lat^  Evaluation  of 
the  ^al  anti-drug  rule.  The  FAA  also 
summarized  and  analyzed  the 
comments  submitted  by  interested 
persons  on  the  economic  issues  in  the 
final  rulemaking  document  published  in 
the  Federal  Register  on  November  21, 
1988. 

The  original  analysis  of  the  anti-drug 
rule  considered  the  costs  and  benefits 
for  all  affected  employers  and 
concluded  that  the  overall  rule,  which 
included  much  of  the  information 
required  imder  this  proposed  change, 
had  a  positive  cost-benefit  ratio. 

This  proposed  rulemaking  would 
conform  the  FAA’s  anti-drug  program 
reporting  requirements  to  standa^ized 


reportins  requirements  proposed  for 
each  of  the  other  OA’s  by  tne.DOT 
NPRM.  The  purpose  is  to  provide  DOT 
and  the  FAA  with  critical  nrogram 
information  in  order  to  make  necessary 
procedure  and  program  evaluations. 
These  evaluations  could  lead  to  policy 
chan^  to  make  the  rule  more  emactive, 
which  would  in  turn  enhance  public 
safety.  The  information  would  provide 
valuable  detail  to  evaluate  the  cost/ 
benefit  effect  of  the  anti-drug  program. 

This  proposed  action  could  result  in 
a  modest  increase  in  the  recordkeeping 
cost  of  the  final  rule  because  the 
aviation  employer  would  be  reqtiired  to 
compile  ana  submit  information  in 
greater  detail  than  required  previously. 
However  the  elimination  of  a  reporting 
requirement  (semiannual  report)  would 
result  in  a  decreased  cost  to  the 
employer.  In  addition,  once  the  aviation 
employer  becomes  familiar  with  the 
reporting  format,  preparation  of 
successive  reports  would  become  less 
time-consuming.  Finally,  the  DOT  has 
developed  a  format,  and  the  FAA  has 
developed  a  specific  form,  with 
instructions  that  can  be  used  to  reduce 
the  costs  of  compliance.  Therefore,  the 
FAA  has  tentatively  concluded  any 
potential  effect  on  costs  would  be 
minimal.  However,  conunents 
addressing  potontial  increased  costs  are 
invited  from  the  industry.  A  revision  of 
the  comprehensive  Regulatory 
Evaluation  and  the  preparation  of  a 
separate  economic  evaluation  for  this 
amendment  is  not  warranted. 


Paperwcnrk  Reduction  Act  Approval 


The  recordkeeping  and  reporting 
requirements  of  the  final  anti-drug  rule, 
issued  on  November  14, 1988,  were 
previously  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980,  and 
assigned  0MB  control  number  2120- 
0535. 


2120-0535,  Mfill  be  amende 
the  burden  associated  with  this  NPRM. 
and  submitted  to  0MB  for  approval. 
Following  is  a  synopsis  of  the 
paperwoik/recordkeeping  burden 
associated  with  this  NPRM: 

DOT  No.: 

OMB  No.:  2120-0535. 

Title:  Anti-Drug  Program  for 
Personnel  Engaged  in  Specified 
Aviation  Activities. 

Need  For  Information:  The 
information  is  needed  to  respond  to  a 
DOT  NPRM  which  proposes  that 
employers  in  all  segments  of  the 
transportation  industry  maintain  and 
submit  standardized  anti-drug  program 
information. 


Proposed  Use  of  Information:  The 
information  submitted  is  intended  to  be 
the  basis  for  monitoring  aviation 
industry  implementation  of  and 
compliance  with  the  anti-drug  rule,  and 
for  evaluating  the  effectiveness  of  the 
FAA  anti-drug  program. 

Frequency;  Ajinually. 

Burden  Estimate:  32,742  hours. 

Respondents:  Specified  aviation 
employers. 

Average  Burden  Hours  Per 
Respondent:  2.5  hours. 

Trade  Impact  Statement 

This  proposed  rulemaking  wotild 
affect  only  domestic  aviation  operations 
performed  under  the  provisions  of  the 
Federal  Aviation  Regulations  (FAR); 
therefore,  it  would  have  no  impact  on 
trade  opportunities  for  United  States 
firms  doing  business  overseas  or  foreign 
firms  doing  business  in  the  United 
States. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  business  entities  are 
not  \mnecessarily  or  disproportionately 
biu^ened  by  Government  regulations. 
The  FAA  certifies  that  this  proposal 
would  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities. 

Federalism  Implications 

The  proposed  rulemaking  action 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  the  FAA  has  determined  that  this 
notice  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

Conclusion 

In  this  action  the  FAA  proposes  to 
amend  the  requirements  imposed  upon 
aviation  employers  for  the  maintenance 
and  submission  of  specific  anti-drug 
program  information.  It  is  undertaken  in 
response  to  a  DOT  NPRM  that  would 
establish  a  standard  Management 
Information  System  (MIS)  for  the 
Department’s  drug-testing  programs. 
This  MIS  will  provide  the  basis  for 
monitoring  anti-drug  rule 
implementation  and  compliance,  and 
for  evaluating  the  effectiveness  of  the 
FAA’s  and  DOT’S  anti-drug  programs. 
Pursuant  to  the  terms  of  the  Regulatory 
Flexibility  Act  of  1980,  the  FAA 
certifies  that  the  provisions  contained  in 
this  proposal  would  not  have  a 
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significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities.  In  addition,  the  proposal 
would  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more 
and  would  not  result  in  a  significant 
increase  in  consumer  prices;  thus,  the 
proposal  is  not  a  ma]or  one  pursuant  to 
the  criteria  of  Executive  Order  12291. 
However,  because  the  proposal  involves 
issues  of  substantial  interest  to  the 
public,  the  FAA  has  determined  that  the 
proposal  is  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034;  February  2, 1979). 

List  of  Subjects 
14  CFR  Part  121 

Air  carriers.  Air  transportation. 
Aircraft.  Aircraft  pilots.  Airmen. 
Airplanes,  Aviation  safety,  Drug  abuse. 
Drugs,  Narcotics,  Pilots.  Safety. 
Transportation. 


1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354(a),  1355, 
1356, 1357, 1401, 1421-1430. 1472, 1485, 
and  1502;  49  U.S.C  106(g)  (revised.  Pub.  L. 
97-449.  January  12. 1983). 

2.  Section  X  of  appendix  I  to  part  121 
is  revised  to  read  as  follows: 

Appendix  I  to  Part  121 — ^Dnig  Testing 
Program 

*  •  *  *  • 

X.  Reporting  of  anti-drug  program  results. 

A.  Each  employer  shall  maintain  records  of 
the  anti-drug  program  information  identified 
in  this  section. 

B.  Each  employer  or  consortium  shall 
submit  annual  reports  of  anti-drug  program 
results  on  the  FAA  standard  form  to  the  FAA 
by  February  15  for  the  prior  calendar  year 
January  1  through  December  31. 

C.  An  FAA-approved  consortium  may 
submit  reports  on  behalf  of  individual 
aviation  employers  for  purposes  of 
compliance  with  this  reporting  requirement. 
However,  the  aviation  employer  shall  remain 
responsible  for  ensuring  the  accuracy  and 
timeliness  of  each  report  submitted  on  its 
behalf  by  a  consortium. 

D.  Each  report  shall  be  submitted  on  the 
form  specified  by  the  FAA.  No  other  DOT 
Operating  Administration  form,  or  the  DOT 
form,  is  acceptable  for  submission  to  the 
FAA. 

E.  Each  report  shall  be  signed  by  the 
employer’s  or  consortium’s  anti-drug 
program  manager  or  designated 
representative. 

F.  Each  report  shall  include  each  of  the 
following  informational  elements; 

1.  Number  of  covered  employees  by 
employee  category. 


2.  Number  of  covered  employees  afiected 
by  the  anti-drug  rule  of  another  OA  identified 
and  reported  by  number  and  employee 
category. 

3.  Number  of  specimens  collected  by  type 
of  test  and  employee  category. 

4.  Number  of  positive  test  results  verified 
by  a  Medical  Review  Officer  (MRO)  by  type 
of  test,  type  of  drug,  and  employee  category. 

5.  Number  of  negative  tests  verified  by  a 
MRO  by  type  of  test  and  employee  category. 

6.  Number  of  persons  denied  a  position  as 
a  covered  employee  based  on  a  verified 
positive  drug  test  verified  by  a  MRO. 

7.  Number  of  employees  with  a  test 
verified  positive  by  a  MRO  who  were 
returned  to  duty  in  covered  positions 
(currently  in  or  having  completed 
rehabilitation  or  otherwise  qualified  to  return 
to  duty  during  the  reporting  period). 

8.  Number  of  employees  with  tests  verified 
positive  for  multiple  dmgs  by  a  MRO. 

9.  Number  of  covered  employees  who 
refused  to  submit  to  a  drug  test  and  the 
action  taken  in  response  to  the  refusal(s). 

10.  Number  of  covered  employees  and 
supervisory  personnel  who  have  received 
required  initial  training.  Number  of 
supervisors  who  have  received  required 
recurrent  or  reft'esher  training. 

3.  Appendix  K  to  part  121  is  added  to 
read  as  follows; 

Note:  This  appendix  will  not  appear  in  thr 
Code  of  Federal  Regulations. 

Appendix  K  to  Part  121 — ^Dnig  and 
Alcohol  Testing  Management 
Information  System  Data  Collection 
Form 

BILUNC  CODE  4910-<'«->' 


In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  title  14,  Code  of 
Federal  Regulations,  part  121,  appendix 
I,  as  follows; 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG.  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 
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GENERAL  INSTRUCTIONS 

This  reporting  form  includes  three  parts.  Collectively,  these  parts  address  the  data  elements  ‘ 
required  in  the  Federal  Aviation  Administration  (FAA)  and  the  U.S.  Department  of  Transportation 
(DOT)  drug  and  alcohol  testing  regulations.  Each  part  of  the  form  is  preceded  by  instructions 
which  outline  and  explain  the  information  requested  and  indicate  the  probable  sources  for  this 
information.  The  three  parts  of  th<»  prp- 


Section 

Instructions 

Pages 

Reporting 

Form 

Pages 

1. 

ORGANIZATIONAL  INFORMATION 

i-ii 

1-2 

II. 

DRUG  TESTING  INFORMATION 

iii-vii 

3-11 

III. 

ALCOHOL  TESTING  INFORMATION 

viii-xii 

12-19 

I.  ORGANIZATIONAL  INFORMATION 


INSTRUCTIONS 

This  part  of  the  reporting  form  includes  two  sections.  These  sections,  the  page  number  for  the 
instructions,  and  the  page  location  on  the  reporting  form  are: 

Reporting 


Instructions  Form 

Section  Page  Page 

A.  EMPLOYER  INFORMATION  i  1 

B.  COVERED  EMPLOYEES  ii  2 


Page  1  EMPLOYER  INFORMATION  (Section  A)  requires  the  company  name  for  which  the 

report  is  done  and  a  current  address.  Below  the  company  names,  list  any  other 
names  the  company  uses  ("Doing  Business  As")  and  the  company’s  FAA  Anti-drug 
Plan  Identification  Number.  Indicate  which  FAA  Certificate(s)  are  held  by  the 
company.  Below  this,  a  signature  and  date  are  required  certifying  the  correctness 
and  completeness  of  this  form,  and  a  current  telephone  number  (including  the 
area  code).  Finally,  list  the  name,  address,  and  telephone  number  for  any  other 
aviation  companies  covered  under  the  report,  attaching  additional  sheets,  if 
necessary. 
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Page  2  COVERED  EMPLOYEES  (Section  B)  requires  a  count  tor  each  employee  category 
that  must  be  tested  under  FAA/DOT  regulations.  For  the  FAA,  the  covered 
employees  are  "Flight  Crew  Members*  which  includes  pilots,  flight  engineers,  and 
navigators;  “Flight  Attendants",  "Flight  or  Ground  Instructors":  "Aircraft 
Dispatchers";  "Flight  Testing  Personnel";  "Maintenance  or  Preventive  Maintenance 
Personnel";  "Security  or  Screener  Personnel";  and  "Air  Traffic  Control  Personnel." 
The  most  likely  source  for  this  information  is  the  employer’s  personnel  department. 
These  counts  should  be  based  on  the  company  records  for  the  reported  year. 
The  TOTAL  is  a  count  of  ail  covered  employees  for  all  categories  combined,  i.e., 
the  sum  of  the  columns. 

Additional  information  must  be  completed  if  your  company  employs  personnel 
who  perform  duties  covered  by  the  drug  and  alcohol  rules  of  more  than  one  DOT 
operating  administration.  NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN 
ONE  DOT  OPERATING  ADMINISTRATION,  requires  that  you  identify  the  number 
of  employees  in  each  employee  category  under  the  appropriate  additional 
operating  administration (s). 
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For  Office  Use  Only 


FAA  DRUG  AND  ALCOHOL  TESTING  MIS  DATA  COLLECTION  FORM 

YEAR  COVERED  BY  THIS  REPORT:  1 9 _ 

A.  AVIATION  EMPLOYER  INFORMATION 

Company  _ 

Address  - 


Other  Names  the  Company  Uses  ("Doing  Business  As") 


FAA  Anti-^drug  Plan  Identification  Number:  _ ! _ ^ _ 

FAA  Certificate(s)  held  (check  all  that  apply): 

□  1 21  □  1 45  □  1 35  n  Other  (specify) 

I,  the  undersigned,  certify  the  attached  Federal  Aviation  Administration  Annual 
Anti-Drug  Program  Report,  is  to  the  best  of  my  knowledge  and  belief,  a  true,  correct, 
and  complete  form  for  the  period  stated. 


Signature 


Title 


Date  of  Signature 


Phone  Number 


Title  18,  U.S.C.  Section  1001,  makes  it  a  criminal  offense  subject  to  a 
maximum  fine  of  $1 0,000,  or  imprisonment  for  not  more  than  5  years,  or 
both,  to  knowingly  and  willfully  make  or  cause  to  be  made  any  false  or 
fraudulent  statements  or  representations  in  any  matter  within  the  jurisdiction 
of  any  agency  of  the  United  States. 
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Other  aviation  employers  reported  on  this  form  (e.g.,  subsidiary  companies, 
contractors,  etc.).  Attach  additional  sheets  if  necessary. 

Company _ : _ 

Address  _ ^ _ 

Phone _  FAA  Certificate  (as  applicable) _ : _ 

Company  _ 

Address  _ _ _ 

Phone _  FAA  Certificate  (as  applicable) _ 


B.  COVERED  EMPLOYEES 


Mail  the  completed  form  to:  Drug  Abatement  Division  (AAM-800) 

Federal  Aviation  Administration 
U.S.  Department  of  Transportation 
400  7th  Street,  S.W.,  Room  2336 
Washington,  D.C.  20590 
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II.  DRUG  TESTING  INFORMATION 


INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  drug  testing  information 
in  the  FAA  and  DOT  Drug  and  Alcohol  Testing  Management  Information  System  Data  Collection 
Form.  These  instructions  outline  and  explain  the  information  requested  and  indicate  probable 
sources  for  this  information.  A  sample  testing  results  table  with  a  narrative  explanation  is 
provided  on  pages  v-vi  as  an  example  to  facilitate  the  process  of  completing  the  form  correctly. 

This  part  of  the  reporting  form  includes  four  sections.  These  sections  address  the  data  elements 
required  in  the  regulations.  These  sections,  the  page  number  for  the  instructions,  and  the  page 
location  on  the  reporting  form  are: 


Section 

Instructions 

Page 

Reporting 

Form 

Page 

A. 

JOB  APPLICANT  TESTING  INFORMATION 

iv 

4 

B. 

EMPLOYEE  TESTING 

vi 

5-9 

C. 

OTHER  TESTING/PROGRAM  INFORMATION 

vii 

10 

D. 

TRAINING/EDUCATION 

vii 

11 

Sections  A  and  B  are  used  to  summarize  the  drug  testing  results  for  covered  employees.  There  are  six  tables 
to  be  completed  (one  in  Section  A  and  five  in  Section  B).  The  first  table  (Section  A)  is  where  you  enter  the 
data  on  pre-employment  testing.  The  five  tables  in  Section  B  are  for  entering  drug  testing  data  on  periodic, 
random,  post-accident,  reasonable  cause,  and  return  to  duty  testing,  respectively  Items  necessary  to 
complete  these  tables  include: 

1)  the'number  of  specimens  collected  in  each  employee  category; 

2)  the  number  of  specimens  tested  which  were  verified  negative  and  verified  positive  for  any 
drug(s);  and 

3)  individual  counts  of  those  specimens  which  were  verified  positive  for  each  of  the  five  drugs. 

Do  not  include  results  of  quality  control  (QC)  samples  submitted  to  the  testing  laboratory  in  any  of  the  tables. 

A  sample  table  with  detailed  instructions  is  provided  for  Section  A.  JOB  APPUCANT  TESTING  INFORMATION 
The  format  and  explanations  used  for  the  sample  table  apply  to  all  six  of  the  tables  in  Sections  A  and  B 

Information  on  actions  taken  with  those  persons  testing  positive  is  required  at  the  end  of  both  Sections  A  and 
B.  Specific  instructions  for  providing  this  latter  information  are  given  after  the  instructions  for  completing  the 
tables  in  Sections  A  and  B 


III 
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Page  4  JOB  APPLICANT  TESTING  INFORMATION  (Section  A)  requires  information  for 
pre-employment  testing.  All  numbers  entered  into  this  table  should  be  separated 
into  the  category  of  employment  for  which  the  applicant  was  applying.  A  sample 
table  with  example  numbers  is  presented  on  page  vi. 

Three  types  of  information  are  necessary  to  complete  the  left  side  of  this  table. 
The  first  blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  COLLECTED." 
requires  a  count  for  all  collected  specimens  by  employee  category.  It  should  not 
include  refusals  to  test.  The  second  blank  column  with  the  heading  "NUMBER  OF 
SPECIMENS  VERIFIED  NEGATIVE,"  requires  a  count  for  all  completed  tests  by 
employee  category  that  were  verified  negative  by  your  Medical  Review  Officer 
(MRO). 

The  third  blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  VERIFIED 
POSITIVE  FOR  ONE  OR  MORE  OF  THE  FIVE  DRUGS,"  refers  to  the  number  of 
specimens  provided  by  job  applicants  that  were  verified  positive,  "Verified 
positive"  means  the  results  were  verified  by  your  MRO. 

The  right  hand  portion  of  this  table,  with  the  heading  "NUMBER  OF  SPECIMENS 
VERIFIED  POSmVE  FOR  EACH  TYPE  OF  DRUG,"  requires  counts  of  positive  tests 
for  each  of  the  five  drugs  for  which  tests  were  done,  i.e.,  marijuana  (THC), 
cocaine,  phencyclidine  (PCP),  opiates,  and  amphetamines.  The  number  of 
specimens  positive  for  each  drug  should  be  entered  in  the  appropriate  column 
for  that  drug  type.  Again,  "verified  positive"  refers  to  test  results  verified  by  your 
MRO. 

If  an  applicant  tested  positive  for  more  than  one  drug:  for  example,  both  marijuana 
and  cocaine,  that  person's  positive  results  would  be  included  once  in  each  of  the 
appropriate  columns  (marijuana  and  cocaine). 

Each  column  in  the  table  should  be  added  and  the  answer  entered  in  the  row 
marked  TOTAL". 

A  sample  table  is  provided  ori  page  vi  with  example  numbers. 


Page  4  Below  the  table  for  pre-employment  testing  information  is  a  box  with  the  heading 
"Number  of  persons  denied  a  position  as  a  covered  employee  following  a  verified 
positive  drug  tesr.  This  is  simply  a  count  of  those  persons  who  were  not  placed 
in  a  covered  position  because  they  tested  positive  for  one  or  more  drugs. 


IV 
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SAMPLE  APPUCAMT  TEST  RESULTS  TABLE 


The  following  example  Is  for  Section  A,  JOB  APPLICANT  TESTWG  INFORMATION,  which 
summarizes  pre-employment  testing  results.  The  procedures  detailed  here  also  apply  to  the 
tables  in  Section  B  which  require  you  to  summarize  testing  results  for  employees.  This  example 
will  use  the  first  two  FAA  categories  "Fligltt  Crew  Members**  and  ''Flight  Attendants'*  to  illustrate 
the  procedures  for  completing  the  form. 


Urine  specimens  were  collected  for  157  job  applicants  for  flight  crew  positions 
during  the  reporting  year.  This  information  Is  entered  In  the  first  blank  column  of 
the  table  in  the  row  marked  "Flight  Crew  Members". 


The  Medical  Review  Officer  (MRO)  for  your  company  reported  that  153  of  those 
157  specimens  from  applicants  for  flight  crew  positions  were  negative  (i.e.,  no 
drugs  were  detected).  Enter  this  information  in  the  second  blank  column  of  the 
table  in  the  row  marked  "Flight  Crew  Members". 


The  MRO  for  your  company  reported  that  4  of  those  157  specimens  from 
applicants  for  flight  crew  positions  were  positive  (i.e.,  a  drug  or  drugs  were 
detected).  Enter  this  information  In  the  third  blank  column  of  the  table  in  the  row 
marked  "Flight  Crew  Members". 


With  the  4  specimens  that  tested  positive,  the  following  drugs  were  detected: 


Specimen 

#1 

#2 

#3 

#4 


Drugs 

Marijuana 

Amphetamines 

Marijuana  and  Cocaine  (Multi-drug  specimen) 
Marijuana 


Marijuana  was  detected  in  three  (3)  specimens,  cocaine  in  one  (1),  and  amphetamines  in  one 
(1).  This  information  is  entered  in  the  columns  on  the  right  hand  side  of  the  table  under  each 
of  these  drugs.  Since  two  different  drugs  were  detected  in  specimen  #3  (multi-drug),  entries  are 
made  in  both  the  marijuana  and  the  cocaine  columns  for  this  specimen.  Information  on  multi¬ 
drug  specimens  must  also  be  entered  In  Section  C,  OTHER  TESTING/PROGRAM  INFORMATION, 
on  page  10  of  the  reporting  form. 


Please  note  that  the  sample  data  collection  form  below  also  has  information  for  flight  attendant 
positions  on  line  two  of  our  data  collection  form.  The  same  procedures  outlined  for  flight  crew 
positions  should  be  followed  for  entering  the  data  on  flight  attendant  positions.  With  applicants 
for  flight  attendant  positions,  107  specimens  were  collected  resulting  in  105  verified  negatives 
and  2  verified  positives  - 1  for  marijuana  and  1  for  opiates.  This  information  is  entered  in  the  row 
marked  "Flight  Attendants". 


The  last  row,  marked  'TOTAL",  requires  you  to  add  the  numbers  in  each  of  the 
columns.  With  this  example,  157  specimens  from  applicants  for  flight  crew 
positions  were  collected  and  107  for  applicants  for  flight  attendant  positions.  The 
total  for  that  column  would  be  264  (I.e.,  157-1-107).  The  same  procedure  should 
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be  used  for  each  column,  i.e.,  add  all  the  numbers  in  that  column  and  place  the 
answer  in  the  last  row. 


PRE  -  EMPLOYMENT  TESTING 
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Note  that  adding  up  the  numbers  for  each  type  of  drug  in  a  row  ("NUMBER  OF  SPECIMENS 
VERIFIED  POSITIVE  FOR  EACH  TYPE  OF  DRUG")  will  not  always  match  the  number  entered  in 
the  third  column.  "NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR  ONE  OR  MORE  OF  THE 
FIVE  DRUGS".  The  total  for  the  numbers  on  the  right  hand  side  of  the  table  may  differ  from  the 
number  of  specimens  testing  positive  since  some  specimens  may  contain  more  than  one  drug. 

Remember  that  the  same  procedures  indicated  £^ve  are  to  be  used 
for  completing  all  of  the  tables  in  Sections  A  and  B. 


Pages  5-9  EMPLOYEE  TESTING  (Section  B),  as  indicated,  requires  information  for  company 

employees  in  covered  positions  only.  A  separate  table  must  be  completed  for 
each  category  of  test.  These  categories  include;  (1)  periodic,  (2)  random,  (3) 
post-accident,  (4)  reasonable  cause,  and  (5)  return  to  duty  testing.  These  tables 
are  to  be  filled  out  like  the  sample  table  above.  Again,  these  numbers  do  not 
include  refusals  for  testing. 


Page  9  Following  these  tables  that  summarize  EMPLOYEE  TESTING,  you  must  provide 

counts  for  employees  who  have  tested  positive  and  are  currently  in.  or  have 
completed  rehabilitation,  and  have  returned  to  work  in  a  covered  position. 
Report  this  information  only  for  employees  who  tested  positive  during  this 
reporting  period.  This  information  should  be  available  from  the  personnel  office 
and/or  drug  program  manager. 


VI 
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Page  10 


Page  10 


i 


Page  10 


Page  11 


OTHER  TESTING/PROGRAM  INFORMATION  (Section  C)  requires  that  you 
complete  a  table  dealing  with  specimens  positive  for  more  than  one  drug  and  a 
table  dealing  with  employees  who  refused  to  submit  to  a  drug  test. 


SPECIMENS  VERIFIED  POSITIVE  FOR  MORE  THAN  ONE  DRUG  requires 
information  on  specimens  that  contained  more  than  one  drug.  Indicate  the 
EMPLOYEE  CATEGORY  and  the  NUMBER  OF  VERIFIED  POSITIVES,  then  check 
the  appropriate  columns  indicating  the  combination  of  drugs  reported  as  positive. 
For  example,  if  marijuana  and  cocaine  were  detected  in  3  flight  crew  members 
specimens,  then  you  would  write  "Flight  Crew  Members"  as  the  employee 
category,  "3"  as  the  number  of  verified  positives,  and  "3"  in  the  columns  for 
"Marijuana"  and  “Cocaine".  If  marijuana  and  opiates  were  detected  in  2  flight  crew 
members  specimens,  then  you  would  write  "Flight  Crew  Members"  as  the 
employee  category,  "2*  as  the  number  of  verified  positives,  and  "2'  in  the  columns 
for  "Marijuana"  and  "Opiates". 


EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST  requires  information 
on  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  drug 
test  required  under  this  regulation,  and  a  description  of  the  ACTION  TAKEN  in 
response  to  the  refusal.'  An  example  of  an  action  taken  would  be  "removed  from 
covered  duties  pending  termination". 


TRAINING/EDUCATION  (Section  D)  requires  information  on  the  number  of 
covered  employees  and  supervisory  personnel  who  have  received  the  required 
drug  training  during  the  current  reporting  period. 
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READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM: 

1  All  items  refer  to  the  current  reporting  period  only  (for  example,.  January  1,  1993  - 
December  31,  1993). 

2.  This  report  is  only  for  testing  REQUIRED  BY  THE  FEDERAL  AVIATION 
ADMINISTRATION  (FAA)  AND  THE  U  S.  DEPAFTTMENT  OF  TRANSPORTATION 
(DOT): 

•  Results  should  be  reported  only  for  employees  in  COVERED  POSITIONS  as  defined 
by  FAA/DOT  drug  testing  regulations. 

•  The  information  requested  should  only  Include  testing  for  marijuana  (THC),  cocaine, 
phencyclidine  (PCP),  opiates,  and  amphetamines  using  the  standard  procedures 
required  by  DOT  regulation  49  CFR  Part  40. 

3.  Information  on  refusals  for  testing  should  only  be  reported  in  Section  C  ("OTHER 
TESTING/PROGRAM  INFORMATION").  Do  not  indude  refusals  for  testing  in  other 
sections  of  this  report. 

4.  Do  not  include  the  results  of  any  quality  control  (QC)  samples  submitted  to  the 
testing  laboratory  in  any  of  the  tables. 

5.  Complete  all  items;  DO  NOT  LEAVE  ANY  ITEM  BLANK.  If  the  value  for  an  item  is 
zero  (0),  place  a  zero  (0)  on  the  form. 
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This  part  of  the  form  requires  information  on  VERIFIED  POSITIVE  and  VERIFIED 
NEGATIVE  drug  tests.  These  are  the  results  that  are  reported  to  you  by  your  Medical 
Review  Officer  (MRO). _ 


A.  JOB  APPLICANT  TESTING  INFORMATION 


PRE-EM 

PLOYMENT  TESTING 

EMPLOYEE 

CATEGORY 

NUMBER 

OF 

SPECIMENS 

COLLECTED 

NUMBER 

OF 

SPECIMENS 

VERIFIED 

NEGATIVE 

NUMBER  OF 

SPECIMENS 

VERIFIED 

POSITIVE  FOR 

NUMBER  OF  SPECIMENS  VERIFIED  POSmVE  FOR 

EACH  TYPE  OF  DRUG 

ONE  OR  ■ 

MORE  OF 

THE  FIVE 

DRUGS 

Mari¬ 

juana 

(THQ 

Cocaine 

Phency¬ 

clidine 

(PCP) 

Opiates  ■ 

Amphet¬ 

amines 

FKgM  Craw 

Members 

■ 

Flight 

Attendants 

Right  or 

Ground 

btslniclors 

Aircraft 

Oispalchers 

■ 

Flight  Testing 

Persormel 

■ 

Mainlettarrce 

or  Preventive 

Maintenarrca 

Petsorwiel 

Security  or 

Screener 

Persormel 

Air  Traffic 

Control 

Persormel 

TOTAL 

Number  of  persons  denied  a  position  as  a  covered  employee 
following  a  verified  positive  drug  test: 
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B.  EMPLOYEE  TESTING 


F 
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B.  EMPLOYEE  TESTING  (continued) 
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B.  EMPLOYEE  TESTING  (continued) 
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B.  EMPLOYEE  TESTING  (continued) 


Number  of  employees,  currently  in  or  having  completed  rehabilitation  or 
otherwise  qualified  to  return  to  duty,  who  have  returned  to  work  in  a  covered 
position  during  this  reporting  period: 
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C.  OTHER  TESTING/PROGRAM  INFORMATION 


NUMBER  OF 
COVERED 
EMPLOYEES 


ACTION  TAKEN 
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D.  TRAINING/EDUCATION 

Training  During  Current  Reporting  Period 

Number  of  covered  employees  who  have  received  initial  training  on  the 
consequences,  manifestations,  and  behavioral  cues  of  drug  use  as 
•^eguired  by  FAA  drug  testing  regutetions:  - 


Number  of  si^^ervisory  personnei  who  have  received  initial  training  on 
the  specific  contemporaneous  physical,  behavioral,  auul  perforntance 
indicators  of  probable  drug  use  as  required  by  FAA  drug  testing 
regulations: 


Number  of  supervisory  personnel  who  have  received  recurrent  or 
refresher  training  on  the  specific  contemporaneous  physical,  behavioral, 
«nd  performance  indicators  of  probable  drug  tise' 
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Hi.  ALCOHOL  TESTING  INFORMATION 


INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  alcohol  testing 
information  for  the  Federal  Aviation  Administration  (FAA)  and  the  U.S.  Department  of 
Transportation  (DOT)  Drug  and  Alcohol  Testir)g  Management  Information  System  Data  Collection 
Form.  These  instructions  outline  and  explain  the  information  requested  and  indicate  probable 
sources  for  this  information.  A  sample  testing  results  table  with  a  narrative  explanation  is 
provided  on  pages  Ix-xi  as  an  example  to  facilitate  the  process  of  completing  the  form  correctly. 

This  part  of  the  reporting  form  includes  four  sections.  These  sections  address  the  data  elements 
required  in  the  regulations.  These  sections,  the  page  number  for  the  instructions,  and  the  page 

location  on  the  reporting  form  are; 

♦ 

Reporting 


Instructions  Form 

Section  Page  Page 

A.  JOB  APPLICANT  TESTING  INFORMATION  ix  13 

B.  EMPLOYEE  TESTING  xi  14-18 

C.  OTHER  TESTING/PROGRAM  INFORMATION  xi  19 

D.  TRAINING/EDUCATION  xii  19 


Sections  A  and  B  are  used  to  summarize  the  alcohol  testing  results  for  covered  employees.  There  are  six  tables 
to  be  completed  (one  in  Section  A  and  five  in  Section  B).  The  first  table  (Section  A)  is  where  you  enter  the  data 
on  pre-employment/pre-duty  testing.  The  five  tables  in  Section  B  are  for  entering  alcohol  testing  data  for  random, 
post-accident,  reasonable  suspicion,  return  to  duty,  and  follow-up  testing,  respectively.  Items  necessary  to 
complete  these  tables  include; 

1)  the  number  of  initial  alcohol  tests  performed  for  each  employee  category; 

2)  the  number  of  confirmatory  alcohol  tests  performed  for  each  employee  category; 

3)  the  number  of  confirmatory  test  results  which  were  equal  to  or  greater  than  0.04;  and 

4)  the  number  of  confirmatory  test  results  which  were  equal  to  or  greater  than  0.02,  but  less  than 

0.04. 

A  sample  table  with  detailed  instructions  is  provided  for  Section  A,  JOB  APPLICANT  TESTING  INFORMATION.  The 
format  and  explanations  used  for  the  sample  table  apply  to  all  six  of  the  tables  in  Sections  A  and  B. 

Information  on  actions  taken  with  those  persons  whose  alcohol  test  results  were  0.04  or  greater  is  required  at  the 
end  of  both  Sections  A  and  B.  Specific  instructions  for  providing  this  latter  Information  are  given  after  the 
instructions  for  completing  the  tables  in  Sections  A  and  B. 
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Page  1 3  JtM  APPUCANTT  TESTING  INFORMATION  (Section  A)  requires  Information  for 
pre-employment/pre-duty  testing.  All  numbers  entered  Into  this  table  should  be 
separated  into  the  category  of  employment  for  which  the  applicant  was  applying. 

-  A  sample  table  with  example  numbers  is  presented  on  page  x. 

Four  types  of  information  are  necessary  to  complete  the  left  side  of  this  table. 
The  first  blank  column  with  the  heading  "NUMBER  OF  INITIAL  TESTS"  requires  a 
count  of  all  initial  alcohol  tests  performed  for  each  employee  category.  It  should 
not  include  refusals  to  test.  The  second  blank  column  with  the  heading  "NUMBER 
OF  CONFIRMATORY  TESTS"  requires  a  count  of  all  confirmatory  alcohol  tests 
performed  for  each  employee  category.  ^ 

The  third  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATORY  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.04*  requires  a  count  for  each 
employee  category. 

The  fourth  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATORY  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.02,  BUT  LESS  THAN  0.04“  requiref 
a  count  for  each  employee  category. 

Each  column  in  the  table  should  be  added  and  the  answer  entered  In  the  row 
marked  TOTAL". 

A  sample  table  is  provided  on  page  x  with  exarrvpie  numbers. 


Page  1 3  Below  the  table  for  pre-employment  testing  Information  is  a  box  with  the  heading 
"Number  of  persons  denied  a  position  as  a  covered  employee  following  a  pre- 
employment/pre-duty  alcohol  test  indicating  an  cdcohoi  cor>centration  of  0.04  or 
greater*.  Enter  the  appropriate  number  in  the  box  provided. 


SAMPLE  APPUCANT  TEST  RESULTS  TABLE 


The  following  example  is  for  Section  A,  JOB  APPLICANT  TESTING  INFORMATION,  wNch 
summarizes  pre-employment/pre-duty  testing  results.  The  procedures  detailed  here  also  apply 
to  the  tables  in  Section  B  which  require  you  to  surrrmarize  testing  results  for  employees.  This 
example  will  use  the  categories  Tlight  Crew  Members"  and  "Flight  Attendants"  to  illustrate  the 
procedures  for  corr^leting  the  form. 


Initial  tests  were  performed  on  1 57  job  applicants  for  flight  crew  positions  during 
the  reportmg  year.  Thte  information  is  entered  in  the  first  blank  column  of  the  table 
in  the  row  marked  "Flight  Crew  Members". 

Confirmatory  tests  were  necessary  for  6  of  the  157  applicants  for  flight  crew 
positions.  Enter  this  information  in  the  second  blank  column  of  the  table  in  the 
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row  marked  "Flight  Crew  Members".  The  confirmatory  test  results  for  these  6 
applicants  were  the  following: 

Confirmation  Result 
0.06 
0.01 
0.11 
0.04 
0.03 
0.02 


Applicant 

#1 

#2 

#3 

#4 

#5 

#6 


The  confirmatory  test  results  for  3  of  the  applicants  for  flight  crew  positions  were 
equal  to  or  greater  than  0.04.  Enter  this  information  in  the  third  blank  column  of 
the  table  in  the  row  marked  "Flight  Crew  Members". 

The  confirmatory  test  results  for  2  of  the  applicants  for  flight  crew  positions  were 
equal  to  or  greater  than  0.02,  but  less  than  0.04.  Enter  this  information  in  the 
foihth  blank  column  of  the  table  In  the  row  marked  "Flight  Crew  Members". 

The  last  row,  marked  ’TOTAL",  requires  you  to  add  the  numbers  in  each  of  the 
columns.  With  this  example,  157  applicants  for  flight  crew  positions  and  107 
applicants  for  flight  attendant  positions  were  subjected  to  initial  tests.  The  total  for 
that  column  would  be  264  (i.e.,  157  +  107).  The  same  procedure  should  be  used 
for  each  column  (i.e.,  add  all  the  numbers  in  that  column  and  place  the  answer  in 
the  last  row). 


PRE-EMPLOYMENTIPRE-DUTY  TESTING 

EMPIOE6 

CATEGORl 

NUMBER  GF 

INITIAl  TESTS 

NUMBER  OF 

CONF IRMATORt 

TESTS 

NUMBER  OF 

CONFIRMATORT  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  than 

*0  OA 

NUMBER  OF 

CONFIRMATORT  TEST 

RESULTS  equal  to 

OR  GREATER  than 

0  C:,  BUT  LESS  than 

C  .  CA 

f  1  1  (|IH  C  1  «■» 

Menti*  r  s’ 

3 

•ligit  AUmCams 

10T 

3 

1 

•  0 

TOTAl 

:6A 

9 

4 

□  BE]  □  □ 


Please  note  that  the  sample  data  collection  form  also  has  information  for  flight  attendants 
workers  on  line  two.  The  same  procedures  outlined  for  flight  crew  members  should  be  followed 
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for  entering  the  data  on  flight  attendant  workers.  With  applicants  for  flight  attendant  positions, 
107  initial  tests  were  conducted  resulting  in  3  confirmatory  tests.  The  confirmatory  test  result  for 
1  of  the  flight  attendant  applicants  was  equal  to  or  greater  than  0.04;  no  results  were  equal  to 
or  greater  than  0.02,  but  less  than  0.04.  This  information  is  entered  in  the  row  marked  "Flight 
Attendants". 

Note  that  adding  up  the  numbers  for  confirmation  results  in  columns  three  and  four  will  not 
always  match  the  number  entered  in  the  second  column,  "NUMBER  OF  CONFIRMATORY 
TESTS".  These  numbers  may  differ  since  some  confirmatory  test  results  may  be  less  than  0.02. 

Remember  that  the  same  procedures  indicated  above  are  to  be  used 
for  completing  all  of  the  tables  in  Sections  A  and  B. 


Pages  1 4-1 8  EMPLOYEE  TESTING  (Section  B),  as  indicated,  requires  information  for  company 
employees  in  covered  positions  only,  A  separate  table  must  be  completed  for 
each  category  of  test.  These  categories  include:  (1 )  random,  (2)  post-accident, 
(3)  reasonable  suspicion,  (4)  return  to  duty,  and  (5)  follow-up  testing.  These 
tables  are  to  be  filled  out  like  the  sample  table  above.  Again,  these  numbers  do 
not  include  refusals  for  testing. 


Paqe  1 8  Following  these  tables  that  summarize  EMPLOYEE  TESTING,  you  must  provide 

a  count  of  the  "Number  of  employees  with  a  confirmatory  alcohol  test  indicating 
an  alcohol  concentration  of  0.04  or  greater  who  were  returned  to  duty  in  a 
covered  position  (having  complied  with  the  recommendations  of  a  substance 
abuse  professional  as  described  in  F/WDOT  regulations)".  Report  this  information 
only  for  employees  who  were  tested  during  this  reporting  period.  This  information 
should  be  available  from  the  personnel  office  and/or  alcohol  program  manager. 


Page  1 9  OTHER  TESTING/PROGRAM  INFORMATION  (Section  C)  requires  that  you  provide 
information  on  employees  who  tested  positive  for  drugs  and  alcohol  (at  the  same 
time),  information  on  violations  of  other  alcohol  provisions  (not  necessarily 
resulting  in  positive  alcohol  tests),  and  information  on  employees  who  refused  to 
submit  to  an  alcohol  test. 


Page  19  Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time 
resulting  in  a  verified  positive  drug  test  and  an  alcohol  test  indicating  an  alcohol 
concentration  of  0.04  or  greater,  requires  that  a  count  of  all  such  employees  be 
entered  in  the  indicated  box. 


Paqe  19  VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBmONS  OF  THIS 
REGULATION,  requires  information  on  the  NUMBER  OF  COVERED  EMPLOYEES 
committing  such  a  violation,  a  description  of  the  VIOLATION  committed  (e.g.,  pre¬ 
duty  alcohol  use,  on  duty  alcohol  use,  on  duty  alcohol  possession),  and  a 
description  of  the  ACTION  TAKEN  in  response  to  the  violation. 
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Page  19 


Page  19 


EMPLOYEES  WHO  REFUSED  TO  SUBMfT  TO  AN  ALCOHOL  TEST  requires 
informaition  on  the  NUMBER  OF  COVERED  EMPLOYEES  iwho  refused  to  submft 
to  an  atoohol  test  as  required  under  ftiis  regulation,  and  a  description  of  the 
ACTION  TMtEN  in  response  to  the  refusaS. 


TRAININGt/EDUCATION  (Section  O)  requires  intormation  on  the  mjmber  of 
supervisory  personnel  lYho  have  received  the  required  ailoohol  training  during  the 
reoorting  period. 
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READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM; 

1 .  All  items  refer  to  the  current  reporting  period  only  (for  example,  January  1 ,  1 993  - 
December  31, 1993). 

2.  This  report  is  only  for  testing  REQUIRED  BY  THE  FEDERAL  AVIATION 
ADMINISTRATION  (FAA)  AND  THE  U.S.  DEPARTMENT  OF  TRANSPORTATION 
(DOT): 

•  Results  should  be  reported  only  for  employees  in  COVERED  POSmONS  as  defined 
by  FA/VDOT  alcohol  testing  regulations. 

•  The  information  requested  should  only  include  testing  for  alcohol  using  the  standard 
procedures  required  by  DOT  regulation  49  CFR  Part  40. 

3.  Information  on  refusals  for  testing  should  only  be  reported  in  Section  C  ("OTHER 
TESTING/PROGRAM  INFORMATION").  Do  not  include  refusals  for  testing  in  other 
sections  of  this  part  of  the  report. 

4.  Complete  all  items;  DO  NOT  LEAVE  ANY  ITEM  BLANK.  If  the  value  for  an  item  is 

_ zero  (0),  place  a  zero  (0)  on  the  form. _ 
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A.  JOB  APPLICANT  TESTING  INFORMATION 


PRE-Eiyff>LOYMENT/PREWnr  TESTING 

EMPLOYEE 

CATEGORY 

NUMBER  OF 

INITIAL  TESTS 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMffiR  OF 

CONFIRMATORY  TEST  ; 

RESULTS  EQUAL  TO  OR 

GREATER  THAN  0.04 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02,  BUT  LESS  THAN 

004 

Flight  Cf0W 

Metnbeis 

Flight  Attendants 

Flight  or  Ground 

Instrudois 

Aircraft  Dispatchers 

Flight  Testing 

Persormel 

- 

Mainteriance  or 

Preventive 

Maintenance 

Persormel 

Security  or  Screener 

Petsonrrel 

Air  Traffic  Control 

Persormel 

TOTAL 

Number  of  persons  denied  a  position  as  a  covered  employee 'following  a  pre- 
employment/pre-duty  alcohol  test  indicating  an  alcohol  concentration  of  0.04 
or  greater; 
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B.  EMPLOYEE  TESTING  (continued) 
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B.  EMPLOYEE  TESTING  (continued) 


EMPLOYEE 

CATEGORY 


Flight  Crew 
Membere 

FHgM  Attendants 

Flight  or  Ground 
Instructors 

Aircraft  Dispatchers 

Flight  Testirrg 
Personnel 

Maintertarrce  or 

Preventive 

Maintenance 


REASONABLE  SUSPiaON  TESTING 


NUMBER  OF 
INITIAL  TESTS 


NUMBER  OF 
CONFIRMATORY 
TESTS  ^ 


NUMBER  OF 
CONFIRMATORY  TEST 
RESULTS  EQUAL  TO  OR 
GREATER  TI^N  0.04 


NUMBER  OF 
CONFIRMATORY  TEST 
RESULTS  EQUAL  TO 
OR  GREATER  THAN 
0.02,  BUT  LESS  THAN 
0.04 


Personnel 

Security  or  Screener 
Personnel 

Air  Traffic  Control 
Persotmel 


TOTAL 


\ 


16 
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B.  EMPLOYEE  TESTING  (continued) 


RETU 

RN  TO  DUTY  TESTING 

EMPLOYEE 

CATEGORY 

NUMBER  OF 

INmAL  TESTS 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO  OR 

GREATER  THAN  0.04 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02,  BUT  LESS  THAN 

0.04 

Flight  Crew 

Members 

Hight  Attendants 

FligM  or  Ground 

Instnjctors 

Aircraft  Ospatchers 

Flight  Testing 

Personnel 

- 

Maintenance  or 

Preventive 

MaintenarKe 

Personirel 

Security  or  Screener 

Personrtel 

Air  Traffic  Control 

Personnel 

TOTAL 

Number  of  employees  with  a  confirmatory  alcohol  test  Indicating  an  alcohol 
concentration  of  0.04  or  greater  who  were  returned  to  duty  in  a  covered 
position  (having  complied  with  the  recommendations  of  a  substance  abuse 
professional  as  described  in  FAA  regulations): 
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B.  EMPLOYEE  TESTING  (continued) 


FOLLOW-UP  TESTING 

1 

EMPLOYEE 

CATEGORY 

NUMBER  OF 

INITIAL  TESTS 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO  OR 

GREATER  THAN  0.04 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02.  BUT  LESS  THAN 

0.04 

Flight  Crew 

Members 

' 

- 

I 

Flight  Attendants 
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C.  OTHER  TESTING/  PROGRAM  INFORMATION 

Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time 
resulting  in  a  verift^  positive  drug  test  arKf  an  akxjhol  test  indicating  an  alcohol 
concentration  of  0.04  or  greater:  - 


VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBmONS  OF  THIS  REGULATION 

NUMBER  OF 
COVERED 
EMPLOYEES 

VIOLATION 

ACTION  TAKEN 

EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST 

NUMBER  OF 
COVERED 
EMPLOYEES 

ACTION  TAKEN  — 

D.  TRAINING/EDUCATION 

Trainino  Durinq  Current  Reoortina  Period 


Number  of  supervisors  who  have  received  the  required  training  In 
determining  the  existence  of  reasonable  suspicion  of  alcohol  misuse: 


•tuMecooc  4aio-i«-c 
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Issued  in  Washington,  DC,  on  December  2, 
1992. 

Andrew  H.  Card,  Jr., 

Secretary  of  Transportation. 

Thomas  C  Richards, 

Administrator, 

(PR  Doc.  92-29677  Filed  12-10-92;  10:00 
am] 

eaiJNO  cooe  saio-is-ai 


Tuesday 

December  15,  1992 


Part  IV 

Department  of 
T  ransportation 

Federal  Highway  Administration 

49  CFR  Part  350,  et  al. 

Drug  and  Alcohol  Testing  Programs; 
Proposed  Rules 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  350, 382, 383, 392,  and 
395 

[FHWA  Docket  No.  MC-92-19] 

RIN  2125-AC85 

Federal  Motor  Carrier  Safety 
Regulations;  Commercial  Motor  Carrier 
Safety  Assistance  Program;  Controlled 
Substances  and  Alcohol  Use  and 
Testing;  Commercial  Driver’s  License 
Standards;  Driving  of  Motor  Vehicles; 
Hours  of  Service  of  Drivers 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  The  FHWA  is  requesting 
comments  on  a  proposed  rule  which 
would  prohibit  alcohol  use  and 
possession  and  mandate  alcohol  testing 
of  drivers  who  operate  conunercial 
motor  vehicles.  This  action  is  being 
taken  in  response  to  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  and  complements  existing 
regulatory  prohibitions  on  alcohol  and 
controlled  substances  use.  This  proposal 
is  consistent  with  a  companion  NPRM 
published  by  the  FHWA  on  controlled 
substances  testing  and  an  NPRM  on 
alcohol  testing  procedures  published  by 
the  Office  of  the  Secretary,  U.  S. 
Department  of  Transportation  (OST). 
These  two  NPRMs  are  published 
elsewhere  in  today’s  Federal  Renter. 

The  overall  goal  of  alcohol  testing  is 
to  ensure  that  drivers  who  use  alcohol 
are  not  permitted  to  operate  a 
commercial  motor  vefficle,  thereby 
reducing  accidents,  injuries  and 
fatalities  on  highways  nationwide. 

In  this  proposal,  the  FHWA  is 
proposing  two  different  options  for 
testing  drivers  randomly  for  alcohol 
misuse  as  required  by  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991.  The  first  option  would  require 
motor  carriers  to  perform  all  aspects  of 
an  alcohol  testing  program.  The  second 
option  would  require  States  accepting 
Motor  Carrier  Safety  Assistance  Program 
(MCSAP)  grants  from  the  FHWA  to 
perform  random  alcohol  testing  of 
conunercial  motor  vehicle  drivers,  while 
motor  carriers  would  be  required  to 
perform  all  other  aspects  of  the  alcohol 
testing  program.  The  FHWA  will 
determine  from  the  comments  received 
to  the  docket  whether  the  second  option 
is  feasible  for  alcohol  testing  of  drivers 
of  commercial  motor  vehicles. 

DATES:  Comments  must  be  received  on 
or  before  April  14, 1993. 


ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  at  the  top  of  this 
dociunent  and  must  be  submitted  to 
HCC-10,  room  4232,  Office  of  the  Chief 
Counsel,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Miller,  Office  of  Motor  Carrier 
Standards,  (202)  366-2981,  or  Mr.  David 
Sett,  Office  of  the  Chief  Counsel,  (202) 
366-0834,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 

SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  legal  holidays. 

The  public  is  urged  to  obtain 
information  throu^  the  Department  of 
Transportation’s  Anti-Drug  Information 
Center  (ADIC)  system.  The  public  may 
access  the  system  by  dialing  (800)  225- 
3784  using  a  touch  tone  telephone. 
Access  to  a  computer  system  may  also 
be  made  using  a  personal  computer 
coimected  via  modem  on  (800)  225- 
3804.  A  user  fee  will  be  charged  for 
certain  services  provided  by  the  system. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Authority 

The  Omnibus  Transportation  . 
Employee  Testing  Act  of  1991  (the  Act) 
was  signed  by  President  Bush  on 
October  28, 1991,  as  part  of  the  1992 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act. 
Public  Uw  102-143,  Title  V,  105  Stat. 
917, 952  (1991).  The  Act  requires  the 
Secretary  of  Transportation  to 
promulgate  regulations  for  alcohol  and 
controlled  substances  testing  for  persons 
in  safety-sensitive  positions  in  foiir 
modes  of  transportation:  Motor  carrier, 
airline,  railroads  and  mass  transit.  The 
general  requirements  of  the  Act  are 
addressed  in  the  OST's  NPRM 
amending  49  CFR  part  40  and  in  a 
common  preamble,  also  prepared  by 
OST,  applicable  to  all  of  the  U.S. 
Department  of  Transportation  (USDOT) 
modal  agency  rules  on  alcohol  testing 
programs.  These  documents  appear 
elsewhere  in  today’s  issue  of  the  Federal 
Register.  All  of  the  requirements  of  the 
Act  are  fully  incorporated  herein. 

Section  5  of  the  Act  addresses  the 
requirements  for  motor  carriers.  This 
section  amends  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986  (CMVSA). 
Public  Law  99-570, 100  Stat.  3207-170 
(codified  at  49  U.S.C.  app.  2701-2718) 


The  CMVSA  establishes  the 
requirements  for  the  commercial 
driver’s  license  (CDL).  The  FHWA  has 
implemented  the  CDL  provisions  of  the 
CMVSA  through  the  publication  of 
several  final  rules.  A  discussion  of  the 
CDL  requirements,  including  who  is 
required  to  obtain  a  CDL,  is  included 
iinder  Section  V,  Commercial  driver’s 
license  program,  later  in  this  preamble. 

The  Act  requires  the  Secretary  to 
issue  regulations  by  October  28, 1992, 
requiring  motor  carriers  to  conduct  pre- 
emplo3rment,  reasonable  suspicion, 
random  and  post-accident  testing  of 
drivers  for  the  use  of  alcohol  or  a 
controlled  substance  which  use 
constitutes  a  violation  of  law  or  Federal 
regulation.  Congress  recognized  that  the 
F^eral  Highway  Administration  has 
already  issued  regulations  for  controlled 
substances  testing  which  reference  the 
scientific  and  technical  guidelines 
established  by  the  Department  of  Health 
and  Human  ^rvices.  (49  CFR  part  391, 
subpart  H).  The  FHWA  believes  it  is  the 
intent  of  Congress  that  the  regulations 
required  to  be  developed  under  the  Act 
be  an  adjunct  to  FHWA’s  current 
controlled  substances  regulations.  In 
addition,  the  FHWA  believes  that  the 
sanctions  addressed  in  the  Act,  for 
violations  of  law  or  Federal  regulation 
for  use  of  a  controlled  substance  or 
alcohol  for  which  a  driver  is  not 
considered  to  be  under  the  influence, 
should  be  the  same  or  similar  to  the 
sanctions  or  penalties  of  Public  Law  99- 
570, 100  Stat.  3207-170  Sec.  12008  of 
the  CMVSA. 

n.  Regulatory  History 

The  FHWA  published  in  the  Federal 
Register  a  final  rule  on  November  21, 
1988,  setting  forth  regulations  to  require 
motor  carriers  who  operate  commercial 
motor  vehicles  in  interstate  commerce 
to  have  an  anti-drug  program,  including 
the  testing  of  commercial  motor  vehicle 
drivers  for  the  use  of  controlled 
substances.  53  FR  47134.  That  rule 
required  motor  carriers  to  conduct  five 
types  of  controlled  substances  tests:  Pre¬ 
employment/use,  periodic,  reasonable 
cause,  post-accident  and  random. 
Generally,  interstate  drivers  of 
commercial  motor  vehicles  with  a  gross 
vehicle  weight  rating  (GVWR)  more  than 
26,000  pounds,  vehicles  transporting 
hazardous  materials  which  are  required 
to  be  placarded,  or  vehicles  designed  to 
transport  more  than  15  passengers, 
including  the  driver,  are  covered  by  this 
final  rule. 

On  the  same  date,  November  21,  ir 
the  Office  of  the  Sectary,  U.S. 
Department  of  Transportation  (OST) 
published  an  interim  final  rule, 
"Procedures  for  Transportation 
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Workplace  Drug  Testing  Programs.”  53 
FR  47002.  On  Novembw  2, 1989,  OST 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  <hi 
alcohol  testing.  54  FR  46326.  Ota 
December  1, 1969,  OST  publiahed  a 
final  rule  amending  oert^  pcxtimis  of 
the  interim  final  rule.  54  FR  40854.  This 
final  rule  is  being  referred  to  in  this 
document  as  the  ”OST  rule.” 

Subsequent  to  the  publication  of  the 
November  21. 1988.  FHWA  final  rule, 
the  FHWA  published  several  notices 
relating  to  ^  controlled  substances 
testing  requirements,  including  an 
interim  final  rule.  54  FR  39546;  54  FR 
46616;  54  FR  53294;  55  FR  3546. 

lU.  Substance  Abuse  in  Transportation 

Refer  to  the  Office  of  the  Secretary’s 
common  preamble  to  all  the  USDOT 
modal  agencies*  alcohol  NPRMs. 
published  elsewhere  in  today’s  Federal 
Register  for  a  complete  discussion  of 
this  topic.  The  OST  preamble  is  referred 
to  as  the  common  preamble  in  this 
document  since  it  applies  to  all  DOT 
agency  alcohol  testing  programs 
including  FHWA’s,  except  as  noted 
herein. 

IV.  Legal  Issues 

Many  of  the  legal  issues  implicated  by 
the  FHWA’s  proposed  testing  program 
have  been  considered  in  the  L^^l 
Authority/Issues  section  of  the  OST 
general  preamble.  Therefore,  only  those 
issues  imique  to  or  highli^ted  by 
FHWA’s  rule  and  regulatory 
environment  will  be  discussed  in  this 
section. 

In  International  Brotherhood  of 
Teamsters  v.  U.S.  Department  of 
Transportation,  932  F.2d  1292  (9th  Cir. 
1991)  ("IBT”),  the  FHWA’s  current 
controlled  substances  testing  program 
was  adjudged  to  comport  with  the 
Fourth  Amendment  The  court  held  that 
the  search  mandated  by  the  FHWA, 
including  random,  nonsuspicion  testing, 
was  reasonable.  Warrant  a^  probable 
cause  requirements  were  held 
impractical  in  the  particular  context  of 
motor  carrier-based  testing  of  drivers  of 
commercial  motor  vehicle.  The  testing 
program  “promotes  mecial 
governmental  needs,  bayond  the  normal 
need  for  law  enforcement”  (quoting 
Bluestein  v.  Skinner,  908  F.2d  451,  455 
(9th  Cir.  1990)).  such  as  misuring  safety 
and  deterring  drug  use  in  the  workplace. 
IBT  at  1299.  For  t^  same  reasons,  the 
proposed  rule  includes  no  provisions 
for  warrants  and  prob^le  cause  is  not 
a  prerequisite  to  testing. 

Also  consistent  with  the  framework  of 
the  current  program  is  the  limited 
release  of  the  results  under  the  proposed 
rule.  Id.  While  various  forms  of  testing 


will  be  administered  without  suspicion 
of  alcohol  misuse  under  the  proposed 
rule,  in  the  absence  of  a  probable  cause 
detennination  made  by  a  Federal,  State, 
or  local  official  the  re^ts  of  such  tests 
will  not  be  used  to  prosecnite  a  driver 
criminally,  regardl^  of  the  level  of 
alcohol  ultimately  determined  to  be 
present  in  the  driver’s  system.  The  only 
consequences  for  having  a  prchhited 
concmitration  of  akxthol  wmch  are 
provided  in  the  proposed  rule  are 
driving  prohibitions  (including  CDL 
revcx:ations  or  suspensicms)  and  referral 
to  a  substance  abuse  professional.  It  is 
only  where  probable  cause  is 
determined  under  authcrity  granted  by 
State  law  that  a  driver  may  be  subjeci 
to  criminal  prosecnition  for  driving 
under  the  influenc:e  based  on  an  illegal 
breath  alcmhol  ccmc»ntration  leveL 
Michigan  v.  SHz,  496  U.S.  444  (1990). 

In  considering  the  intrusion  on  a 
driver’s  reason^la  e)q>ectation  of 
privacy  caused  by  controlled  substances 
testing,  the  IBT  court  found  that 
commercial  motor  vehicle  operations 
occur  in  the  context  of  a  hi^ly 
regulated  industry.  "The  iiuaemental 
decrease  in  privacry  caused  by  the  search 
relative  to  the  existing  privacy 
expectations  of  the  drivers”  was 
insubstantial.  IBT  at  1300.  citing 
Skinnerv.  Railway LcAor Executives’ 
Association,  489  U.S.  602, 624-^  (1989) 
and  National  Treasury  Employees 
Union  v.  Von  Raab,  489  U.S.  656, 671- 
2  (1989).  In  addition  to  the  restrictions 
on  movement  imposed  on  all  employees 
as  a  condition  of  employment,  the 
FHWA  acknowledges  t^t  drivers  are 
already  required  to  document  biennial 
physical  examinaticms,  including 
urinalysis,  and  to  record  their  on-duty 
time  on  records  of  duty  status.  Boffi 
documents  are  roviewd)le  by  employers 
and  government  officials. 

In  practice,  what  FHWA  is  proposing 
under  Option  2  is  a  slight  incremental 
increase  in  the  roadsicle  inspection 
burden  already  imposed  on  drivers. 
Along  with  their  medic:al  certificate, 
proof  of  hours  of  service,  logs,  shipping 
papers,  proof  of  insurance  in  certain 
cases,  and  commercial  driver’s  licenses, 
drivers  will  be  required  to  provide 
adequate  breath  for  testing.  As  part  of 
ongoing  and  longstanding  roadside 
inspections,  this  brief,  additional 
procedure  will  not  limit  a  driver’s 
freedom  of  movement  to  the  extent  that 
the  search’s  intruriveness  is  inanased. 
The  roadside  location  also  does  not 
increase  the  intrusivaness  of  the  test 
procedure  itself  or  the  surprise 
occasioned  by  unannounc^  random 
tests. 

Not  all  random  tests  under  Option  2 
will  be  conducted,  however,  along  the 


roadside.  In  order  to  ensure  scientific 
randomness,  alcohol  te^  will  be 
conducted  at  a  %vida  variety  of  work- 
related  lofiatioDS.  Places  such  as  carrier 
terminals  are  likely  locations  for  tests. 
Under  such  circuinstanoes  the  time 
commitment  required  of  drivers  will  be 
less  than  that  involving  current 
controlled  substances  testing,  in  which 
drivers  usually  must  travel  to  collection 
sites  remote  from  the  terminal. 

To  be  balanced  against  this 
“minimal”  level  of  intrusiveness  in  an 
environment  of  “substantially  reduced 
privacy  expectations”  is  the  compelling 
interest  of  the  govemmrat  in  alcohol 
testing.  IBT  at  1303.  The  purpose  of  the 
alcohol  testing  program  is  to  detect  and 
deter  on-duty  alcohol  misuse  and 
impairmmit  by  commercial  motor 
vefocle  drivers,  who  pm-fcmn  highly 
safety-sensitive  tasks.  This  “concern  for 
safety  and  deterrence  *  *  *  at  least 
parallels,  if  not  exceeds,  the  govanunent 
interests  found  compelling  in  (the] 
earlier  (airline,  pipeline,  and  Customs 
Service  wnployees]  cases.”  Id.  at  1304. 
The  great  Dumber  of  commercial  motor 
vehides  on  the  roads,  all  much  laigw 
than  most  other  vehicles  and  thus 
capable  of  inflkrting  enormous  damage, 
“multiplies  the  dan^r  to  motorists  and 
raises  the  FHWA’s  concern  for 
transpcHlation  safety  to  the  level  of  a 
compelling  government  interest."  Id. 

The  balance  of  interests  clearly  weighs 
in  favor  of  the  FHWA’s  program. 

While  the  reasonableness  of  a  testing 
program  does  not  turn  on  the  existence 
of  less  intrusive  alternative  means,  the 
court  in  /BTnevertheless  found  that  it 
was  not  dear  that  such  means  as 
requiring  reasonable  suspicion  for  all 
control!^  substances  testing  would 
accomplish  the  deterrent  purpose  of  the 
program.  Given  the  widespread  alcdiol 
problem  in  sodety.  end  the  rapid  rate  at 
which  alcdiol  is  eliminated  fiom  the 
body,  random  alcohol  testing, 
particularly  at  the  roadside,  represents 
the  most  efiective  means  of  deterring 
on-duty  alcohol  use. 

Random  testing  for  alcohol,  much  like 
that  for  ccmtrolled  substances,  responds 
to  the  operational  realities  of  the  motor 
carrier  industry.  Id.  at  1304-5.  Drivers 
work  alone  and  unsupervised  for  long 
periods.  The  opportunity  for  motor 
carriers  to  detect  alcohol  use  by  their 
drivers  may  be  limited  to  brief 
encounters  at  tmminals.  Therefore,  great 
harm  could  be  inflicted  by  akoho) 
impaired  drivers  before  any  signs  of 
alcohol  misuse  are  detected. 

“Given  the  imique  deterrent  efled  of 
random  testing  end  the  inefficiency  of 
relying  on  individualized  suspicion  in 
this  particular  employment  context,  the 
FHWA  reasonably  found  the  alternative. 
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less  intrusive  drug  tests  to  be 
insufficient  to  meet  its  goals."  Id.  at 
1305.  In  similar  fashion,  the  FHWA  has 
determined  that  alcohol  testing, 
including  random  and  roadside 
components,  is  the  most  efficient 
method  for  achieving  its  statutory 
mandate  of  improved  highway  s^ty. 

V.  Commercial  Driver’s  License 
Program 

The  Commercial  Driver’s  License 
(CDL)  program  is  a  broad-based 
initiative  to  upgrade  commercial  motor 
vehicle  (CMV)  safety  by  establishing 
minimum  Federal  standards  for  State 
testing  and  licensing  of  CMV  drivers, 
and  by  disqualifying  drivers  who 
develop  poor  records  while  operating 
CMVs.  The  CDL  program  applies  to 
virtually  all  drivers  of  CMVs  meeting  or 
exceeding  a  26,001  poimd  gross  vehicle 
weight  rating  tlureshold,  hauling 
placardable  amounts  of  hazardous 
materials,  or  carrying  16  or  more 
persons.  The  only  persons  excluded  or 
waived  from  CDL  responsibilities  are 
those  engaged  in  purely  personal/ 
recreational  transportation,  imiformed 
active-duty  military  personnel,  and 
certain  farmers,  farm  related  service 
industries  and  firefighters  and  operators 
of  other  emergency  vehicles.  Unlike 
other  Federal  motor  carrier  safety 
programs,  the  CDL  applies  without 
distinction  to  inter-  or  intrastate 
commerce,  and  without  regard  to  the 
puipose,  frequency,  duration  or  amount 
of  the  transportation.  ’Thus,  for  example, 
drivers  of  government  vehicles,  school 
bus  operators,  and  volimteer  drivers  of 
CMVs  of  all  kinds  must  obtain  CDLs  and 
are  subject  to  the  corresponding 
disqualifications. 

As  of  April  1, 1992,  except  as  noted 
above,  every  CMV  operator  must  have 
obtained  a  State-issued  CDL  by 
undergoing  extensive  knowledge  and/or 
skills  testing,  providing  specified 
certifications  and  information,  and 
undergoing  driving  record  checks  both 
at  the  State  level  and  through  the 
Commercial  Driver’s  License 
Information  System  (CDLIS — the 
national  computerized  clearinghouse  for 
CMV  driver  records)  and  the  National 
Driver  Record  (addressing  problem 
drivers  of  all  types).  The  required  tests 
are  tailored  to  the  type  of  vehicle 
operated;  all  vehicles  are  classified  by 
size  and  handling  characteristics,  and 
certain  specialize  vehicles  or 
hazardous  materials  loads  require 
specialized  testing.  Upon  issuing  a  CDL 
to  a  driver,  a  State  must  identify  itself 
to  the  CDLIS  as  the  driver’s  single  State 
of  record,  thus  preventing  that  driver 
firom  obtaining  a  CDL  from  another 
State 


CMV  operators  who  are  convicted  of 
certain  very  serious  driving  offenses 
involving  CMVs — driving  vmder  the 
influence  of  alcohol  or  d^s,  leaving 
the  scene  of  an  accident,  or  felonies — 
will  lose  their  CDLs  and  all  commercial 
driving  privileges  for  periods  of  from 
one  year  to  life,  depending  on  the  nature 
of  the  offense.  Two  or  more  serious 
traffic  violations  committed  in  CMVs — 
excessive  speeding,  reckless  driving, 
following  too  closely,  erratic  lane 
changes,  or  any  ofienses  pertaining  to  a 
fatal  accident — ^will  lead  to 
disqualifications  of  CMV  driving 
privileges  firom  60  to  120  days.  'The 
CDLIS,  accessed  through  a  nationwide 
computer  information  network  for  State 
motor  vehicle  departments,  will  assure 
that  disqualifying  offenses  committed 
anywhere  will  lead  to  disqualification 
^  a  CDL  holder’s  State  of  licensure. 
'Thus,  the  CDL  program  as  currently 
structured  positively  enhances  the 
qualifications  of  the  CMV  operator 
workforce  nationwide,  and  provides 
enforceable  consequences  against  CMV 
operators  exhibiting  bad  driving 
behavior  in  every  State. 

As  ciurrently  codified,  the  CDL 
regulations  do  not  require  CMV  drivers 
to  undergo  testing  for  alcohol  use 
beyond  the  testing  traditionally 
performed  by  States  in  traffic  law 
enforcement.  However,  the  existing 
regulations  constitute  a  marked 
improvement  over  prior  treatment  of 
alcohol  ofienses  by  these  drivers  in 
that — 

1.  The  CDLIS  prevents  drivers  from 
obtaining  multiple  licenses,  which 
formerly  allow^  drivers  to  spread 
alcohol  and  other  convictions  over 
multiple  States  of  record; 

2.  The  CDLIS  and  its  supporting 
information  network  allow  alcohol 
convictions  to  be  forwarded  speedily  to 
the  driver’s  State  of  record  for  licensing 
action; 

3.  The  threshold  at  or  above  which  a 
CMV  driver  is  deemed  to  be  driving 
under  the  influence,  hence  subject  to 
severe  penalties,  is  now  0.04  breath 
alcohol  concentration,  rather  than  the 
0.10  prevalent  in  most  States  prior  to 
CDL; 

4.  The  disqualification  periods  for 
alcohol-related  ofienses— -one  year  for 
the  first  ofiense,  three  years  for  the  first 
offense  involving  hazardous  materials, 
lifetime  (commutable  upon 
rehabilitation  to  10  years)  for  the  second 
ofiense,  and  lifetime  (noncommutable) 
for  the  third  ofiense — in  themselves 
constitute  a  powerful  deterrent  against 
alcohol  use  by  CMV  drivers; 

5.  'The  requirement  that  States  place 
drivers  who  are  found  to  have  any 
measured  or  detected  presence  of 


alcohol  out-of-service  for  24  hoxirs 
provides  a  further  consequence  to  CMV 
operators’  use  of  intoxicating  beverages, 
as  retired  in  §  392.5;  and 

6.  'The  implied  consent  provision  of 
§  383.72  requires  each  driver  of  a  CMV 
who  holds  a  CDL  to  have  given  his/her 
prior  consent  to  be  tested  for  the  use  of 
alcohol  by  any  State  or  jurisdiction  in 
the  enforcement  of  §§  383.51(b)(2)(i)  and 
395.5(a)(2).  The  FHWA  is  proposing  to 
amend  this  provision  in  this  rulem^ng 
to  include  alcohol  testing  administered 
by  State  and  local  officials  under 
MCSAP. 

As  of  April  1, 1992,  all  States  should 
be  enforcing  the  0.04  BAC  requirement 
as  part  of  the  CDL  implementation  and 
most  States  have  passed  enabling 
legislation.  Thus,  the  CDL  program 
provides  a  strong  foundation  for  the 
additional  alcohol  testing  requirements 
proposed  herein. 

VI.  Motor  Carrier  Safety  Assistance 
Program  (MCSAP) 

'The  Motor  Carrier  Safety  Assistance 
Program  is  a  Federal/State  matching 
grant-in-aid  program  which  was  initially 
created  by  Section  402  of  the  Surface 
Transportation  Assistance  Act  (STAA) 
of  1982  (Pub.L  97-424,  96  Stat.  2097). 
Since  the  initial  authorization,  the 
program  has  received  tremendous 
public.  State  and  Federal  support 
resulting  in  further  congressional 
reauthorizations.  The  most  recent  was  a 
six  year  reauthorization  through  FY 
1997  in  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  (Pub.L.  102-240, 105  Stat. 

1914). 

The  intent  of  MCSAP  is  to  achieve  a 
national  uniform  motor  carrier  safety 
program.  In  an  effort  to  achieve  this 
goal,  the  FHWA  provides  grants  only  to 
States  which  enforce  Federal  or 
compatible  State  motor  carrier  safety 
and  hazardous  materials  regulations. 

Title  IV  of  the  ISTEA  is  the  Motor 
Carrier  Act  of  1991,  and  specifically  in 
section  4002,  this  new  le^slation  adds 
several  dimensions  to  the  MCSAP 
funding  eligibility  criteria  for  States’ 
participation  in  MCSAP.  Pursuant  to 
this  section,  participating  States  may 
use  MCSAP  funds  for  specific 
enforcement  activities  such  as  alcohol 
and  controlled  substance  detection  and 
enforcement,  provided  such  “activities 
are  carried  out  in  conjunction  with  an 
appropriate  type  of  inspection  of  the 
commercial  motor  vehicle  for 
enforcement  of  Federal  or  State 
commercial  motor  vehicle  safety 
regulations.” 

Currently,  there  are  48  States  and  four 
United  States  territories  participating  in 
MCSAP.  As  a  result,  over  1.5  million 
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roadside  inspections  are  conducted 
annually  on  commercial  motor  vehicles 
and/or  drivers  by  approximately  2,800 
State  enforcement  officials  in 
accordance  with  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs)  or 
compatible  State  safety  regulations. 
Diuing  these  inspections,  over  497,000 
vehicles  and  over  126,000  drivers  have 
been  placed  out-of-service  for  violations 
of  Federal  or  State  scdety  reflations. 

In  order  to  receive  MCSAP  funding 
for  inspection  activities  and 
enforcement.  States  are  required  to 
submit  a  ‘'State  Enforcement  Plan”  to 
the  FHWA  outlining  the  enforcement 
activities  contemplated  during  that  year 
in  accordance  with  the  procedures  set 
forth  in  49  CFR  part  350.  Part  350  has 
been  revised  to  include  requirements  of 
the  ISTEA. 

In  this  NPRM,  the  FHWA  is 
proposing,  as  one  option,  that  motor 
carriers  can  achieve  compliance  with 
the  random  alcohol  testing  provisions  of 
this  part  through  a  MCSAP-funded 
approach.  The  FHWA  believes  that  this 
ftpproach  merits  consideration  since  it 
would  provide  a  much  stronger 
deterrent  than  now  exists  against 
driving  a  commercial  motor  vehicle  in 
commerce  with  a  measured  level  or 
detected  presence  of  alcohol  This 
deterrent  would  draw  its  strength  from 
a  driver’s  increased  expostu^  ^ough 
MCSAP-funded  roadside  inspections 
and,  if  this  proposal  is  adopted,  the 
corresponding  likelihood  of  having  a 
random  breath  alcohol  test  during  those 
inspections.  The  MCSAP-based 
proposal  assumes  that  the  greater  a 
driver’s  exposure  to  being  tested,  the 
more  he  or  she  will  be  discouraged  frtim 
using  or  possessing  alcohol  while  or 
prior  to  driving  a  CMV.  Under  this 
proposal  for  random  alcohol  testing,  a 
CMV  driver  would  have  to  be  prepared 
to  demonstrate  fitness,  through  an 
alcohol  test  which  shows  no  alcohol 
concentration  of  0.04  or  greater,  to 
perform  the  driving  task  at  random 
times  and  locations.  The  FHWA  is 
proposing  the  State/MCSAP-based 
Program  proposal  because  it  believes 
that  in  enacting  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  and  the  Commercial  Motor  Vehicle 
Safety  Act  of  1986,  the  Congress 
intended  that  the  ihiVlA  and  the  States 
work  together  to  remove  vmsafe  CMV 
operators  from  the  road,  especially 
when  those  operators  drink  and  drive. 

The  FHWA  is  given  the  discretion  in 


penalties  for  drivers  of  CMVs  who  are 
determined  to  have  imlawfully  used, 
but  who  were  not  under  the  influence 
of,  alcohol  (i.e.,  0.04  BAC  or  greater)  or 
a  controlled  substance.  This  proposed 


rule  sets  such  penalties  commensurate 
with  those  for  serious  traffic  violations 
under  CDL  provisions.  The  penalties  for 
drivers  of  CMVs  who  are  convicted  of 
driving  under  the  influence  of  alcohol 
or  a  controlled  substance  are  imchanged 
from  current  CDL  provisions — 
disqualification  from  one  year  to  life. 

The  FHWA  believes  the  proposed 
consequences  vrill  complement  existing 
State  drunk  driving  laws  and  programs. 

The  FHWA  believes  that  this  option 
would  be  implemented  as  a  small 
incremental  increase  to  the  current 
general  roadside  inspection 
responsibilities.  The  FHWA  believes 
that  an  alcohol  test  with  an  initial 
alcohol  concentration  of  less  than  0.02 
will  last  approximately  5  minutes  and 
may  be  done  separately  or  in 
conjunction  wiffi  a  roadside  inspection. 
Tests  with  an  initial  result  of  0.02  or 
greater  must  be  perfonped  a  second  time 
after  an  elapsed  period  of  15  minutes. 
Complete  roadside  inspections  last  from 
20  to  60  minutes  currently.  The  FHWA 
believes  that  an  initial  test  would  be 
done  at  the  beginning  of  an  inspection 
and  if  a  confirmation  test  is  required, 
the  confirmation  test  would  be 
performed  later  in  the  inspection 
process.  The  15  minute  time  period 
required  by  49  CFR  part  40  would  be 
filled  by  the  MCSAP  officer  performing 
other  inspection  duties  such  as 
injecting  the  motor  vehicle. 

The  option  proposed  herein  may 
slightly  reduce  the  number  of  vehicle 
safety  inspections  per  day.  however,  the 
FHWA  believes  that  added  benefits  will 
occur  by  deterring  alcohol  use  while 
driving  a  commercial  motor  vehicle 
which  will  reduce  the  number  of 
accidents.  Will  the  alcohol  testing  rate 
have  a  significant  negative  impact  on 
how  many  vehicle  inspections  may  be 
done  per  day?  Will  this  impact  pr^uce 
a  smaller  overall  societal  benefit,  such 
as  increased  accidents,  more  injuries, 
fatalities,  etc.? 

The  FHWA  believes  that  a  random 
testing  program  that  is  highly  visible  to 
drivers  will  deter  substance  misuse. 
Will  testing  at  a  10.  25.  or  50  percent 
testing  rate  provide  the  best  deterrence 
for  the  overall  FHWA  program?  Which 
testing  rates  will  cost  tne  program  too 
much  for  current  funding?  Should  the 
FHWA  consider  imposing  a  user  fee.  as 
suggested  in  the  common  preamble 
published  elsewhere  in  today’s  Federal 
Register,  to  payior  any  increased  costs 
to  the  MCSAP  program?  The  FHWA 
seeks  commente  and  answers  to  these 
questions  from  all  interested  parties. 

Vn.  Propoeal 

A  new  part  382  to  title  49.  Code  of 
Federal  Regulations.  Controlled 


Substances  and  Alcohol  Use  and 
Testing,  is  proposed  which  would  he 
added  to  the  FMCSR  and  would  contain 
the  new  requirements  of  the  Onmibiis 
Transportation  Employee  Testing  Act  of 
1991.  Most  notably,  as  this  Act  amends 
the  Commercial  Motor  Vehicle  Safety 
Act  of  1986,  the  Act  expands  the 
category  of  persons  reqtiired  to  be  tested 
for  controlled  substances  and  imposes 
alcohol  testing  requirements  on  ffie 
same  category.  This  NPRM  is  proposing 
the  alcohol-related  sections  of  the  new 
part  to  be  set  forth  in  subparts  A 
through  F.  A  companion  NPRM  on 
controlled  substances  testing,  also 
published  in  today’s  Federal  Register, 
includes  subparts  G  through  L  of  part 
382.  which  incorporates  the  current 
controlled  substances  testing 
requirements  of  49  CFR  part  391, 
su^art  H  into  this  new  part  382. 

The  FHWA’s  experience  in 
administering  the  three-year-old 
controlled  substances  testing 
requirements,  and  its  consideration  of 
comments  (OST  Docket  No.  46574, 
Notice  No.  89-22)  received  in  response 
to  the  November  2, 1989,  ANPRM  (54 
FR  46326)  and  other  comments  are 
reflected  in  this  proposal.  Based  on 
further  comments  received  on  this 
NPRM  and  the  companion  NPRM  on 
controlled  substances,  the  FHWA  will 
consider  integration  of  the  ^o 
proposals  in  one  final  rule. 

SECTION-BY-SECTION  ANALYSIS 

PART  35(K-COMMERCIAL  MOTOR 
CARRIER  SAFETY  ASSISTANCE 
PROGRAM 

Section  350.9  Conditions  for  Basic 
Grant  Approval 

The  FHWA  proposes  to  require  States 
to  include  part  382  imder  the  conditions 
for  basic  implementation  grant 
approval.  Consistent  with  the  State 
MCSAP-based  proposal,  random  alcohol 
testing  by  MCSAP  officers  would  be  a 
condition  of  the  grant  for  fiscal  year 
1995.  If  a  State  chooses  not  to  conduct 
alcohol  testing  of  CMV  drivers,  that 
State  would  be  denied  all  MCSAP 
funds. 

The  FHWA  is  not  proposing  that  a 
State  implement  random  alcohol  testing 
upon  the  elective  date  of  the  final  rule. 
Rather,  the  FHWA  is  proposing  to  allow 
States  an  amount  of  time  similar  to  that 
generally  provided  during  the 
development  stage  of  the  original 
MCSAP  Implementation  process  in 
order  to  obtain  new  authorizations, 
laws,  rules,  regulations,  training, 
acquisition  of  equipment  and  supplies 
and  other  administratively  requiiw 
items  that  must  be  obtained  prior  to 
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implementation.  The  FHWA  is 
proposing  to  allow  States  up  until 
October  1. 1996  to  begin  random  alcohol 
testing. 

Section  350. 1 3  State  Enforcement  Plan 
(SEP)  for  a  Basic  Grant 

Paragraph  (b)(8)  would  require  the 
State  to  place  in  the  SEP  that  random 
alcohol  testing  of  CMV  drivers  would  be 
a  part  of  an  appropriate  type  of  driver 
inspection  by  the  beginning  of  the  fiscal 
year  starting  at  least  two  years  from  the 
publication  of  this  proposal  as  final. 

PART  382— CONTROLLED 
SUBSTANCES  AND  ALCOHOL  USE 
TESTING 

The  FHWA  is  issuing  these  proposed 
alcohol  testing  rules  in  cooperation  with 
the  other  DOT  agencies  required  by  the 
Omnibus  Transportation  Employee 
Testing  Act.  The  rules  proposed  herein 
are  similar  to  alcohol  testing  regulations 
published  by  the  FAA,  FRA,  FTA,  and 
RSPA  elsewhere  in  today’s  Federal 
Register.  The  Office  of  the  Secretary  of 
Transportation  is  publishing  today  a 
common  preamble  on  general 
requirements  and  a  common  rule  on 
testing  procedures  also.  The  following 
Section-bv'Section  Analysis  only  covers 
sections  and  areas  that  are  unique  to  the 
FHWA  rule  or  which  difier  from  the 
common  rule  and  common  preamble. 

Subpart  A— Alcohol  Uaa  and  Taatlng 

Section  382.103  Applicability 

Currently,  the  FHWA's  controlled 
substances  testing  requirements  are  part 
of  the  driver  qualification  standards. 

The  requirements  apply  to  motor 
carriers  and  drivers  of  the  motor  carriers 


who  are  involved  in  interstate 
commerce  and  are  subject  to  the 
FMCSRs.  Private  and  for-hire  motor 
carriers  of  property  and  for-hire  motor 
carriers  of  passengers  are  subject  to  the 
FMCSRs.  However,  the  FMCSRs  include 
several  general  exemptions  for  certain 
types  of  transportation,  such  as  fire 
trucks  and  rescue  vehicles  involved  in 
an  emergency,  governmental  operations 
and  school  bus  operations.  Therefore, 
drivers  involved  in  the  exempted 
transportation  operations  are  not 
currently  requir^  to  comply  with  the 
FHWA’s  controlled  substances  testing 
requirements.  In  addition,  anyone  who 
is  not  required  to  meet  the  physical 
qualification  requirements,  such  as  farm 
custom  operations,  apiarian  industries 
and  certain  form  vehicle  drivers,  are 
also  exempt  from  the  controlled 
substances  testing  requirements. 

Finally,  while  the  FMCSRs  generally 
apply  to  commercial  motor  vehicles 
exceeding  10,000  poimds  GVWR,  the 
drug  testing  provisions  of  part  391  apply 
only  to  drivers  of  commercial  motor 
vehicles  exceeding  26,000  pounds 
GVWR. 

The  Act  amends  the  CMVSA,  and 
therefore,  the  definitions  of 
“commercial  motor  vehicle”  and 
"commerce”  in  the  CMVSA  apply.  This 
means  that  the  testing  requirements  of 
the  Act  extend  to  interstate  and 
intrastate  operations  in  commercial 
motor  vehicles  exceeding  26,000 
poimds  GVWR  and  that  ffie  FMCSR 
exemptions  stated  above  and  listed  in 
49  CF'K  390.3(f)  do  not  apply. 

'The  FHWA  is  therefore  proposing  that 
the  drivers  who  are  required  to  obtain 
a  CDL  are  the  same  drivers  who  would 
be  subject  to  the  alcohol  testing 


requirements  of  this  rule.  Because  they 
are  the  subject  of  a  companion  rule,  the 
FHWA  is  also  proposing  that  motor 
carriers  and  drivers  for  those  motor 
carriers  subject  to  the  alcohol  and 
controlled  substances  testing 
requirements  of  the  Federal  Transit 
Administration  (FTA),  formerly  the 
Urban  Mass  Transportation 
Administration,  be  excluded  from  the 
requirements  of  this  rule.  Drivers 
subject  to  the  FTA  rule  who  hold  CDLs 
will  continue,  however,  to  be  subject  to 
the  CDL  disqualifications  provid^  in 
part  383. 

By  the  same  token,  the  FHWA  is 
proposing  that  any  entity  operating 
’  under  a  waiver  of  all  CDL  requirements, 
approved  or  authorized  by  the  FHWA, 
would  not  be  subject  to  the  alcohol 
testing  requirements  of  the  Act.  The 
measure  of  applicability  is:  if  a  person 
is  required  to  obtain  a  ^L,  that  driver 
and  the  motor  carrier  using  the  driver 
must  comply  with  these  proposed 
alcohol  testing  requirements. 

This  means  there  would  be  certain 
entities  who  are  not  required  to  comply 
with  the  FMCSRs,  but  who  would  now 
be  subject  to  the  requirements  of  this 
rule.  For  example,  governmental  and 
school  bus  drivers  as  well  as  drivers  of 
private  motor  carriers  of  passengers 
would  be  required  to  submit  to  tests. 
Governmental  operations  include  all 
levels  of  government.  Federal,  State  and 
local.  Private  motor  carriers  of 
passengers  would  include,  but  not  be 
limited  to,  civic  and  church 
organizations. 

Table  I  shows  which  groups  have 
waivers  or  restricted  CDLs  and  which 
groups  will  be  required  to  be  tested 
under  this  rule. 


TABLE  I.— Commercial  Driver’s  License  (CDL)  Waivers 


Type 

COL  requirement 

Tests  required 

Fun  Waiver  ol  all  COL  requirements  for  vehidee  owned/opeiated  by  Dept,  of  Defense 

NonOvnian  Military  Pereotwiel:  „  _ 

No  CDL  required  . . . . . 

No  controlled  substances  or  alcohol  testirtg  required  uixfer  49  CFR 
Pt382. 

—Active  Duty  M^iy  Personnel 
—Active  Duty  Reserves  and  Nan  Guard 
—National  Guard  Military  Technicians 

State  Option  Waiver— States  may  waive  alt  CDL  requirements.  If  waiver  conditions  are  met 

e 

Farni  Vehicle  Operators _ _ _ _ 

If  State  walvAA  the  individual  . . 

No  testing  is  required. 

Controlled  Substances  and  Alcohol  testing  is  required 

No  testing  Is  required. 

ControOed  Substances  and  Alcohol  testing  Is  requirad. 

Fireflghteis  and  Other  Operators  of  Emer¬ 
gency  Equipment 

If  State  DOES  NOT  waive  the  Individual  ....... 

If  State  waives  the  IndNIdual . . 

It  State  DOES  NOT  waive  the  Irxllvidual  _ 
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Table  I.— Ck)MMERCiAL  Driver’s  License  (CDL)  WAivERS-Oontinued 


CDL  requlrsment 


Tests  required 


Urnlied  Watver/Reetrtcled  COL— Statee  may  waive  COL  knowtedge  and  skWs  leeting  and  Issue  reetrictsd  CDLs 


Farm-Related  Service  Induetries -  The  operators  o(  these  vehicles  ARE  requitad  See  Note. 

— Fann  retail  outlets  &  supptore  to  obtain  a  Restricted  COL 

-Agri-chemical  buaineases 
—Livestock  feeders 
—Custom  Harvesters 

Isolated  Sections  of  Alaska . .  The  operators  of  these  vehicies  ARE  required  See  Note. 

to  obtain  a  Reetricted  COL 


Note:  Comrolled  tubalanoM  end  aloohol  tsrtlng  Is  lequbed  of  twss  opsretofs.  AddHonaSy.  Ihsss  opsnSon  shal  have  a  pra  awployn»an>^)c»di<y  lasi  tor  oontroSad  attoatancaa  i 
each  Sma  the  SWa  raqulraa  <w  loanaa  to  be  favaSdatod  tor  lhaaa  opararora. 


The  FHWA  is  proposing  the  same 
applicability  with  the  CDL  to  comply 
with  the  intent  of  Congress  and 
estimates  that  this  proposal  will  afiect 
approximatelv  five  million  drivers. 

Pararaaph  (c)  of  this  section  excepts 
those  Olivers  from  alcohol  testing 
requirements  who  are  based  at  or  depart 
from  home  terminals  in  foreign  nations. 
Implementation  of  alcohol  testing  of 
foreign-domidled  commercial  motor 
vehicle  operators,  mandated  by  the  Act. 
will  be  considered  in  an  advanced 
notice  of  proposed  rulemaking 
published  elsewhere  in  today’s  Federal 
Register.  Comments  on  this  issue 
should  be  submitted  to  that  docket 

Section  382.107  Definitions 

The  definitions  unique  to  this  part  are 
included  in  this  section.  The  terms 
common  to  title  49,  chapter  in, 
subchapter  B  are  already  included  in  49 
CFR  390.5,  Definitions,  and  are 
applicable  to  this  part,  unless  otherwise 
defined.  'The  terms  commerce  and 
commercial  motor  vehicle  are  taken 
from  49  CFR  part  383,  the  requirements 
for  a  CDL.  These  defi^tions  expand  the 
applicability  to  intrastate  operations  as 
wml  as  the  other  operations  currently 
exempted  from  the  FMCSRs. 

The  term  accident  is  proposed  and  is 
identical  to  that  being  proposed  by  the 
FHWA  in  another  rulemaking  on 
accident-reporting  requirements.  See 
July  30, 1992,  of  me  Federal  Register, 

57  FR  33712. 

The  term  alcohol  is  defined  as  ethyl 
alcohol.  The  FHWA  is  proposing  in  this 
NPRM  to  make  a  conforming  change  to 
49  CFR  392.5  by  replacing  the  term, 
intoxicating  beverage,  widi  alcoholic 
beverage  and  to  de^e  alcoholic 
beverage  in  49  CFR  390.5. 

The  term  commerce  and  commercial 
motor  vehicle  are  identical  to  those 
included  in  49  CFR  part  383. 

The  term  on~duty\s  proposed  to  be 
defined  here  and  a  conforming 
amendment  to  49  CFR  395.2, 
Definitions,  is  also  being  proposed  to 
ensure  that  motor  carriers  maintain 
control  over  the  alcohol  testing 


procedmres  in  those  cases  where  the 
motor  carrier  directs  the  driver  to 
provide  adequate  breath  for  testing 
xmder  the  requirements  of  this  rule.  Tlie 
FHWA  stron^y  encourages  comments 
on  this  proposal. 

The  fHwA  is  also  proposing  a 
definition  of  the  term  ’’consortium"  to 
indicate  that  persons  other  than  the 
motor  carrier  may  perform  the  actual 
testing  and  other  functions,  provided, 
however,  that  these  functions  are  at  the 
direction  and/or  approval  (when  they 
are  done  prior  to  the  motor  carrier’s 
knowledge  as  may  be  in  the  case  of  a 
driver-based  consortium)  of  the  motor 
carrier.  The  FHWA  will  continue  to 
hold  the  motor  carrier  responsible  for 
compliance  with  these  proposed 
requirements. 

Subpart  B— Prohibitiona 

As  stated  in  the  November  2, 1989, 
ANPRM  on  alcohol  issues  published  hy 
OST,  the  FHWA  has  had  very  stringent 
alcohol  use  prohibitions  in  the  FMCSRs. 
These  alcohol  prohibitions,  which  apply 
to  both  CMV  drivers  and  motor  carriers, 
are  included  in  this  subpart. 

Additionally,  the  FHWA’s  current 
controlled  sul»tances  testing  regulations 
allow  a  driver  to  have  an  affiraative 
defense  for  the  use  of  controlled 
substances,  if  the  driver  has  taken  the 
substances  at  the  direction  of  a  medical 
practitioner.  'The  FHWA  would  like 
comments  on  the  possibility  of  allowing 
a  similar  exception  in  the  alcohol 
testing  rules.  'The  FHWA  believes  that 
many  medications  may  contain  alcohol 
and  that  a  driver’s  alcohol  test  will 
show  an  alcohol  concentration 
prohibited  by  these  proposed  rules. 
Should  FHWA  seriously  consider 
allowing  medications  to  be  taken  that 
would  contain  alcohol? 

A  possible  exception  might  read  as 
follows: 

Medication  exception. 

(a)  A  driver  may  possess  and  use  a 
medication  approved  by  the  Department 
of  Health  and  Human  Services,  Food 
and  Drug  Administration  which 


contains  ethyl  alcohol  while  on-duty 
driving,  notwithstanding  §S  382.201, 
382.204,  and  382.205  of  this  suhpart, 
provided: 

(1)  The  medication  does  not  afiect 
driving  performance, 

(2)  The  medication  is  taken  consistent 
with  its  directions  for  use,  including 
dosage,  fiequency,  and  any  limitation 
on  driving  motor  vehicles  or  operating 
heavy  machinery,  and 

(3)  The  driver’s  breath  alcohol 
concentration  is  not  0.04  or  greater.  . 

(b)  A  driver’s  possession  of 
medication  as  described  in  this  section, 
absent  other  documentable  observations 
as  required  by  §  382.311(b),  shall  not 
constitute  reasonable  suspicion  of 
alcohol  misuse. 

What  non-alcohol  alternative 
medications  are  there  that  may  be  used 
over-the-counter  or  prescribed  by  health 
care  professionals  that  would  be 
substitutes  for  medications  with  an 
alcohol  base?  What  is  the  cost  of  these 
alternative  medications  compared  to  the 
alcohol  based  medications?  Are  there 
any  other  issues  related  to  alcohol 
m^ications  that  FHWA  should 
address? 

Section  382.209  Use  Following  an 
Accident 

The  FHWA  is  changing  this  section 
from  the  common  rule.  Tlie  FHWA  is 
removing  the  phrases  addressing  motor 
carriers  having  to  discoimt  the  driver’s 
performance  as  a  contributing  factor  to 
the  accident.  The  requirements  for  an 
FHWA  post-accident  test  require  a  test 
after  each  fatality  accident  and  after  the 
driver  receives  a  citation  for  a  moving 
traffic  violation.  ’The  FHWA  believes 
that  the  act  of  receiving  a  citation  for  a 
moving  traffic  violation  would  indicate 
that  the  driver’s  actions  may  have 
contributed  to  the  accident  and  thus  the 
motor  carrier  does  not  need  to  decide 
whether  the  driver’s  actions  may  have 
contributed  to  the  accident. 
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Subpart  C— Testa  Required 

The  FHWA  is  proposing  not  to  reqiiire 
periodic  testing.  The  Act  gives  the 
Secretary  such  discretion  only  for  this 
type  of  testing.  Based  upon  the  FHWA’s 
experience  writh  controlled  substances 
testing,  the  FHWA  has  decided  that 
periomc  testing  is  not  needed.  The 
current  controlled  substances  testing 
regulations  allow  motor  carriers  to 
rliminate  periodic  testing  upon 
implementation  of  a  random  testing 
program  with  testing  at  the  50%  rate, 
rhe  FHWA  acknowledges  that  many 
carriers  are  taking  advantage  of  this 
authority  and  are  eliminating  periodic 
testing  for  controlled  substances  within 
the  two-year  cyde.  Moreover,  the 
FHWA  believes  that  other  forms  of 
testing  will  adequately  detect  and  deter 
alcohol  use  justifying  this  actimi.  Also, 
the  FHWA  is  proposing  to  eliminate 
periodic  testing  for  the  use  of  controlled 
substances  in  a  separate  rulemaking 
action  in  today's  Federal  Register. 

Section  382.303  Post-Accident  Testing 

The  FHWA  is  strongly  committed  to 
ensure  that  drivers  who  are  involved  in 
an  accident  are  tested  for  the  use  of 
alcohol.  The  FHWA  is  proposing  to  use 
the  same  criteria  for  an  accident  as  is 
currently  required  in  49  CFR  part  391, 
subpait  H  with  one  revision.  A  motor 
vehicle  which  is  required  to  be  towed 
away  replaces  the  amount  of  property 
damage  criterion. 

Post-accident  testing  may  have  to  be 
performed  not  only  when  an  accident 
occurs  while  the  driver  is  actually 
driving  a  commercial  motor  vehicle,  but 
also,  in  an  accident  involving  a  fatality, 
when  the  driver  is  performing  a  safety- 
sensitive  function.  For  instance,  a  driver 
parks  a  truck  improperly,  on  the 
travelled  portion  of  the  highway. 
Another  motorist  collides  with  the  trudc 
and  the  motorist  is  killed.  The  driver  of 
the  truck  will  be  required,  by  this  rule, 
to  be  tested  for  alcohol.  Post-Accident 
Testing  must  also  be  performed  when 
the  driver  receives  a  dtation  arising 
from  the  accident. 

The  FHWA  is  differing  from  the  other 
DOT  agencies  rules  being  proposed  with 
regard  to  the  documentation  assodated 
with  a  post  acddmit  test  Other  agencies 
are  requiring  that  when  an  employe 
does  not  require  an  emplo3ree  to  submit, 
or  when  an  Mnployee  is  not  timely  in 
his/her  submission  of.  adequate  b^th 
for  testing  that  a  report  be  prepared  and 
sent  to  the  DOT  agency.  T^  FHWA  will 
require  such  a  report  to  be  prepared  and 
ke^  in  the  motor  carrier's  files  for 
review  upon  a  FHWA  investigation,  but 
it  will  not  require  that  the  report  be  sent 
to  the  FHWA.  The  FHWA  prefers  to 


have  the  motor  carrier  maintain  these 
records  along  with  the  other  records 
they  must  ke^  for  each  acddent,  as 
required  by  the  FMC^ts.  The  FHWA 
investigators  would  review  these  reports 
along  with  the  other  documentation 
during  safety  compliance  reviews. 

Although  stated  in  general  terms  in 
subpart  F  of  this  proposal,  the  FHWA 
believes  that  a  statement  that  motor 
carriers  be  required  to  provide  drivers 
with  the  necessary  post-acddent 
procedures  and  instructions  prior  to 
operating  a  C^IV,  on  a  continuous  basis, 
be  made  within  the  body  of  this  section. 
Additionally,  motor  carriers  would  be 
required  to  maintain  the  information 
relating  to  the  alcohol  test  or  the  need 
for  a  test,  if  one  was  not  performed.  This 
infcnnation  would  include  the  valid 
reasons  when  a  test  was  not  performed 
imder  the  recordkeeping  requirements 
in  §  382.403  of  this  proposed  rule. 

Para^ph  (f)  allows  tests  done  by 
Fedenu,  State  or  local  officials  having 
independent  authority  to  reqmre 
alcohol  tests,  to  meet  the  requirements 
of  this  section  if  the  results  of  the  test 
are  obtained  by  the  motor  carrier  and 
the  testing  was  performed  in 
conformance  with  the  applicable 
Federal.  State  or  local  requirements  for 
alcohol  testing.  This  means  that  if  a 
National  Park  Service  Police  officer. 
State  Highway  Patrol  officer,  municipal 
police  officer,  or  similar  official  has 
independent  authority  to  require  an 
alcohol  test  after  an  accident,  this  test 
may  be  deemed  as  a  completed  test  by 
the  motor  carriw  if  the  official  used  an 
approved  or  applicable  testing 
m^odology  frv  his/her  jurisdiction 
and  the  motor  carrier  obtains  the  results 
of  the  test  This  wrill  allow  motor 
carriers  to  accept  tests  done  by  law 
enforcement  officials,  such  as,  but  not 
limited  to,  blood  tests,  saliva  tests,  or 
breath  tests  when  these  tests  are 
standard  for  the  jurisdiction  and  are 
applicable  in  the  jurisdiction  of  the  law 
enforcement  offidal. 

Section  382305  Random  Testing 

The  FHWA  is  proposing  two  options 
for  randmn  testing:  A  motor  carrier- 
based  testing  program  and  a  State/ 
MCSAP-basM  testing  program.  Under 
either  program  the  testing  rate  would  be 
between  10  to  SO  percent  of  the  number 
of  drivers  (either  the  number  of  drivers 
used  by  the  motor  carrier  or  the  nunfoer 
of  drivOTs  holding  a  QH.  in  a  State),  to 
be  determined  in  the  final  rule  stage  of 
this  rulemaking. 

Motor  Carrier-based  Program 

Under  the  motor  carrier-based 
program,  the  motor  carrier  would  select 
drivers  fcK  testing  at  various  times 


during  the  year  and  would  ensure  that 
the  selection  was  based  on 
scientifically-valid  methods.  The  driver 
selected  would  be  notified  only  when 
he/she  would  be  able  to  provide  a 
breath  specimen  immediately  upon 
notification.  That  is,  the  driver  once 
notified,  would  proceed  directly  to 
providing  a  specimen  without 
performing  any  other  duties.  This 
option  is  similar  to  the  current  random 
testing  requirements  for  controlled 
substances. 

The  FHWA  has  had  many  inquiries 
from  owner-operators  and  the  public  on 
how  owner-operators  comply  with  the 
random  testing  requirements.  It  has 
been  the  Department  of  Transportation's 
view  that  owner-operators  are  not 
allowed  to  have  a  random  testing 
program  on  their  own.  Owner-operators 
must  meet  the  ccmditions  of  random 
testing,  which  include  that  the  random 
selection  process  he  unannounced.  The 
FHWA  believes  that  the  requirement  of 
unannounced  testing  requires  that  an 
owner-operator  must  join  a  consortium, 
group  or  have  a  neutr^.  unUased  third 
party  select  a  date  for  testing  and  the 
third  party  keeps  the  date  confidential 
from  the  ^ver  until  that  date  arrives. 
Owner-operators,  under  this  proposal, 
will  be  expected  to  perform  the  same 
type  of  random  selection  process. 

State/MCSAP-Based  Program 

Under  the  MCSAP  proposal, 
participating  MCSAP  States  will  be 
requir^  to  submit  their  planned 
random  alcohol  testing  activities  as  a 
part  of  their  "State  Enforcement  Plan" 
required  under  49  CFR  part  350.  The 
FHWA  is  proposing  that  a  State's 
random  alcohol  testing  plan  component 
must  include  the  following  program 
requirements: 

1.  The  number  of  random  tests 
performed  in  the  State  equal  10  to  50 
percent  of  the  number  of  Ccmunercfel 
Driver's  License  (CDL)  holders  in  the 
State  as  of  April  1  each  year  or  as  of  a 
date  certain  mutually  agreed  upon  by 
the  State  and  the  FHWA. 

2.  Random  alcohol  testing  will  be 
performed  in  ccmjuncticm  vrith  other 
driver  and/or  vehkde  inspecrions 
performed  under  the  authority  of  49 
CFR  part  350  at  various  locations, 
including,  but  not  limited  to,  wei|^ 
stations,  roadside,  terminal  and  oii^r 
motor  carrier  fixed  locaticms,  and 
portable  locations. 

3.  Random  alcohol  testing  must  be 
administered  in  confonnance  with  the 
requirements  erf  this  part  and  49  CFR 
part  40. 

4.  Random  alcohol  testing  conduc:ted 
by  Federal.  State  or  l(x:al  officials 
required  under  this  part  and  part  350 
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shall  be  administered  without  regard  to 
any  reasonable  suspicion  or  prol^le 
cause  standard  found  in  State  or  local 
law.  The  consequences  of  such  non* 
reasonable  suspicion  or  non-probable 
cause  random  alcohol  testins  shall  be 
limited  to  those  set  forth  in  this  part. 

5.  Random  alcohol  testing  conducted 
by  Federal,  State  or  local  officials  where 
reasonable  suspicion  or  probable  cause 
is  independenUy  established  without 
regard  to  administering  random  alcohol 
testing  in  accordance  with  this  part  or 
part  350  shall  be  administered  in 
accordance  with  State  and  local  law  and 
not  in  accordance  with  this  part.  The 
consequences -of  such  reasonable 
suspicion  or  probable  cause  random 
alcohol  testing  shall  be  determined 
ptirsuant  to  State  or  local  law  and  if 
applicable,  in  accordance  with  49  CFR 
383.51. 

6.  A  driver’s  refusal  to  be  tested  under 
this  part  when  requested  to  do  so  by  a 
Federal.  State  or  local  official  pursuant 
to  part  350  or  rmder  independent  State 
or  local  authority  for  such  testing  shall 
be  deemed  a  positive  test  at  the  0.04 
BAG  level  under  this  part  for  purposes 
of  CDL  disqualification. 

7.  Pursuant  to  tbds  part  and  part  350, 
the  State  or  local  officials  participating 
under  this  program  shall  input  into 
SAFETYNET  ^1  required  random 
alcohol  testing  data. 

8.  Based  upon  an  alcohol  breath 
testing  result  of  0.02  or  greater,  the 
MCSAP  officer  must  provide  written 
notification  to  the  appropriate  State  of 
licensure  within  5  working  days. 

To  implement  this  option,  the  FHWA 
is  considering  that  States  must  adopt 
laws  and/or  regulations  that  will 
establish  that  BAG  levels  of  0.02  or 
greater  but  less  than  0.04  formd  by 
MGSAP  officials  in  the  course  of  their 
inspections  are  deemed  to  be  serious 
traffic  violations  which  would 
disqualify  GMV  drivers.  This  proposed 
action  would  be  reqxiired  of  States  to 
avoid  a  loss  of  Federal-aid  highway 
funds,  and  will  be  addressed  in  further 
detail  in  the  FHWA’s  forthcoming 
rulemaking  of  State  compliance  with  the 
GDL  program.  States  are  currently 
required  to  disqualify  drivers  with  BAG 
levels  of  0.04  or  greater.  Nothing  in  this 
proposal  prohibits  State  and  ioc^ 
officials  from  applying  reasonable 
suspicion  or  probable  cause  based 
alcohol  breath  testing  or  invoking 
criminal  sanctions  for  violations  of  State 
drunk  driving  laws. 

If  the  StateH^GSAP-based  testing 
program  is  selected  for  the  final  rule,  the 
FHWA  will  propose  in  a  separate 
rulemaking  action  that  State  licensing 
authorities  amend  their  GDL  definition 
of  the  term  "serious  traffic  violation,"  to 


include  any  conviction,  when  driving  a 
commercial  motor  vehicle,  of  a 
measured  alcohol  concentration  below 
0.04  BAC  When  this  is  included  in  the 
State’s  law,  the  driver  licensed  in  that 
State  would  know  that  a  measured 
alcohol  concentration  of  below  0.04 
BAG  would  result  in  a  disqualification 
from  driving  a  GMV  of  60  or  120  days 
upon  the  second  or  third  conviction 
within  a  three  year  period,  respectively. 

If  the  measured  BAG  is  0.04  or  above  the 
disqualification  upon  conviction  would 
be  ^m  one  year  to  life.  'The 
disqualification  for  BAGs  of  0.04  or 
more  is  already  in  the  CDL  law  and  was 
published  in  ffiial  rules  at  53  FR  39044 
and  54  FR  40782,  which  are  codified  at 
§383.51. 

All  disqualifications  assigned  as  State 
responsibilities  in  this  proposal  would, 
of  course,  remain  prerogatives  of  the 
FHWA  as  well.  The  FHWA  and  the 
States  are  working  to  develop 
coordinated  processes  to  assure  prompt 
and  efiective  disqualification 
procedrires. 

'The  FHWA  is  proposing  that  the 
random  alcohol  testing  required  by  this 
section  and  administered  %  the  MGSAP 
officers  is  procedurally  a  mere 
increment^  addition  to  the  current 
North  American  Standard  Driver 
Vehicle  Inspection,  which  currently 
includes  inspections  of  log  books, 
medical  examiner  certificates  and  motor 
vehicle  inspections.  The  FHWA  believes 
that  MGSAP  officers  will  not  have  to 
obtain  any  additional  State  authority  to 

erform  dccdiol  testing  as  proposed 

erein.  One  of  the  conditions  for  the 
implementation  and  approval  processes 
for  MGSAP  is  that  State  laws  provide  for 
the  right  of  entry  and  inspection  by 
State  personnel  sufficient  to  enforce  the 
FMGSRs  or  compatible  State  rules  and 
to  perform  the  activities  in  the  State 
Enforcement  Plan. 

'The  implementation  of  this  proposal 
would  require  a  MGSAP  officer  to 
request  that  a  driver  spbmit  adequate 
breath  for  testing  into  an  evidential 
breath  testing  device  in  accordance  with 
this  part  and  part  40.  If  the  driver 
refuses  to  submit  the  sample,  the 
MGSAP  officer  would  note  the  refusal  of 
the  request  to  submit  adequate  breath 
for  testing  on  the  inspection  form  and 
enter  the  refusal  to  test  into  the 
SAFETYNET  system  and  notify  the 
State  of  licensure. 

MGSAP  officers  would  only  be  acting 
as  a  collector  and  analyzer  of  breath  to 
determine  if  a  driver  has  an  alcohol 
concentration  of  0.02  or  greater  in  his/ 
her  system.  MGSAP  officers  would 
place  drivers  out-of-service  at  the 
roadside,  as  they  presently  do,  when  a 
violation  is  found,  but  would  not  be 


required  under  this  proposal  to  arrest 
drivers  or  do  reasonable  suspicion 
testing  of  drivers.  ’The  States’  authority, 
rights  and  procedures  for  testing  drivers 
under  reasonable  suspicion  of  ucohol 
use  would  remain  unchanged  by  this 
'proposal. 

It  this  option  is  adopted,  the  FHWA 
will  also  add  other  recordkeeping 
requirements,  other  than  those  listed  in 
subpart  D  of  this  proposal,  that  motor 
carriers  would  be  reouired  to  maintain. 

The  FHWA  strongly  encoiuages 
pubUc  comments  on  this  option.  Is  this 
option  workable  and  enforceable?  Are 
there  any  changes  that  should  be  made 
to  this  proposal  to  make  it  more 
workable?  Should  FHWA  base  the 
number  of  random  tests  done  annually 
by  MGSAP  officials  on  some  othw 
standard  than  the  number  of 
commercial  driver’s  licenses  issued  by 
the  State,  such  as  the  niunber  of  driver/ 
vehicle  inspections  performed,  or  the 
number  of  miles  travelled  by  GMVs  in 
that  State  per  year,  etc?  Will  Option  2 
overburden  the  MGSAP  driver/vehicle 
inspection  program?  The  FHWA  would 
like  to  have  critical  comments  on  this 
option  and  why  the  option  will  or  will 
not  work? 

Retesting  of  Govered  Employees  With  an 
Alcohol  Level  of  0.02  or  Greater  But 
Less  Than  0.04 

This  section  in  the  common  rule  is 
not  included  in  this  proposal  because  it 
conflicts  with  requirements  of  the 
GMVSA.  Section  382.505  provides  that 
a  person  found  to  have  a  BAG  level  of 
0.02  or  greater  but  less  than  0.04  is 
pndiibited  from  operating  a  GMV  for  a 
minimum  of  24  hours.  Sw  sec  12008(d) 
of  the  GMVSA. 

Section  382.3 1 5  Exceptions  for  Testing 
Performed  by  Consortiums 

This  section,  added  to  the  FHWA 
proposal,  provides  that  preemployment/ 
pre^uty  testing  and  random  testing 
need  not  be  performed  directly  by  the 
motor  carrier  provided  that  the  motor 
carrier  directs  or  approves  such  testing 
program  prior  to  using  a  driver 
participating  in  the  program.  The 
FHWA  recognizes  the  ffigh  driver 
turnover  rate  in  the  motor  carrier 
industry  and  believes  that  the 
provisions  of  this  proposed  section  will 
minimize  additional  uimecessary  tests 
while  ensuring  that  drivers  who  use 
alcohol  while  operating  a  GMV  or  on 
duty  are  identified  and  prohibited  from 
performing  safety-sensitive  tasks. 

The  proposed  conditions  in  which  a 
motor  carrier  would  be  allowred  to  use 
a  driver  without  testing  the  driver  for 
pre-employment/pre-duty  are  similar  to 
the  conditions  induded  in  49  GFR 
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391.103.  The  information  that  a  motor 
carrier  is  to  obtain  from  a  consortium  is 
similar  to  that  contained  in  49  CFR 
391.103. 

Subpart  D— HarKHing  of  Teat  Raaulta, 
Record  Retention  and  Confidentiality 

As  stated  above,  if  the  MCSAP 
random  testing  option  is  adopted,  the 
FHWA  will  add  other  recordkeeping 
requirements,  other  than  those  listed 
herein,  that  motor  carriers  would  be 
required  to  maintain.  These  would 
include,  but  are  not  limited  to: 

1.  The  motor  carrier’s  or  driver’s  copy 
of  the  Driver  Vehicle  Examination 
Report  presented  to  the  driver  following 
a  MCSAP  driver  inspection,  and 

2.  State  Out-of-Service  Oilers  issued 
for  violations  of  subpart  B. 

Section  382.403  Reporting  of  Results 
in  a  Management  Information  System 

Elsewhere  in  today’s  Federal  Register 
is  a  "MIS”  NPRM  regarding  49  CFR  part 
40  and  49  CFR  part  391,  subpart  H.  'The 
preamble  to  the  49  CFR  part  40  NPRM 
contains  many  comments,  discussions 
and  questions  that  should  be  considered 
in  reviewing  this  NPRM’s  §  382.403. 

Your  comments  on  this  NPRM  should 
indicate  that  you  are  responding  to 
questions  or  comments  found  in  the 
generic  NPRM  under  49  CFR  part  40, 
this  specific  NPRM  (FHWA  Ifocket  No. 
MC-92-19,  the  drug  testing  NPRM 
(FHWA  Docket  No.  MC-92-23),  or  the 
NPRM  for  changing  49  CFR  part  391, 
subpart  H  (FHWA  Docket  No.  MC-93- 
2). 

Subpart  E— Consequancaa  For  Diivars 
Engaging  In  AlcohoMtalatad  Conduct 

Section  382.505  Other  Alcohol-Related 
Conduct 

The  FHWA  recognizes  the  acute 
ossibilities  for  an  accident  if  a  person 
as  been  using  alcohol.  Therefore,  the 
current  prohibition  to  keep  a  driver  who 
has  an  alcohol  concentration  of  0.02  or 
greater  from  operating  a  commercial 
motor  vehicle  for  24  hours  is  being 
proposed  in  this  rule,  instead  of  the 
requirement  of  eight  hours  off  duty  as 
used  by  other  DOT  agencies  and 
discussed  in  the  common  preamble. 

Section  382.507  Additional 
Consequences  For  Alcohol 
Concentration  Violations 

The  FHWA  is  proposing  two  options 
for  this  section.  These  options  parallel 
the  random  testing  options  in  that 
different  consequences  would  apply 
depending  on  whether  the  violation  was 
discovered  by  a  motor  carrier  or  a 
Federal,  State  or  local  official  and  the 
level  of  alcohol  concentration.  Section 


5(f)  of  the  Act  directs  the  Secretary  to 
determine  appropriate  sanctions  for 
drivers  who  are  determined  to  have 
used  alcohol  throiigh  testing  developed 
under  this'Act  or  used  alcohol  in 
violation  of  law  or  Federal  regulation, 
but  are  not  xmder  the  influence  of 
alcohol  as  provided  in  the  CMVSA. 
Regulations  issued  pursuant  to  the 
CN^SA  impose  disqualifications  and 
penalties  for  driving  imder  the  influence 
of  alcohol,  see  §  383.51,  and  other 
alcohol  misuse.  See  §  392.5. 

Option  1 

The  common  rule’s  paragraph  (a)  for 
this  section  would  remain  unchanged 
for  this  option.  For  alcohol 
concentrations  of  0.04  or  greater,  the 
consequence  would  entail  that  the 
driver  not  perform  safety-sensitive 
functions,  imtil  his/her  alcohol 
concentration  is  below  0.02  and  will  be 
prohibited  from  driving  for  a  minimum 
period  of  24  hours,  as  required  by  the 
CMVSA.  'The  FHWA  is  proposing, 
however,  that  motor  carrier-based 
testing  which  indicates  alcohol 
concentrations  of  0.04  or  greater  should 
result  in  consequences  commensxirate 
with  serious  traffic  violations,  as 
defined  in  §  383.5.  The  FHWA  considers 
the  alcohol  concentration  violations  to 
be  similar  to  those  identified  in  part  383 
and  believes  that  additional 
consequences  are  needed  for  repeat 
violators.  The  FHWA  proposes  to 
prohibit  drivers  who  are  foimd  to  have 
0.04  or  greater  alcohol  concentrations 
on  a  second,  third  and  subsequent 
violation  of  the  alcohol  concentration 
rule  from  driving  for  60  or  120  days. 

*1110  prohibition  includes  operating  a 
CMV  as  defined  in  this  part  or  as  - 
defined  in  49  CFR  part  390.  Hiat  is,  a 
erson  violating  the  prohibitions  on 
aving  an  alcohol  concentration  of  0.04 
or  greater  proposed  in  this  NPRM  would 
be  prohibited  fi*om  operating  a  CMV 
with  a  gross  vehicle  weight  rating 
(GVWR)  of  more  than  10,000  poimds  in 
interstate  commerce  or  a  CMV  with  a 
GVWR  of  more  than  26,000  poxmds  in 
both  intrastate  and  interstate  commerce. 
In  addition,  that  person  would  be 
prohibited  from  operating  a  CMV  which 
is  designed  to  transport  16  or  more 
peissengers,  including  the  driver,  or 
transporting  material  found  to  be 
hazardous  for  the  purposes  of  the 
Hazardous  Materials  ’Transportation  Act 
and  which  require  the  motor  vehicle  to 
be  placarded  imder  the  Hazardous 
Materials  Regulations  (49  CFR  part  172, 
suhpart  F)  in  either  intrastate  or 
interstate  commerce. 

Specifically,  the  FHWA  is  proposing 
increasingly  more  stringent 
consequences  based  on  the  number  of 


violations  over  a  three  year  period.  The 
first  violation  of  the  prohibitions  in 
§  382.201  would  result  in  the  driver 
being  prohibited  from  driving  for  a 
minimum  period  of  24  hours,  and 
referred  by  the  motor  carrier  to  a 
substance  abuse  professional  for 
evaluation  of  his^er  misuse  of  alcohol, 
as  required  in  §§  382.505(a)  and 
382.605. 

A  driver  who  violates  the  prohibitions 
twice  within  a  three  year  period  would 
be  prohibited  from  driving  any 
commercial  motor  vehicle  for  a 
minimum  period  of  60  days  and  must  be 
referred  to  a  substance  abuse 
professional  by  the  driver’s  motor 
carrier. 

A  driver  who  violates  the  prohibitions 
three  or  more  times  within  a  three  year 
period  would  be  prohibited  from 
driving  any  commercial  motor  vehicle 
for  a  minimiim  period  of  120  days  and 
must  be  referred  to  a  substance  abuse 
professional  by  the  driver’s  motor 
carrier. 

Option  2 

Under  the  second  option,  the  FHWA 
is  proposing  that  the  consequences 
identified  in  option  one  for  alcohol 
concentrations  of  0.04  or  greater  be 
applied  to  all  alcohol  concentrations. 
Ihivers  who  are  foimd  by  a  Federal, 

State  or  local  official  to  have  alcohol 
concentrations  of  0.02  or  greater  but  less 
them  0.04  would  be  subject  to  prohibited 
driving  periods  and  CDL 
disqualifications  of  60  to  120  days  on 
second,  third  and  subsequent  violations. 
'These  consequences  are  intended  to  rid 
the  highways  of  drivers  who  continually 
violate  alcohol  misuse  prohibitions  and 
thereby  pose  a  threat  to  the  public. 

As  stated  above,  imder  Option  1, 
when  a  violation  of  §  382.201  involving 
an  alcohol  concentration  of  0.04  or 
greater  is  identified  by  a  motor  carrier, 
the  motor  carrier  would  be  prohibited 
from  using  the  driver  for  the  periods 
provided  in  the  rule.  The  motor  carrier 
would  be  required  to  document  the 
violation,  and  both  the  motor  carrier 
and  the  driver  would  be  required  to 
comply  strictly  with  the  consequences 
noted  in  this  section,  subject  to  the 
addition^  consequences  in  paragraphs 
(d)  through  (g)  for  failure  to  comply. 
There  would  be  no  licensing  sanctions. 

By  contrast,  imder  Option  2 
additional  consequences,  including 
licensing  sanctions,  attadi  for  all 
violations  of  §  382.201  which  are 
identified  by  a  Federal,  State  or  local 
official,  as  opposed  to  the  driver’s  motor 
carrier.  The  FHWA  is  specifying  that  a 
violation  of  §  382.201,  ffiat  is,  a  breath 
alcohol  concentration  violation 
discovered  through  the  means  of  an 
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evidential  breath  testing  device  operated 
by  a  Federal,  State  or  local  official, 
would  result  in  the  driver  being  placed 
out-of-ser\’ice  for  24  hours  tbrou^  the 
issuance  of  an  out-of-service  order. 
Fiulbermore,  the  driver  must  report  the 
order  to  his/her  motor  carrier  within  24 
hours.  The  Federal,  State  or  local 
official  would  in  turn  notify  the 
appropriate  State  commercial  driver 
licensing  authority  for  the  appropriate 
licensing  action.  For  alcohol 
concentrations  of  0.02  or  greater  but  less 
than  0.04,  the  driver’s  license  will  be 
suspended  or  revoked  for  60  or  120  days 
upon  a  second  and  subsequent  offenses. 
The  current  CDL  disqualihcations  of 
one  year  for  a  first  offense  and  lifetime 
for  subsequent  offenses  upon  conviction 
of  operating  a  commercial  motor  vehicle 
with  an  alcohol  concentration  of  0.04  or 
greater  remain  applicable. 

Proposed  paragraph  (d)  prohibits  a 
driver  who  refuses  to  be  tested  from 
driving  any  commercial  motor  vehicle 
for  no  less  than  one  year.  The  FHWA 
believes  tliat  a  strong  disincentive  to 
refuse  to  comply  with  this  proposed 


rule  is  needed.  This  proposal  is  similar 
to  the  requirement  of  49  CFR 
383.5 l(b)(3)(i]  which  requires  a  driver 
who  refuses  to  undergo  testing  required 
by  a  State  or  local  jurisdiction  under  a 
probable  cause  determination  to  be 
disqualified  for  one  year  upon  a 
conviction  for  such  refusal. 

Proposed  §  382.507(e)  would  require 
that  motor  carriers  who  knowingly  use 
drivers  who  have  violated  these  rules, 
will  be  subject  to  49  U.S.C.  521(b) 
penalty  provisions.  These  provisions 
provide  for  dvil  forfeiture  penalties  of 
up  to  $10,000  for  violations  of  motor 
carrier  safety  regulations. 

Proposed  §  382.507(f)  prohibits  a 
person  found  to  have  violated  the 
alcohol  use  prohibition  and  testing  rules 
of  another  DOT  agency  from  operating 
a  CMV  until  the  driver  complies  with 
the  requirements  of  that  DOT  agency. 

As  explained  above,  subpart  r  of  this 
proposed  rule  includes  other  actions 
which  must  be  taken  prior  to  a  driver 
operating  a  commercial  motor  vehicle 
after  having  violated  the  prohibitions  in 
§§382.201  through  382.211.  These 


actions  include  an  evaluation  by  the 
substance  abuse  professional  and  a 
finding  that  the  driver  has  properly 
followed  any  instructions  given.  A 
driver  needing  assistance  must  also  be 
tested  for  alcohol  use  and  the  results 
must  indicate  an  alcohol  concentration 
of  less  than  0.02. 

Proposed  §  382.507(g)  prohibits 
drivers  hum  driving  a  commercial 
motor  vehicle  following  a  fatal  accident 
in  which  their  alcohol  tests  show  an 
alcohol  concentration  of  0.02  or  greater. 
This  prohibition  is  similar  to  the  current 
drug  rule  in  part  391,  in  which  a  driver 
is  disqualifi^  for  one  year  following  a 
positive  drug  test  result  after  he  or  ^e 
is  involved  in  a  fatal  accident.  See  49 
CFR  391.117(b). 

Tables  II  &  III  indicate  the  FHWA 
proposed  consequences  for  drivers  who 
violate  the  alcohol  concentration 
prohibition.  Table  IV  indicates  the  post 
accident  testing  requirements  and 
additional  penalties  that  would  be 
imposed  for  prohibited  actions  after 
accidents. 


Table  II. — Driver  Alcohol  Prohibitions  and  Consequences,  Option  1  Discovered  by  a  Motor  Carrier 

[ProMbited  Activitios — Have  a  Prohibited  Alcohol  Concentration] 


Coneequenoes 


First  Offense 

Second  offense  within  a  three 
year  penod 

Third  offense  within  a  three 
year  penod 

Refusal  to  be  tested 

Violation  of  an  out-of-servica 
order 

Alcohol  CoTKentratlona  of  0.02  artd  Graaler  But  Leas  Than  0.04 

Professlortal  referral  and  24 
hours  Off  duty. 

Professional  referral  and  24 
hours  off  duty. 

Professional  referral  and  24 
hours  off  duty. 

One  year  minimum  driving 
suspension. 

First  offense;  90  day  driving 
suspension  and  $1000  pen¬ 
alty.  Subsequent  offenses; 
Otw  year  minimum  up  to 
five  year  maximum  driving 
suspension  arvf  $1000  pert- 
alty. 

Alcohol  Concentrations  of  0.04  or  Greater 

24  hours  out  of  service,  profes¬ 
sional  referral. 

24  hours  out  of ’service,  pro¬ 
fessional  referral.  60  day 
driving  prohibition. 

24  hours  out  of  service,  pro¬ 
fessional  referral,  120  day 
driving  prohibition. 

Same  as  above . 

Same  as  above. 

Table  ill. — Driver  Alcohol  Prohibitions  and  Consequences,  Option  2  Discovered  by  a  Federal,  State  or 

Local  Official 

[Prohibited  activities — Have  a  Prohibited  Alcohol  Concentration] 

Consequences 

First  offense 

Second  offense  within  a  three 
year  period 

Third  offense  within  a  three 
year  period 

Refusal  to  be  tasted 

Violation  of  an  out-of-earvice 
order 

Alcahol  CoiKentrationa  of  0.02  and  Qraoter  But  Leas  Than  0.04 


Professional  referral  and  24 

Professional  referral  and  60 

Professiortal  referral  atxf  120 

One  year  mtnirrHjm 

driving 

First  offense;  90  day  driving 

hours  off  duty. 

day  driving  suspension. 

day  driving  suspension. 

suspension. 

suspension  and  $1000  pen- 
alty 

Subsequent  offenses:  One 
year  minimum  up  to  Hve 
year  maximum  driving  sus- 
penston  and  $1000  psrtally. 
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Table  III.— Driver  Alcohol  Prohibitions  and  Consequences,  Ofoon  2  Discovered  by  a  Federal,  State  or 

Local  Official— Continued 
[Prohibited  activittee— Have  a  Prohibited  Alcohol  Concentration] 


Consequencae 


First  offense 


Secottd  offense  vrithin  a  three 
year  period 


Third  offense  within  a  three 
year  period 


Refusal  to  be  tested 


Violation  of  an  out-of-aenrice 
order 


Alcohol  Coi>cer«tratlot)s  ol  0.04  or  Qreater 


24  hours  out  of  service,  profes¬ 
sional  referral,  orre  year  dis¬ 
qualification.’. 


24  hours  out  of  service,  pro- 
tessionai  referral  wrlthin  three 
days,  lifetime  (^qualification. 


Not  Applicable 


Same  as  above 


Same  as  above. 


'  Sutpsnston*  bagin  «  oompMon  of  any  State  Koansino  raviaw  prooaaa.  Drtvara  found  wKti  a  BAC  teval  of  0.04  or  graater  ahaU  ba  aubiact  to  ona  yaar  disqualification  for  a  firat  oftensa 
and  a  tHetima  disqualification  for  a  subaaquant  oltertsa  urtdar  currant  COL  rutes. 

Table  IV.— Post  Accident  Alcohol  Testing  and  Penalties 

(Qualifying  Accident— Any  Accident,  as  Defined  in  Part  382,  Involving  the  Death  of  a  Human  Being,  or  any  Accident  In  Which  the  Driver 
Receives  a  Citation  for  a  Moving  Traffic  Violation  (as  Defined  by  State  or  Local  Law)] 

Testing  Requirements 


Alcohol  test 


Refusal  to  submit  to  testing . 

Leave  accident  scene  prior  to  testing . 

Option  1— Alcohol  concentration  of  0.04  or  greater 


Option  2— Alcohol  concentration  of  0.02  or  greater 


Penalties 


No  FatalWas 

One  year  suspension . . 

One  year  suspension . 

(1)  Professiortal  Referral,  (2)  24  hours  off  duty,  (3) 
Driver  must  submit  ad^ate  breath  for  testing 
which  has  less  than  a  0.02  result,  and  (4)  Possibly 
60  to  120  days  driving  suspension  for  second  and 
subsequent  times  within  3  years. 

(1)  Professional  Referral,  (2)  24  hours  off  duty.  (3) 
Driver  must  submit  ad^uate  breath  for  testing 
which  has  less  than  a  0.02  result,  and  (4)  Possibly 
60  to  120  days  driving  suspension  for  second  and 
subse<tuent  times  within  3  years. 


Within  tvro  hours  of  accident 


Fatal  Accident 
One  year  suspension. 

One  year  suspension. 

(1)  Professlortal  Referral,  (2)  One  year  driving  proN- 
bition,  and  (3)  Driver  must  submit  adequate  breath 
for  testing  which  has  less  than  a  0.02  result. 


(1)  Professional  Referral,  (2)  One  year  driving  proN- 
bitlon,  and  (3)  Driver  must  submit  adequate  breath 
for  testir>g  which  has  less  than  a  0.02  result. 


The  FHWA  strongly  encourages  the 
public  to  comment  on  these  proposed 
consequences.  The  agency  encourages 
critical  comments  including  why  the 
proposed  consequences  will  or  will  not 
be  sufficient  to  deter  alcohol  misuse 
among  CMV  drivers. 

Section  382.509  Disqualifications 

As  stated  above,  the  penalty 
provisions  of  the  ([DL  regulations  are 
not  ejected  in  any  way  by  this  proposed 
rule.  The  authority  of  State  and  local 
officials  to  implement  the 
disqualifications  included  in  49  CFR 
part  383  are  not  affected  by  this 
proposed  rule.  Drivers  found,  upon 
MCSAP  inspection,  to  have  BAC  levels 
of  0.04  or  greater  will  be  subject  (in 
addition  to  the  24-hour  period  out-of- 
serv'ice  and  the  mandatory  referral  to  a 
substance  abuse  professional)  to 
disqualifications  of  fi-om  one  year  to  life 
under  §  383.51(b). 

Part  383 — Commercial  Driver’s  License 
Standards;  Requirements  and  Penalties 

Section  383.5  Definitions 

The  FHWA  is  proposing  to  add  to  the 
existing  definition  of  Serious  traffic 
violations  in  §  383.5  a  conviction  while 
operating  a  CMV  with  a  BAC  of  either 
0.04  (Option  1)  or  0.02  (Option  2).  See 


discussion  of  these  options  under  the 
discussion  of  §§  382.505  and  382.507. 

Part  392 — ^Driving  of  Motor  Vehicles 

Section  392.5  Alcohol  Prohibition 

The  FHWA  proposes  to  change  the 
name  of  this  section  fi'om  Intoxicating 
beverage  to  Alcohol  prohibition  to 
conform  this  section  to  the  proposed 
part  382.  In  addition,  the  FHWA 
proposes  to  revise  paragraphs  (a)(1)  and 
(a)(2)  and  paragraph  (b)(2)  to  replace  the 
words  intoxicating  beverage  with  the 
words  use  alcohol.  Also,  the  FHWA 
would  conform  the  section  to  the 
FHWA’s  proposed  part  382.  Paragraph 
(a)(3)  would  be  revised  by  deleting  the 
words  intoxicating  beverage  and 
replacing  it  with  Ae  words  alcoholic 
beverage. 

Part  395 — ^Hours  of  Service  of  Drivers 

Section  395.2  Definitions 

The  FHWA  proposes  to  revise  the 
definition  of  on-duty  time  by  adding 
paragraph  (10)  which  would  include  all 
time  spent  in  providing  breath  and 
urine  samples  for  testing  in  accordance 
with  part  382  when  directed  by  a  motor 
carrier  to  submit  to  a  random, 
reasonable  suspicion,  post-accident  or 
follow-up  test.  The  definition  would 


also  include  all  time  spent  in  which  a 
driver  is  providing  breath,  urine  and 
blood  samples  for  testing  when  a 
Federal,  State  or  local  official  requests 
them  to  provide  such  samples  for 
testing,  regardless  of  whether  the 
request  and  the  test  is  in  accordance 
with  part  382.  Preemployment  and 
retum-to-duty  testing  will  not  be 
included  in  this  proposal  because  daily 
records  of  duty  status  are  not  required 
to  be  completed  by  drivers  who  have 
net  yet  been  hired  and  those  who  have 
been  removed  from  driving  functions. 

The  FHWA  has  had  many  inquiries 
from  the  public  and  the  motor  carrier 
industry  regarding  whether  the  time 
spent  providing  urine  specimens  imder 
part  391,  subpart  H  should  be 
considered  as  on-duty  time  or  off-duty 
time.  The  FHWA  believes  that  a  motor 
carrier’s  responsibility  xmder  part  391, 
subpart  H  is  to  ensure  that  a  controlled 
substances  urine  specimen  is  submitted 
by  a  driver  and  that  the  test  is 
performed  correctly,  regardless  of  who 
pays  for  the  collection  and  analysis  of 
the  specimen.  Similarly,  the  FHWA 
believes  that  a  driver's  submission  of 
adequate  breath  for  testing  for  alcohol 
use  is  the  motor  carrier’s  responsibility, 
when  the  test  is  required  by  the 
Omnibus  Act. 
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The  FHWA’s  prior  interpretations  that 
time  spent  by  a  driver  taking  a  physical 
examination  in  accordance  with 
§  391.41  or  time  spent  taking  driver’s 
license  examinations  that  were  not 
directed  by  a  motor  carrier  could  be 
logged  as  off-duty  time  on  a  record  of 
duty  status  is  not  comparable  to 
submitting  to  a  controlled  substances  or 
alcohol  test.  When  a  motor  carrier 
requests  a  driver,  who  is  currently 
employed  by  the  motor  carrier,  to 
submit  adequate  breath  for  testing  or  a 
urine  specimen,  the  time  associated 
with  that  test  should  be  recorded  as  on- 
duty  time  on  an  applicable  record  of 
duty  status,  regardless  of  whether  the 
driver  is  paid  for  this  time. 

The  FHWA  believes  that  submission 
of  adequate  breaths  or  testing  by  drivers 
for  a  motor  carrier’s  use  is  similar  to 
other  motor  carrier  requests  or 
expectations  for  driver  services  that  may 
or  may  not  be  reimbursed  or  paid  by  the 
motor  carrier. 

VIII.  Regulatory  Analyses  and  Notices 
Regulatory  Impact  Analysis 
This  proposed  rule  will  require  motor 
carriers  to  test  drivers  for  the  use  of 
controlled  substances  and  alcohol  use. 
This  rule  will  affect  trucking  companies, 
passenger  carriers.  State  and  local 
governments  and  anyone  who  operates 
a  commercial  motor  vehicle  on  the 
public  highways. 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 
The  FHWA  has  determined  that  this 
document  is  a  major  rule  imder 
Executive  Order  12291  and  a  significant 
regulation  under  the  regulatory  policies 
and  procedures  of  the  DOT.  A  draft 
regulatory  impact  analysis  has  been 
prepared  and  a  copy  has  been  placed  in 
the  docket.  A  summary  is  included  here. 

Economic  Impact  Analysis 
The  Act  requires  among  other  things, 
testing  of  safety-sensitive  employees  in 
the  highway  industry  for  use  of  alcohol 
in  violation  of  the  law  or  Federal 
regulations.  The  Act  specifically 
« mandates  privacy  in  collection 


techniques,  testing  safeguards, 
confirmation  of  positive  results, 
confidentiality  of  test  results  and 
scientific  random  selection  of 
employees  for  testing.  The  Act  further 
mandates  pre-employment,  random, 
post-accident,  and  reasonable  suspicion 
testing. 

Within  the  framework  of  these 
legislative  mandates  the  FHWA  is 
proposing  an  alcohol  testing  program 
that  minimizes  the  economic  impact  to 
the  industry  by  utilizing  established 
procedures,  equipment,  techniques,  and 
safeguards  that  are  already  available  to, 
and  in  use  by  law  enforcement  agencies 
and  employers.  ’The  proposed  rule  will 
not  require  the  development  of  new 
technologies,  or  the  need  to  create  an 
extensive  cadre  of  testing  personnel.  In 
the  majority  of  cases,  an  employer’s 
alcohol  testing  program  will  be  an 
incremental  expansion  of  existing  drug 
testing  programs,  utilizing  the  same 
facilities,  personnel,  and  records 
systems  that  cxirrently  exist. 

The  following  summarizes  the 
preliminary  industry  cost  and  benefit 
evaluation  for  the  final  rule  on  alcohol 
testing.  The  rule  is  intended  to  prohibit 
absolutely  alcohdl  concentrations  of 
0.04  or  greater  in  a  driver's  breath  when 
operating  a  commercial  motor  vehicle. 
The  rule  will  require  pre-employment/ 
pre-duty,  random,  post-accident, 
reasonable  suspicion,  and  retum-to-duty 
alcohol  testing  for  approximately 
5,000,000  drivers  of  commercial  motor 
vehicles. 

The  economic  cost  to  the  motor 
carrier  industry  will  be  substantial  and 
include,  in  addition  to  the  cost  of  the 
test,  the  cost  of  administering  a  testing 
program,  the  cost  of  replacement 
drivers,  the  occasional  court  cost,  and 
for  owner-operators  the  potential  loss  of 
livelihood. 

Notwithstanding  these  economic 
costs,  the  FHWA  ^lieves  that 
substantial  benefits  exceeding  the  costs 
will  accrue  as  a  result  of  this  proposal. 
There  will  be  benefits  due  to  the 
prevention  of  fatalities,  personal 
injuries,  property  damage,  and  lost 
productivity  resulting  from  accidents 
attributed  to  neglect  or  error  on  the  part 


of  commercial  motor  vehicle  drivers 
whose  judgment  or  motor  skills  were 
impaired  by  the  use  of  alcohol. 

The  assumptions  and  cost  factors 
used  in  preparing  the  economic  impact 
estimate  have  been  developed  by  the 
FHWA.  This  regulatory  impact  analysis 
is  in  the  docket  for  this  rulemaking  and 
is  subject  to  review.  Cost  data  were 
furnished  by  motor  carriers,  motor 
carrier  industry  associations,  and  trade 
publications. 

Tbe  benefit  cost  analysis  is  a  direct 
arithmetic  comparison  between  the 
identified  and  quantified  cost  of  an 
alcohol  testing  program  and  the 
economic  value  of  the  benefits  expected 
to  be  derived  therefrom.  The 
preliminary  cost-benefit  analysis  is  for  a 
ten  year  period  beginning  with  1993; 
assumes  three  different  random  testing 
rates  of  10,  25,  and  50  percent,  a 
deterrence  rate  of  50  percent  the  first 
year  and  70  percent  thereafter. 

The  estimated  total  cost  consists  of: 
setting  up  and  administrating  a  testing 
program,  the  cost  of  pre-employment, 
random,  post  accident,  reasonable 
suspicion,  and  follow-up  testing.  Costs 
were  estimated  using  two  alternative 
methods  of  testing;  me  cost  of  a  testing 
program  for  all  types  of  testing  operated 
exclusively  by  the  motor  carriers  and/or 
their  testing  contractors,  and  the  cost  of 
a  program  with  all  random  testing 
operated  by  State  motor  carrier 
enforcement  personnel  and  tbe 
remaining  testing  by  the  motor  carrier  or 
their  testing  contractors. 

The  estimated  value  of  the  benefits  is 
the  cost  associated  with  projected 
reduction  in  commercial  motor  vehicle 
accidents  by  the  assumed  3.7  percent  of 
drivers  that  will  have  an  alcohol 
concentration  of  0.04  or  greater  and 
includes  fatalities,  injuries,  property 
damage,  traffic  delays,  and  emergency 
services  that  will  not  occiir  by  removing 
or  deterring  these  drivers  from  the 
highways. 

Summary  of  Benefits  and  Costs 

Costs  and  benefits  are  total  for  the  10 
year  analysis  period  in  assumed  1993 
dollars. 


Name  of  testing  program 

Random 
testing 
rate  (per¬ 
cent) 

Ten  year 
benefits 
(bUiiora) 

Ten  year 
costs  (bil¬ 
lions) 

Benefit 
cost  ratio 

10 

$3.92 

$.731 

5.36 

25 

3.92 

1.02 

3.84 

50 

3.92 

1.502 

2.61 

10 

3,92 

.74 

5.3 

25 

3.92 

.78 

5.0 

50 

3.92 

.84 

4.7 
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In  other  words  for  every  $1.00  spent 
on  this  testing  program  there  would  be 
returned  in  benefits  $2.61  to  $5.36. 

Regulatory  Flexibility  Act 

In  compUance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  0&-354),  the 
FHWA  h^  evaluated  the  efiects  of  this 
rulemaking  on  small  entities.  This  final 
rule  would  require  motor  carriers  to  test 
drivers  for  the  use  of  alcohol.  It  will 
have  a  significant  adverse  economic 
impact  on  small  entities.  Because  the 
Omnibus  Act  mandates  alcohol  testing 
irrespective  of  the  size  of  the  entities, 
the  FHWA  is  \mable  to  lessen  the 
economic  impact  on  them. 

For  these  reasons,  the  FHWA  hereby 
certifies  that  this  action  will  have  a 
significant  economic  impact  mi  a 
substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  proposal  adds  part  382  of  the 
FMCSRs  pertaining  to  testing  for 
controlled  substances  and  alcohol  by 
drivers  of  commercial  motor  vehicles 
operating  in  commerce  on  public  roads 
and  highways.  These  proposed 
requirements  directly  affect  motor 
carriers  and  the  drivers  for  these  motor 
carriers.  This  document  preempts  State 
or  local  laws  and  regulations  that  are 
inconsistent  with  this  proposed  rule,  as 
required  by  the  Omnibus  Tlransportation 
Employee  Testing  Act  of  1991. 

Therefore,  the  agency  does  not  have  to 
prepare  a  Federdism  Assessment  for 
this  proposal. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
,  implementing  Executive  Order  12372 
I  regiuding  intmgovemmffiital 
{  consultation  on  Federal  programs  and 
I  activities  apply  to  this  program. 

!  Paperwork  Reduction  Act 

The  information  collection 
requiremmts  in  part  382,  sul^art  D  and 
§  395.2  of  this  rule  have  been  submitted 
to  the  Office  of  Management  and  Budget 
for  approval  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
etseq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 


Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Crater  publishes 
the  Unified  Agenda  in  April  and 
October  of  ea^  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Sub)acts  in  48  CFR  Parts  350, 

382,  383, 392,  and  395 

Controlled  Substances,  Highways  and 
roads.  Highway  safety.  Motor  carriers. 
Motor  vehicle  safety. 

Issued  on:  December  2, 1992. 

Andrew  H.  Card  Jr., 

Secretary  of  Transportation. 

Thomas  D.  Larson, 

Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  49.  CFR 
subtitle  B,  chapter  III.  parts  350,  383, 

392  and  395,  and  add  part  382  as  set 
forth  below: 

PART  350— COMMERCIAL  MOTOR 
CARRIER  SAFETY  ASSISTANCE 
PROGRAM 

1.  The  authority  citation  for  part  350 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  2301-2304, 
2505-2507;  49  U.S.C  3102;  Sec.l5(d),  Pub.  L 
101-500, 104  Stat.  1213, 1219;  Secs.  4002 
and  4009,  Pub.  L  102-240, 105  Stat.  2140; 

49  CFR  1.48. 

2.  In  §  350.9,  paragraph  (q),  is  added 
to  read  as  follows: 

$350.9  Conditions  for  basic  grant 
approval. 

***** 

(q)  The  State  shall  adopt  and  enforce 
the  requirements  of  49  CIU  part  382 
with  respect  to  random  alcohol  testing 
of  commercial  motor  vehicle  operators 
by  October  1, 1996. 

3.  In  §  350.13,  paragraph  (b)(8)  is 
added  to  read  as  follows: 

$35ai3  State  anforcamant  plan  (SEP)  for 
a  baalc  grant 
***** 

(b)*  *  • 

(8)  Describe  the  efforts  taken  by  the 
State  to  adopt  and  enforce  the 
requirements  of  49  CFR  part  382  with 
respect  to  random  alcohol  testing  of 
commercial  motor  vehicle  drivers;  and 
***** 

4.  Chapter  III  is  amended  by  adding 
part  382  as  follows: 


PART  382— CONTROLLED 
SUBSTANCES  AND  ALCOHOL  USE 
AND  TESTING 

i  • 

Subpart  A — Alcohol;  Ganaral 

Sec. 

382.101  Purpose. 

382.103  Applicability. 

382.105  Alcohol  testing  procedures. 

382.107  Definitions. 

382.109  Preemption  of  State  and  local  laws. 
382.111  Other  requirements  imposed  by 
motor  carriers. 

382.113  Requirement  for  notice. 

382 . 1 1 .5  Starting  date  for  alcohol  testing 
programs. 

Subpart  B— Prohibhiona 

382.201  Alcohol  concentration. 

382.203  Behavior  or  appearance. 

382.204  Alcohol  possession. 

382.205  On-duty  use. 

382.207  Pre-duty  use. 

382.209  Use  following  an  accident. 

382.211  Refusal  to  submit  to  a  required 
alcohol  test. 

Subpart  C — ^Tests  Required 

382.301  Pre-empIo3mient/pre-duty  testing. 
382.303  Post-accident  testing. 

382.305  Random  testing. 

382.307  Reasonable  suspicion  testing. 
382.309  Retum-to-duty  testing. 

382.311  Follow-up  testing. 

382.313  (Reserved] 

382.315  Exceptions  for  testing  performed  by 
consortiums. 

Subpart  D — Harufilng  of  Teat  Reaulta, 

Record  Retention,  and  Confidentiality 

382.401  Retention  of  records. 

382.403  Reporting  of  results  in  a 
management  information  system. 

382.405  Access  to  facilities  and  records. 

Subpart  E— Conaequeneea  for  Drlvara 
Engaging  in  Alcohoi-Relatad  Conduct 

382.501  Removal  from  safety-sensitive 
function. 

382.503  Required  evaluation  and  testing. 
382.505  Other  alcohol-related  conduct. 
382.507  Additional  consequences  for 
alcohol  concentration  violations. 

382.509  Disqualifications. 

Subpart  F — Alcohol  Mlauaa  Information, 
Training,  and  Rafarral 

382.601  Motor  carrier  obligation  to 
promulgate  a  policy  on  the  misuse  of 
alcohol. 

382.603  Training  for  supervisors. 

382.605  Referral,  evaluation,  and  treatment. 

Authority:  49  U.S.C.  app.  2505;  49  U.S.C. 
app.  2701  et  seq.)  49  U.S.C.  3102;  49  CFR 
1.48. 

Subpart  A — Ganaral 
$382,101  Purpose. 

The  purpose  of  this  part  is  to  establish 
programs  designed  to  help  prevent 
accidents  and  injuries  resulting  from  the 
misuse  of  alcohol  by  drivers  of 
commercial  motor  vehicles. 
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§382.103  Applicability. 

(a)  This  part  applies  to  all  motor 
carriers  and  drivers  as  defined  in  this 
part  who  are  reqviired  under  part  383  of 
this  chapter  to  obtain  a  commercial 
driver’s  license,  except  for  motor 
carriers  and  their  drivers  who  are 
required  to  conform  to  the  alcohol 
testing  requirements  of  the  Federal 
Transit  Administration  of  the 
Department  of  Transportation  foimd  in 
part  654  of  this  title  or  have  obtained  a 
full  waiver  or  State  option  waiver  from 
the  Part  383  requirements. 

(b)  A  motor  carrier  who  employs 
himself/herself  as  a  driver  must  comply 
with  both  the  rules  in  this  part  that 
apply  to  motor  carriers  and  the  rules  in 
this  part  that  apply  to  drivers,  except 
the  motor  carrier  who  employs  himself/ 
herself  as  a  driver  shall  not  implement 
an  alcohol  testing  program  that  only 
includes  himself/herself  as  a 

parti  (^ant. 

(c)  Tne  requirements  of  this  part  do 
not  apply  to  any  employee  whose  place 
of  reporting  or  point  of  departvue  (home 
terminal)  for  motor  carrier 
transportation  services  is  located 
outside  the  territory  of  the  United 
States. 

§  382.1 05  Alcohol  testing  procedure*. 

Each  motor  carrier  shall  ensure  that 
all  alcohol  testing  conducted  under  this 
part  complies  with  the  procedures  set 
forth  in  part  40  of  this  title.  The 
provisions  of  part  40  of  this  title  that 
address  alcohol  testing  are  applicable  to 
motor  carriers  by  this  part. 

§382.107  Definitions. 

As  used  in  this  part — 

Accident  means  an  occurrence 
involving  a  commercial  motor  vehicle 
engaged  in  the  operations  of  a  motor 
carrier  who  is  subject  to  this  part 
resulting  in: 

(1)  The  death  of  a  human  beinc;  or 

(2)  Bodily  injury  to  a  person  who,  as 
a  result  of  ^e  injury,  immediately 
receives  medical  treatment  away  from 
the  scene  of  the  accident;  or 

(3)  One  or  more  motor  vehicles 
incxirring  disabling  damage  as  a  result  of 
the  accident  and  transported  away  from 
the  scene  by  a  tow  truck  or  other  motor 
vehicle. 

Alcohol  means  ethyl  alcohol 
(ethanol). 

Alcohol  concentration  (or  content) 
means  the  alcohol  in  a  volume  of  breath 
expressed  in  terms  of  grams  of  alcohol 
per  210  liters  of  breath  as  indicated  by 
an  evidential  breath  test  under  this  part. 
When  the  indicated  alcohol 
concentration  of  a  driver  on  an  initial 
alcohol  test  is  different  from  an 
indicated  alcohol  concentration  on  a 


confirmatory  test,  the  driver  shall  be 
considered  to  have  the  lower  indicated 
concentration. 

Alcohol  use  means  the  consumption 
of  any  beverage,  mixture,  or  preparation, 
including  any  medication,  containing 
alcohol. 

Commerce  means  (1)  any  trade,  traffic 
or  transportation  within  the  jurisdiction 
of  the  United  States  between  a  place  in 
a  State  and  a  place  outside  of  such  State, 
including  a  place  outside  of  the  United 
States  and  (2)  trade,  traffic,  and 
transportation  in  the  United  States 
which  affects  any  trade,  traffic,  and 
transportation  described  in  paragraph 

(1)  of  this  definition. 

Commercial  motor  vehicle  means  a 
motor  vehicle  or  combination  of  motor 
vehicles  used  in  commerce  to  transport 
passengers  or  property  if  the  motor 
vehicle — 

(1)  Has  a  gross  combination  weight 
rating  or  gross  combination  weight  of 
26,001  or  more  pounds  inclusive  of  a 
cowed  unit  with  a  gross  vehicle  weight 
rating  or  gross  vehicle  weight  of  more 
than  10,000  pounds;  or 

(2)  Has  a  gross  vehicle  weight  rating 
or  gross  vehicle  weight  of  26,001  or 
more  pounds;  or 

(3)  Is  designed  to  transport  16  or  more 
passengers,  including  the  driver;  or 

(4)  Is  of  any  size  and  is  used  in  the 
transportation  of  materials  found  to  be 
hazardous  for  the  purposes  of  the 
Hazardous  Materials  Transportation  Act 
and  which  require  the  motor  vehicle  to 
be  placarded  imder  the  Hazardous 
Materials  Regulations  (49  CFR  part  172, 
subpart  F). 

Confirmatory  test  means  a  second 
anal)dical  procedure,  separate  from  the 
screening  test,  to  determine  the 
concentration  of  alcohol  in  a  driver’s 
system.  The  confirmatory  test  may  or 
may  not  use  a  different  chemical 
principle  from  that  of  the  screening  test, 
but  shall  employ  a  scientifically 
recognized  method  of  testing  capable  of 
providing  quantitative  data  regarding 
alcohol  concentration.  For  specific 
requirements  concerning  evidential 
breath  testing  devices  see  part  40  of  this 
title. 

Consortium  means  an  entity, 
including  a  group  or  association  of 
employers,  motor  carriers,  or  contractors 
that  provides  alcohol  testing  as  required 
by  this  part  or  other  DOT  alcohol  testing 
rules  and  that  acts  on  behalf  of  the 
employers. 

Covered  employee  means  a  driver.  For 
the  piuposes  of  preemployment/pro¬ 
duty  testing  only,  the  term  covered 
employee  includes  a  person  applying  to 
perform  a  safety-sensitive  function. 

Disqualification  means  either: 


(1)  'The  suspension,  revocation, 
cancellation,  or  any  other  withdrawal  by 
a  State  of  a  driver’s  privileges  to  drive 

a  commercial  motor  vehicle;  or 

(2)  A  determination  by  the  FHWA, 
imder  the  rules  of  practice  for  motor 
carrier  safety  contained  in  Part  386  of 
this  title,  that  a  driver  is  no  longer 
qualified  to  operate  a  commercial  motor 
vehicle  under  Part  301;  or 

(3)  'The  loss  of  qualification  which 
automatically  follows  conviction  of  an 
offense  listed  in  §§  383.51  or  391.15  of 
this  chapter;  or 

(4)  The  loss  of  qualification  which 
automatically  follows  a  violation  of  the 
alcohol  prohibitions  as  specified  in  this 
subchapter. 

DOT  Agency  means  an  agency  (or 
‘operating  administration”)  of  the 
United  States  Depcutment  of 
Transportation  administering 
regulations  requiring  alcohol  testing  (14 
CFR  parts  65, 121,  and  135;  49  CFR 
parts  199,  219,  382  and  654)  in 
accordance  with  part  40  of  this  title. 

Driver  means  any  person  who 
operates  a  commercial  motor  vehicle. 
This  includes,  but  is  not  limited  to.  full 
time,  regularly  employed  drivers; 
casual,  intermittent  or  occasional 
drivers;  leased  drivers  and  independent, 
owner-operator  contractors  who  are 
either  directly  employed  by  or  under 
lease  to  a  motor  carrier  or  who  operate 
a  commercial  motor  vehicle  at  the 
direction  of  or  with  the  consent  of  a 
motor  carrier.  For  the  purposes  of 
preemployment/pre-duty  testing  only, 
the  term  driver  includes  a  person 
applying  to  a  motor  carrier  to  drive  a 
commercial  motor  vehicle. 

Employer  means  a  motor  carrier  and 
any  other  person  designated  in  a  DOT 
agency  alcohol  rule  as  an  employer. 

Initial  alcohol  test  (or  screening  test) 
means  an  analytical  procedure  to 
determine  whether  a  driver  may  have  a 
prohibited  concentration  of  alcohol  in 
his  or  her  system. 

Motor  carrier  means  any  person 
(including  the  United  States,  a  State,  the 
District  of  Columbia  or  a  political 
subdivision  of  a  State)  who  owns  or 
leases  a  commercial  motor  vehicle  or 
assigns  persons  to  operate  such  a 
vehicle.  The  term  motor  carrier  includes 
a  motor  carrier’s  agents,  officers  and 
representatives  as  well  as  employees 
responsible  for  hiring,  supervising, 
training,  assigning,  or  dispatching  of 
drivers  and  employees  concerned  with 
the  installation,  inspection,  and 
maintenance  of  commercial  motor 
vehicle  equipment  and/or  accessories. 

On-duty  means  all  on  duty  time  as 
defined  in  §  395.2  On-duty  time  of  this 
chapter  and  includes  all  time  submitting 
to  the  breath  testing  process  for  alcohol 
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testing  and  puforming  any  other 
functions  contained  in  this  part  and  in 
part  40  of  this  title  with  respect  to 
alcohol  testing. 

Petforming  (a  safety-sensitive 
function)  means  a  driver  is  considered 
to  be  performing  a  safety-sensitive 
function  during  any  period  in  which  he 
or  she  is  actually  performing,  ready  to 
perform,  or  immediately  available  to 
perform  any  of  those  on-duty  functions 
set  forth  in  §  395.2  On-Duty  time, 
paragraphs  (1)  through  (7)  of  this 
chapter. 

Refuse  to  submit  (to  an  alcohol  test) 
means  that  a  driver  foils  to  provide 
adequate  breath  for  testing  without  a 
valid  medical  explanation  after  he  or 
she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  this  part,  or  engages  in  conduct 
that  clearly  obstructs  the  collection 
process.  The  notice  of  the  requirement 
to  be  tested  may  be  made  by  the  motor 
carrier  or  a  Federal.  State,  ot  local 
official. 

Safety-sensitive  function  means  any  of 
those  on-duty  functions  set  forth  in 
§  395.2  On-Duty  time,  paragraphs  (l) 
through  (7)  of  this  chapter. 

Substance  abuse  professional  means  a 
licensed  physician  (Medical  Doctor  or 
Doctor  of  Osteopathy),  or  a  licensed  or 
certified  psychologist,  social  worker,  or 
employee  assistance  professional  with 
knowledge  of  and  clinical  eiqperience  in 
the  diagnosis  and  treatment  of  alcohol- 
related  disorders. 

§382.109  Preemption  of  State  and  local 
laws. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  this  part  preempts 
any  State  or  local  law,  rule,  regulation, 
or  order  to  the  extent  that: 

(1)  CcHnpliance  with  both  the  State  or 
local  requirement  and  this  part  is  not 
possible;  or 

(2)  Compliance  with  the  State  or  local 
requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  any 
requirement  in  this  part. 

(b)  This  part  shall  not  be  construed  to 
preempt  provisions  of  State  criminal 
law  that  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
injury,  or  damage  to  property,  whether 
the  provisions  apply  specifically  to 
transportation  employees  (including 
drivers)  or  employers  (including  motor 
carriers)  or  to  the  general  public. 

§382.1 1 1  Other  requirement*  Impoeed  by 
motor  carriers. 

Except  as  expressly  provided  in  this 
part,  nothing  in  this  p^  shall  be 
construed  to  affect  the  authority  of 
motor  carriers,  or  the  rights  of  drivers, 
with  respect  to  the  use  or  possession  of 


alcohol,  including  authority  and  rights 
with  respect  to  alcohol  testing  and 
rehabilitation. 

§382.113  Requirement  for  notio*. 

Before  performing  an  alcohol  test 
imder  this  part,  each  motor  carrier  or 
Federal,  State,  or  local  official  shall 
notify  a  driver  that  the  alcohol  test  is 
required  1^  this  part.  No  motor  carrier 
or  Fedmel,  State  or  local  official  shall 
falsely  represent  that  a  test  is 
administered  imder  this  part. 

§382.115  Starting  date  for  alcohol  testing 
programs. 

(a)  Large  motor  carriers.  Each  motor 
carrier  with  fifty  or  more  drivers  on 
[The  Effective  Date  of  the  Fin'al  Rule] 
shall  implement  the  requirements  of 
this  part  on  [Date  One  Year  After  the 
Effective  Date  of  the  Final  Rule]. 

(b)  Small  motor  carriers.  Eacli  motor 
carrier  with  fewer  than  fifty  drivers  on 
[The  Effective  Date  of  the  Final  Rule] 
shall  implement  the  requirements  of 
this  part  on  [Date  Two  Years  After  the 
Effective  Date  of  the  Final  Rule]. 

(c)  All  motor  carriers  shall  have  an 
alcohol  misuse  program  that  conforms 
to  this  part  by  [Date  Two  Years  After  the 
Effective  Date  of  the  Final  Rule]  or  by 
the  date  a  motor  carrier  begins  motor 
carrier  operations,  whichever  is  later. 

Subpart  B — Prohibitiona 

§  382.201  Alcohol  concentration. 

No  driver  shall  report  for  duty  or 
remain  on  duty  requiring  the 
performance  of  safety-sensitive 
functions  while  having  an  alcohol 
concentration  of  0.04  or  greater.  No 
motor  carrier  having  actual  knowledge 
that  a  driver  has  an  alcohol 
concentration  of  0.04  or  greater  shall 
permit  the  driver  to  perform  or  continue 
to  perform  safety-sensitive  functions. 

§  382.203  Behavior  or  appearance. 

Notwithstanding  the  absence  of  a 
reasonable  suspicion  test  under 
§  382.307,  no  driver  shall  report  for  duty 
or  remain  on  duty  requiring  the 
performance  of  safety-sensitive 
functions  while  the  driver's  behavior  or 
appearance  is  characteristic  of  alcohol 
misuse  or  the  driver’s  ability  to  perform 
his  or  her  assigned  functions  is 
adversely  affected  by  alcohol  use.  No 
motor  carrier  having  actual  knowledge 
that  the  driver  is  in  violation  of  this 
section  shall  permit  a  driver  to  perform 
or  continue  to  perform  safety-sensitive 
functions. 

§382.204  Alcohol  possession. 

No  driver  shall  be  on  duty  or  operate 
a  commercial  motor  vehicle  while  the 
driver  possesses  alcohol  unless  the 


alcohol  is  manifested  and  transported  as 
art  of  a  shipment.  No  motor  carriw 
aving  actual  knowledge  that  a  driver 
possesses  unmanifested  alcohol  may 
permit  the  driver  to  drive  or  continue  to 
drive  a  commercial  motor  vehicle. 

§382.205  On-duty  use. 

No  driver  shall  use  alcohol  while 
performing  safety-sensitive  functions. 
No  motor  carrier  having  actual 
knowledge  that  a  driver  is  using  alcohol 
while  performing  safety-sensitive 
functions  shall  permit  the  driver  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 


No  driver  shall  perform  safety- 
sensitive  functions  within  four  hours 
after  using  alcohol.  No  motor  carrier 
having  actual  knowledge  that  such  a 
driver  has  used  alcohol  within  four 
hours  shall  permit  a  driver  to  perform 
or  continue  to  perform  safety-sensitive 
functions. 

§  382.209  Use  following  an  accident 

No  driver  who  has  an  accident  while 
performing  safety-sensitive  functions 
shall  use  alcohol  for  eight  hours 
following  the  accident,  unless  the  driver 
has  been  given  a  post-accident  test 
under  §  382.303  of  this  part. 

§382.211  Refusal  to  submit  to  a  required 
alcohol  test 

No  driver  shall  refuse  to  submit  to  a 
post-accident  alcohol  test  required 
under  §  382.303,  a  random  alcohol  test 
required  under  §  382.305,  a  reasonable 
suspicion  alcohol  test  required  under 
§  382.307,  or  a  follow-up  alcohol  test 
required  under  §  382.311.  No  motor 
carrier  shall  permit  a  driver  who  refuses 
to  submit  to  such  a  test  to  perform  or 
continue  to  perform  safety-sensitive 
functions. 

Subpart  C— -Testa  Required 

§382.301  Pra-amployment/pra-duty 
testing. 

(a)  Prior  to  the  first  time  a  driver 
performs  safety-sensitive  functions  for  a 
motor  carrier,  the  driver  shall  undergo 
testing  for  alcohol.  No  motor  carrier 
shall  allow  a  driver  to  perform  safety- 
sensitive  functions,  unless  the  driver 
has  been  administered  an  alcohol  test 
with  a  result  indicating  an  alcohol 
concentration  less  than  0.04.  If  a  pre- 
employment/pre-duty  test  result  under 
this  section  indicates  an  alcohol  content 
of  0.02  or  greater  but  less  than  0.04,  the 
provisions  of  §  382.505  shall  apply. 

(b)  A  motor  carrier  is  not  requir^  to 
administer  an  alcohol  test  required  by 
paragraph  (a)  of  this  section,  if; 


§382.207  Pra-dutyuae. 
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(1)  The  driver  has  undergone  an 
alcohol  test  required  by  this  section  or 
the  alcohol  misuse  rule  of  another  DOT 
agency  under  part  40  of  this  title  within 
the  pilous  six  months,  with  a  result 
indicating  an  alcohol  concentration  less 
than  0.04;  and 

(2)  The  motor  carrier  ensures,  by 
obtaining  the  information  required  by 

§  382.315(b),  that  no  prior  motor  carrier 
of  the  driver  of  whom  the  motor  carrier 
has  knowledge  has  records  of  a  violation 
of  this  part  or  the  alcohol  misuse  rule 
of  another  DOT  agency  within  the 
previous  six  mrnitbs. 

S382.303  Poel  accldem  testing. 

(a)  As  soon  as  practicable  following 
an  accident  involving  a  commercial 
motor  vehicle,  each  motor  carrier  shall 
test  for  alcohol  each  survivins  driver 

(1)  Who  was  performing  samy- 
sensitive  functicms  with  respect  to  the 
vehicle,  if  the  acdderat  involved  the  loss 
of  human  life;  or 

(2)  Who  receives  a  citation  under 
State  or  local  law  for  a  moviirg  traffic 
violation  arising  fitxn  the  accident. 

(b)  If  a  test  required  by  this  secticm  is 
not  administered  within  two  hours 
following  the  accident,  the  motcx’  carrier 
shall  prepare  a  written  report  to  be  kept 
in  the  motor  carrier’s  files  stating  the 
reasons  the  test  was  not  jnomptfy 
administered.  If  a  test  reqpiired  by  this 
section  is  not  administered  within  eight 
hours  following  the  accident,  the  motor 
carrier  shall  cease  attempts  to 
administer  an  alcohol  test  and  shall 
prepare  the  report. 

(c)  A  driver  who  is  8ub)ect  to  post¬ 
accident  testing  who  leaves  the  scene  of 
an  accident  without  a  valid  reason  prior 
to  submission  to  such  test  may  be 
deemed  by  the  motor  carrier  to  have 
refused  to  submit  to  testing.  Nothing  in 
this  section  shall  be  construed  to  require 
the  delay  of  necessary  medical  attention 
for  injuiW  people  following  an  accident 
or  to  prtdubit  a  driver  from  leaving  the 
scene  of  an  acddoat  for  the  period 
necessary  to  obtain  assistance  in 
responding  to  the  accident  or  to  obtain 
necessary  emergency  medical  care. 

(d)  A  motor  carrier  shall  provide 
drivers  with  necessary  post-accident 
informaticm.  procedures  and 
instructions,  prior  to  the  driver 
operating  a  ccnnmercial  motcn*  vehicle, 
so  that  drivers  will  be  able  to  comply 
vrith  the  requirements  of  this  secticm. 

(e)  The  results  of  any  tests  for  the  use 
of  alcohol  performed  %  Federal,  State, 
or  local  officials  having  independent 
authority  to  require  a  wver  to  submit 
to  a  test,  shall  to  considered  to  meet  the 
requirements  of  this  secticm  provided 
such  tests  conform  to  applicable 
Federal,  State  or  lcx»]  tecpiireroents,  and 


that  the  results  of  the  tests  are  obtained 
by  the  motor  carrier. 

1382.305  Random  testing. 

Option  1 

(a)  Each  motor  carrier  shall,  at  various 
times,  randomly  select  drivers  for 
unannounced  alcohol  testing.  The 
selec^ticm  of  drivers  shall  be  made  by  use 
of  a  scientifically  valid  method,  sucm  as 
a  random-numbm  table  cxr  a  computer- 
based  random  number  generator  that  is 
matcdied  with  drivers’  Social  Security 
numbers,  payroll  identification 
nvunbers,  or  other  comparable 
identifying  numbers.  Eacdi  driver  shall 
have  an  eq^  chance  of  being  tested 
under  the  selection  process  used. 

(b)  During  eacdi  12-mcmth  poriod 
foUowing  the  start  of  landcHn  alcohol 
testing  by  the  motcv  carrier,  the  motor 
carrier  shall  meet  the  following 
conditions: 

(1)  The  dates  for  administering 
unannounced  testing  of  randcxnly- 
selected  drivers  shall  be  spread 
reascmably  throughcmt  the  12-month 
period;  and 

(2)  The  number  of  drivers  randomly 
selected  for  testing  dining  the  12-month 
period  riiall  equal  an  annual  rate  of  not 
less  than  (10-50)  percent  of  the  total 
number  of  drivers  subject  to  alcohol 
testing  under  this  part  or  the  alcohol 
misuse  rule  of  another  DOT  agency.  If 
the  motor  carrier  conducts  random 
testing  through  a  consortium,  the  annual 
rate  may  be  calculated  for  ea^ 
individual  motor  carrier  or  for  the  total 
number  of  drivers  and  DOT  covered 
employees  subject  to  random  testing  by 
the  consortium. 

(c)  A  driver  shall  only  be  tested  while 
the  driver  is  performing  safety-sensitive 
functions;  just  before  the  driver  is  to 
perform  safety-sensitive  functions;  or 
just  after  the  driver  has  erased 
performing  such  functions. 

(d)  Each  motor  carrier  shall  require 
that  each  driver  who  is  notified  of 
selection  for  random  testing  proceeds  to 
the  testing  site  immediately.  However,  if 
the  driver  is  performing  a  safety- 
sensitive  function  at  the  time  of 
notification,  the  motor  carrier  shall 
instead  ensure  that  the  driver  ceases  to 
praform  the  safety-sensitive  function 
and  proceeds  to  the  testing  site  as  soon 
as  possible. 

Option  2 

(a)  Each  motor  carrier  shall  require  its 
drivers  to  submit  to  an  akxdiol  teat 
when  requested  to  do  so  by  a  Federal, 
State  or  local  official  who  is  carrying  out 
the  requirements  of  this  section  and  part 
350  of  this  chapter. 

(b)  A  driver  ^11  submit  to  an  alcohol 
test  when  requested  to  do  so  by  a 


Federal,  State  at  local  official  who  is 
carrying  out  the  requirements  of  this 
section  and  part  350  of  this  diapter. 

(c)(1)  The  niunber  of  randmn  tests 
performed  in  the  State  shall  equal  (10  to 
50)  percent  of  the  number  of 
conunerdal  driver’s  license  (CDL) 
holders  in  the  State  as  of  July  1  each 
year  or  as  of  a  certain  date  mutually 
agreed  upon  by  the  State  and  the 
FHWA. 

(2)  Random  alcohol  testing  may  be 
performed  in  conjunction  with  other 
driver  and/or  vehicle  inspections 
performed  imder  the  authority  of  part 
350  of  this  chapter  at  various  locations 
and  times,  including  but  not  limited  to. 
weigh  starions,  roadside,  terminal  and 
other  motor  carrier  fixed  locations. 

(3)  Random  alcx^ol  testing  must  be 
administered  in  conformance  with  the 
requiremmits  of  this  part  and  part  40  of 
this  title. 

(4)  Random  alcxdiol  testing  conducted 
by  Federal,  State  cn  local  officials 
required  \mder  this  part  and  part  350  of 
this  chapter  shall  be  administered 
without  regard  to  any  probable  cause 
standard  found  in  State  or  local  law. 

The  consequences  of  sudi  non-probeNe 
cause  random  alcohol  testing  shall  be 
limited  to  those  set  forth  in  this  part. 

(5)  Randmn  akxdiol  testing  conducted 
by  Federal.  State  m  local  officials  where 
probable  cause  is  independently 
established  without  regard  to 
administering  random  alcohol  testing  in 
accordance  with  this  part  or  part  350  of 
this  chapter  shall  be  admlniriered  in 
accordance  with  State  or  local  law  and 
not  in  accordance  with  this  part.  The 
consequences  of  such  probable  cause 
random  alcohol  testing  shall  be 
determined  pursuant  to  State  or  local 
law  and  if  applicable,  in  accordance 
with  §  383.51  of  this  chapter. 

(6)  A  drivra’s  refusal  to  be  tested 
under  this  part  when  requested  to  do  so 
by  a  Federd,  State  or  local  official, 
pursuant  to  part  350  of  this  chapter  or 
compatible  State  or  local  authority,  shall 
be  deemed  as  tantamoimt  to  a  0.04  or 
greater  alcohol  concentration  level 
under  this  part. 

(7)  Pursuant  to  this  part  and  part  350 
of  this  chapter,  the  State  or  locd 
officials  p^dpating  under  this 
program  shall  input  into  SAFETYNET 
all  required  random  alcohol  testing  data. 

(8)  A  Federal.  State  cn  kx:al  official 
must  provide  written  notification  to  the 
appropriate  State  of  licensure  within 
five  working  days  of  any  alccdiol 
concentration  test  result  of  0.02  or 
greater. 

1382.307  nseaonebfe  suspicion  listing. 

(a)  Each  motor  carrier  shall  require 
any  driver  to  submit  to  an  alcohol  test. 
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when  the  motor  carrier  has  reasonable 
suspicion  to  believe  that  the  driver  has 
violated  the  prohibitions  in  this  part. 

(b)  The  motor  carrier’s  determination 
that  reasonable  suspicion  exists  to 
reqtiire  the  driver  to  xmdergo  an  alcohol 
test  shall  be  based  on  specific, 
contemporaneoiis,  artic^able 
observations  concerning  the  appearance, 
behavior,  speech  or  body  odors  of  the 
driver.  The  required  observations  shall 
be  made  by  a  supervisor  who  is  trained 
in  detecting  the  symptoms  of  alcohol 
misuse.  The  supervisor  who  makes  the 
determination  ^at  reasonable  suspicion 
exists  shall  not  conduct  the  breath 
alcohol  test  on  that  driver. 

(c)  Alcohol  testing  is  authorized  by 
this  section  only  if  the  observations 
required  by  paragraph  (b)  are  made 
during  or  just  preceding  the  period  of 
the  work  day  that  the  covered  driver  is 
required  to  ^  in  compliance  with  this 
part.  A  driver  may  be  required  to 
imdergo  reasonable  suspicion  testing  for 
alcohol  while  the  driver  is  performing 
safety-sensitive  functions;  just  before 
the  ^ver  is  to  perform  safety-sensitive 
functions;  or  just  after  the  driver  has 
ceased  performing  such  functions. 

1382.^  Return  to  duty  testing. 

Each  motor  carrier  shall  ensure  that 
before  a  driver  returns  to  duty  requiring 
the  performance  of  a  safety-sensitive 
function  after  engaging  in  conduct 
prohibited  by  subpart  B  of  this  part,  the 
driver  shall  imdergo  a  return  to  duty 
alcohol  test  with  a  result  indicating  an 
alcohol  concentration  of  less  than  0.02. 

1382.311  Follow-up  testing. 

Following  a  determination  under 
§  382.605(b)  that  a  driver  is  in  need  of 
assistance  in  resolving  problems 
associated  with  alcohol  misuse,  each 
motor  carrier  shall  ensure  that  the  driver 
is  subject  to  unannoimced  follow-up 
alcohol  testing  as  directed  by  a 
substance  abuse  professional  in 
accordance  with  the  provisions  of 
§  3B2.605(c)(2)(u). 

1382.313  [Reserved] 

f 382.315  Exceptions  for  testing 
perfomted  by  coneorthune. 

(a)  Pre-employment/pre-duty  testing 
and  random  testing  ne^  not  Im 
performed  directly  by  the  motor  carrier 
provided  that  the  motor  carrier  directs 
or  approves  such  testing  program  of  a 
contractor  or  previous  motor  carrier 
prior  to  using  a  driver  participating  in 
the  program. 

(b)  A  motor  carrier  who  exercises 
paragraphs  (a)  of  this  section  or 

§  382.301(b)  shall  contact  the  alcohol 
testing  program  in  which  the  driver 


participates  or  participated  and  shall 
obtain  the  followina  information: 

(1)  Name  and  address  of  the 
promam(s). 

(^  Verification  that  the  driver 
participates  or  participated  in  the 
prommn(s). 

(3)  Verification  that  the  program(s) 
conform  to  part  40  of  this  title. 

(4)  Verification  that  the  driver  is 
qualified  under  the  rules  of  this  part, 
including  that  the  driver  has  not  refused 
to  be  tested  for  alcohol. 

(5)  The  date  the  driver  was  last  tested 
for  alcohol. 

(6)  The  results  of  any  tests  taken 
within  the  previous  six  months  and  any 
other  violations  of  subpart  B  of  this  part. 

(7)  The  results  of  any  referrals  to  a 
substance  abuse  professional  for  all 
violations  of  subpart  B  of  this  part. 

(c)  The  motor  carrier  shall  retain  the 
information  required  by  this  section  as 
specified  in  §  382.401. 

(d)  A  motor  carrier  who  uses,  but  does 
not  employ,  such  a  driver  more  than 
once  a  year  must  assure  itself  once  every 
six  months  that  the  driver  participates 
in  an  alcohol  testing  program  that  meets 
the  requirements  of  this  part. 

Subpart  D— Handling  Of  Teat  Results, 
Record  Retention  and  Confidentiaiity 

1382.401  Retention  of  records. 

(a)  General  Requirement.  Each  motor 
carrier  shall  maintain  records  of  its 
alcohol  misuse  prevention  program  as 
provided  in  this  section.  The  records 
shall  be  maintained  in  a  secure  location 
with  controlled  access. 

(b)  Period  of  Retention.  Each  motor 
carrier  shall  maintain  the  records  in 
accordance  with  the  following  schedule: 

(1)  Five  years.  Records  of  driver 
alcohol  test  results  with  results 
indicating  an  alcohol  concentration  of 
0.02  or  greater,  documentation  of 
refusals  to  take  required  alcohol  tests, 
calibration  documentation,  and  driver 
evaluation  and  referrals  shall  be 
maintained  for  a  minimum  of  five  years. 

(2)  Two  years.  Records  related  to  the 
collection  process  (except  calibration  of 
evidential  breath  testing  devices)  and 
training  shall  be  maintained  for  a 
minimum  of  two  years. 

(3)  One  year.  Records  of  negative  test 
results  (as  defined  in  part  40  of  this 
title)  shall  be  maintained  for  a  minimum 
of  one  year. 

(c)  Types  of  records.  The  following 
specific  records  shall  be  maintained. 

(1)  Records  related  to  the  collection 
process: 

(i)  Collection  logbooks,  if  used; 

(ii)  Documents  relating  to  the  random 
selection  process; 

(iii)  Calibration  documentation  for 
evidential  breath  testing  devices; 


(iv)  Verification  of  breath  alcohol 
technician  training; 

(v)  Documents  generated  in 
connection  with  decisions  to  administer 
reasonable  suspicion  alcohol  tests; 

(vi)  Documents  generated  in 
connection  with  decisions  on  post¬ 
accident  tests; 

(vii)  Documents  verifying  existence  of 
a  medical  explanation  of  the  inability  of 
a  driver  to  provide  adequate  breath  for 
testing;  and 

(viii)  Consolidated  annual  reports  as 
required  by  §  382.403. 

(2)  Records  related  to  test  results: 

(i)  The  motor  carrier’s  copy  of  the 
alcohol  test  form,  including  the  results 
of  the  test; 

(ii)  Documents  related  to  the  refusal  of 
any  driver  to  submit  to  an  alcohol  test 
required  by  this  part; 

(iii)  Documents  presented  by  a  driver 
to  dispute  the  result  of  an  alcohol  test 
administered  under  this  part. 

(3)  Records  related  to  other  violations 
of  this  part. 

(4)  R^ords  related  to  evaluations: 

(i)  Records  pertaining  to  a 
determination  by  a  substance  abuse 
professional  concerning  a  driver’s  need 
for  assistance,  and 

(ii)  Records  concerning  a  driver’s 
compliance  with  recommendations  of 
the  substance  abuse  professional. 

(5)  Records  related  to  education  and 
training: 

(i)  Materials  on  alcohol  misuse 
awareness,  including  a  copy  of  the 
motor  carrier’s  policy  on  dcohol 
misuse; 

(ii)  Documentation  of  compliance 
with  the  requirements  of  §  382.601; 

(iii)  Documentation  of  training 
provided  to  supervisors  for  the  purpose 
of  qualifying  the  supervisors  to  make  a 
determination  concerning  the  need  for 
alcohol  testing  based  on  reasonable 
suspicion;  and 

(iv)  Certification  that  any  training 
conducted  under  this  part  complies 
with  the  requirements  for  such  training. 

1382.403  Reporting  of  roeulte  In  ■ 
management  Information  ayatam. 

(a)  Each  motor  carrier  shall  submit  to 
the  Federal  Highway  Administration, 
when  requested,  an  annual  report 
covering  the  calendar  year,  summarizing 
the  results  of  its  alcohol  misuse 
prevention  program. 

(b)  Each  motor  carrier  that  is  subject 
to  more  than  one  DOT  agency  alcohol 
rule  shall  identify  each  driver  covered 
by  the  regulations  of  more  than  one 
ElOT  agency.  The  identification  will  be 
by  the  total  number  and  category  of 
covered  function.  Prior  to  conducting 
any  alcohol  test  on  a  driver  subject  to 
the  rules  of  more  than  one  DOT  agency. 
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the  motor  carrier  shall  determine  which 
DOT  agency  rule  or  rules  authorizes  or 
requires  the  test.  The  test  result 
information  shall  be  directed  to  the 
appropriate  DOT  agency  or  ^wides. 

(c)  ^ch  motor  canier  shall  ensure  the 
accuracy  and  timeliness  of  each  report 
submitted  by  the  motor  carrier  or  a 
consortium. 

(d)  Each  motor  carrier  notified  shall 
submit  the  required  annual  reports  no 
later  than  February  15  of  each  year.  The 
rep<»t  shall  be  su^nitted  on  the  form 
specified  by  the  FHWA.  Each  repwt 
shall  ccmtain: 

(1)  Number  of  drivers  by  employee 
category; 

(2)  Number  of  drivers  subject  to 
testing  under  the  alcohol  misuse  rules  of 
another  DOT  Agency,  identified  by  each 
agency; 

(3) (i)  Number  of  initial  tests  by  type 
of  test  and  emplo}ree  category;  and 

(ii)  Number  of  confirmatory  tests,  by 
type  of  test  and  employee  category 

(4)  Nmnber  of  confimatory  alcohol 
tests  indicating  an  edcohol  concentration 
of  0.04  cur  greater,  by  type  of  test  and 
employee  category; 

(5)  Number  of  confirmatory  alcohol 
tests  indicating  an  alcohol  concentration 
of  0.02  or  greater  but  less  than  0.04; 

(6)  Number  of  persons  denied  a 
position  as  a  driver  following  a  pre- 
employment/pre^uty  alcohol  test 
indicating  an  alcohol  concentration  of 
0.04  or  greater; 

(7)  Number  of  drivers  with  a 
confirmatory  alcx)hol  test  indicating  an 
alcohol  ccmcentraticm  of  0.04  or  greater 
who  were  returned  to  duty  in  driver 
positions  (having  complied  with  the 
recommendations  of  a  substanc:e  abuse 
professional  as  described  in  §§  382.503 
and  382.605;) 

(8)  Niunber  of  drivers  who  were 
administered  alcdhol  and  drug  tests  at 
the  same  time,  with  both  a  positive  drug 
test  result  and  an  alcdiol  test  result 
indicating  an  alcohol  concentraticm  of 
0.04  or  greater; 

(9)  Number  of  drivers  who  were  found 
to  have  violated  other  provisions  of 
subpart  B  of  this  part,  and  the  actkm 
taken  in  response  to  the  violation; 

(10)  Numoer  oi  drivers  who  refused  to 
submit  to  an  alcohol  test  required  under 
this  part,  and  the  action  taken  in 
response  to  the  refusal; 

(11)  Number  of  supervisors  who  have 
received  training  during  the  reporting 
period  in  determining  &e  existence  of 
reascHiable  suspicion  of  alccdiol  misuse. 

§382.406  Access  to  facWtlM  and  records. 

(a)  Except  as  required  by  law  oar 
expressly  authorised  or  required  in  this 
section,  no  motor  carriOT  s^U  release 
driver  information  that  is  contained  in 


records  required  to  be  maintained  under 
§  382.401. 

(b)  A  driva-  is  entitled,  upon  written 
request,  to  obtain  copies  of  any  recrads 
pertaining  to  the  driver’s  use  of  alcohol, 
including  any  records  pertaining  to  his 
or  her  alcohol  tests.  The  motor  carrier 
shall  promptly  provide  the  records 
requested  by  ^e  driver.  Access  to  a 
driver’s  records  riiall  not  be  contingent 
upon  paymrat  for  records  other  than 
those  spi^fically  requested. 

(c)  A  motor  carrier  riiall  permit  acxass 
to  all  facnUties  utilized  in  complying 
with  the  reciuirements  of  this  part  to  the 
Secretary  of  Transportaticm,  any  DOT 
agency,  or  any  State  or  Icxal  officials 
with  regulatory  authority  over  the  motor 
carrier  or  any  of  its  drivers. 

(d)  Each  motor  carrier  shall  make 
available  copies  of  all  results  for  motor 
carrier  alcohol  testing  conducrted  under 
this  part  and  any  other  information 
pertaining  to  the  motor  carrier’s  alcohol 
misuse  prevention  program,  when 
requested  by  the  Secretary  of 
Transportation,  any  DOT  agency,  or  any 
State  or  lcx:al  officials  with  regulatory 
authority  over  the  motor  carrier  or  any 
of  its  drivers. 

(e)  When  requested  by  the  National 
Transportation  Safety  Board  as  part  of 
an  accident  investigation,  motor  carriers 
shall  disclose  informaticm  related  to  the 
motor  carrier’s  administraticm  of  a  post- 
acxddent  alcohol  test  administered 
following  the  acxddent  under 
investigation. 

(f)  Records  shall  be  made  available  to 
a  subsequent  motor  carrier  upon  receipt 
of  a  written  request  from  the  driver. 
EKsclosure  by  the  subsequent  motor 
carrier  is  permitted  only  as  expressly 
authorized  by  the  terms  of  the  driver's 
request. 

(g)  A  motor  carrier  may  disclose 
information  required  to  be  maintained 
imder  this  part  pertaining  to  a  driver  to 
the  driver  or  the  decisionmaker  in  a 
lawsuit,  grievance,  or  other  prcx^eeding 
initiated  by  or  on  behalf  of  the 
individual,  and  arising  from  the  results 
of  an  alcohol  test  administered  under 
this  part,  or  from  the  motor  carrier’s 
determination  that  the  driver  engaged  in 
conduct  {uc^iibited  by  subpart  B  of  this 
part  (including,  but  not  limited  to,  a 
worker’s  cxnnpensation,  unemployment 
compensation,  or  other  proceeding 
relating  to  a  benefit  sou^t  by  the 
driver.) 

(h)  A  motcn  carrier  shall  release 
informaticm  regarding  a  driver’s  records 
as  directed  by  the  specific:,  written 
consent  of  the  driver  authorizing  release 
of  the  information  to  an  identified 
person.  Release  of  such  information  by 
the  person  receiving  the  informaticm  is 


permitted  cmly  in  accordance  with  the 
terms  of  the  driver’s  consent. 

Subpart  B-Conaaquancaa  For  Diivara 
Eng^ing  In  Aicolral-RaUitad  Conduct 

§382.501  Removal  from  safaty-eenaitive 
funcnfon. 

(a)  Except  as  provided  in  subpart  F  of 
this  part,  no  driver  shall  perform  safety- 
sensitive  functicms  if  the  driw  has 
engaged  in  conduc:t  prohibited  by 
subpart  B  of  this  part  or  an  alcohol  rule 
of  another  DOT  agency. 

(b)  No  motor  carrier  shall  permit  any 
driver  to  perform  safety-sensitive 
functions  if  the  motmr  carrier  has 
determined  that  the  driver  has  violated 
this  section. 

%392JS03  Recpilrad  evaluation  and  laating. 

No  driver  who  has  engaged  in 
conduct  prohibited  by  subpart  B  of  this 
part  shall  perform  safety-sensitive 
functions  unless  the  driver  has  met  the 
requirements  of  §  382.605.  No  motor 
carrier  shall  permit  a  driver  to  perform 
safety-sensitive  funcrions  unless  the 
driver  has  met  the  requirements  of 
§  382.605.  Nothing  in  this  secticm  shall 
be  construed  to  prohibit  the  continued 
performance  of  safety-sensitive 
funcrions  necessary  to  respond  to  an 
emergency. 

§  382.505  Other  alcohol-relatad  conduct 

(a)  No  driver  tested  under  the 
provisions  of  subpart  C  of  this  part  who 
is  found  to  have  an  alcohol 
ccHicentration  of  0.02  or  greater  but  less 
than  0.04  shall  perform  or  continue  to 
perform  safety-sensitive  functions  for  a 
motor  carrier,  nor  shall  a  motor  cmrier 
permit  the  driver  to  perform  or  ccmtinue 
to  perform  safety-sensitive  functions, 
until  the  start  of  the  driver’s  next 
regularly  scheduled  duty  period,  but  not 
le.>is  than  24  hours  following 
administration  of  the  test. 

(b)  Except  as  provided  in  paragraph 
(a)  of  this  secrticm,  no  motOT  carrier  shall 
take  any  acticm  imder  this  part  against 

a  driver  based  solely  on  test  results 
showing  an  alcohol  concentraticm  less 
than  0.04.  This  does  not  prohibit  an 
employer  with  authority  independent  ot 
this  part  from  taking  any  action 
otherwise  consistent  with  law. 

(c)  Nothing  in  this  secticm  shall  be 
construed  to  prohibit  the  ccmtinued 
performance  of  safety-sensitive 
functions  necessary  to  respond  to  an 
emergency. 

§382.507  Additional  consequencM for 
alcohol  coocanfratioo  vioialiona. 

(a)(1)  Discovered  by  a  motor  corner.  A 
driver  who  is  found  through  testing 
under  this  part  to  have  an  alcohol 
concentration  of  0.04  or  greater  is 
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prohibited  hem  driving  for  the  periods 
specified  in  paragraph  (a)(2)  of  this 
section. 

(2)  Duration  of  prohibited  driving 
periods:  (i)  Second  violation.  A  driver 
who,  during  any  three-year  period,  is 
found  to  have  an  alcohol  concentration 
of  0.04  or  greater  twice  in  separate 
incidents,  is  prohibited  from  driving 
any  commercial  motor  vehicle,  as 
defined  in  this  part  or  part  390  of  this 
subchapter,  for  a  period  of  60 
consecutive  days. 

(ii)  Third  and  subsequent  violations. 

A  driver  who,  during  any  three-year 
period,  is  foimd  to  have  an  alcohol 
concentration  of  0.04  or  greater  three  or 
more  times  in  separate  incidents,  is 
prohibited  from  driving  any  commercial 
motor  vehicle,  as  defined  in  this  part  or 
part  390  of  this  subchapter,  for  a  period 
of  120  consecutive  days. 

(b)(1)  Discovered  by  a  Federal,  State 
or  local  government  official.  A  driver 
who  is  found  to  have  an  alcohol 
concentration  of  0.02  or  greater  by  a 
Federal,  State  or  local  official  shall  be 
placed  out-of-service  from  driving  any 
commercial  motor  vehicle,  as  defined  in 
this  part  or  part  390  of  this  subchapter, 
for  a  minimum  Mriod  of  24  hours. 

(2)  A  driver  who  is  found  to  be  in 
violation  of  §  382.201  twice  within  three 
years  by  a  Federal,  State  or  local  official 
shall: 

(i)  Be  placed  out  of  service  for  a  24- 
hour  period, 

(ii)  Be  prohibited  from  driving  any 
commercial  motor  vehicle,^s  defined  in 
this  part  or  part  390  of  this  chapter,  for 
a  period  of  60  consecutive  days 
commencing  upon  completion  of  the 
State’s  licensing  review  process,  if  any; 
and 

(iii)  Have  his/her  commercial  driver’s 
license  suspended,  revoked  or  canceled 
for  at  least  60  days  upon  completion  of 
the  State’s  licensing  review  process,  if 
any. 

(3)  A  driver  who  is  found  to  be  in 
violation  of  §  382.201  three  or  more 
times  within  three  years  by  a  Federal, 
State  or  local  official  shall: 

(i)  Be  placed  out  of  service  for  a  24- 
hour  jMriod, 

(ii)  M  prohibited  from  driving  any 
commercial  motor  vehicle,  as  defined  in 
this  part  or  part  390  of  this  chapter,  for 
a  period  of  120  consecutive  days 
commencing  upon  completion  of  the 
State’s  licensing  review  process,  if  any; 
and 

(iii)  Have  his/her  commercial  driver’s 
license  suspended,  revoked  or  canceled 
for  at  least  120  days  upon  completion  of 
the  State’s  licensing  review  process,  if 
any. 

(c)  Out-of-service  orders.  (1)  Any 
driver  who  is  issued  an  out-o^service 


order  by  a  Federal,  State  or  local  official 
under  this  section  shall  report  such 
issuance  to  his  or  her  motor  carrier 
within  24  hours. 

(2)  No  driver  shall  violate  the  terms  of 
an  out-of-service  order  issued  under  this 
section. 

(3)  A  driver  shall  be  prohibited  from 
driving  a  commercial  motor  vehicle,  as 
defined  in  this  part  and  in  part  390  of 
this  chapter,  for  not  less  than  five 
consecutive  days,  if  the  driver  fails  to 
inform  the  motor  carrier  of  the  issuance 
of  an  out-of-service  order  as  required  by 
this  section. 

(4)  Any  driver  who  violates  an  out-of- 
service  order  under  this  part  shall  be 
prohibited  from  driving  any  commercial 
motor  vehicle,  as  defined  in  this  part  or 
in  part  390  of  this  chapter,  and  have  his/ 
her  commercial  driver’s  license 
suspended,  revoked  or  canceled,  upon 
completion  of  the  State’s  licensing 
review  process,  if  any; 

(i)  On  a  first  offense  for  90  days,  and 
he^he  shall  be  subject  to  a  civil  penalty 
of  not  less  than  $1,000,  and 

(ii)  On  any  subsequent  offense  within 
three  years  of  a  previous  offense,  for  not 
less  than  one  year  and  not  more  than 
five  years,  and  he/she  shall  be  subject  to 
a  civil  penalty  of  not  less  than  $1,000. 

(5)  Any  motor  carrier  that  allows, 
permits,  authorizes,  requires,  or 
otherwise  knowingly  uses  a  driver  to 
operate  a  commercial  motor  vehicle  in 
violation  of  an  out-of-service  order  shall 
be  subject  to  a  civil  penalty  of  not  more 
than  $10,000. 

(6)  Any  motor  carrier  who  is  notified 
by  a  driver  under  paragraph  (b)(1)  of 
this  section,  or  through  offier  means  has 
knowledge  of  the  issuance  of  an  out-of¬ 
service  order  to  its  driver,  shall  notify 
the  State  official  which  issued  the 
commercial  driver’s  license  to  the  driver 
receiving  the  out-of-service  order  no 
later  than  five  days  of  being  notified  or 
obtaining  knbwledge  of  the  issuance  of 
the  order. 

(d)  A  driver  who  refuses  to  be  tested 
for  alcohol  imder  the  provisions  of  this 
part  shall  not  drive  any  commercial 
motor  vehicle,  as  defined  in  this  part  or 
part  390  of  this  chapter,  for  a  period  of 
not  less  than  one  year. 

(e)  No  motor  carrier  shall  knowingly 
use  a  driver  to  drive  any  commercial 
motor  vehicle,  as  defined  in  this  part  or 
part  390  of  this  chapter,  during  the 
prohibition  periods  specified  under  this 
section,  when  the  driver  is  in  violation 
of  any  of  the  requirements  of  this 
subpart.  A  motor  carrier  that  knowingly 
uses  a  driver  to  violate  this  subpart  shall 
be  subject  to  the  penalty  provisions  of 
49  U.S.C.  521(b). 

(f)  No  motor  carrier  shall  knowingly 
use  a  driver  who  has  been  found  to  have 


1992  /  Proposed  Rules 


violated  any  requirements  of  this  part  to 
drive  any  commercial  motor  vehicle,  as 
defined  in  this  part  or  in  part  390  of  this 
chapter,  or  perform  any  other  safety- 
sensitive  functions  regulated  by  any 
DOT  agency,  until  the  driver  has 
complied  with  the  reqmrements  of  this 
part,  including  the  completion  of  any 
evaluation,  treatment,  or  return  to  duty 
testing  required  by  the  substance  abuse 
professional,  and  any  other  applicable 
DOT  agencies’  regulations. 

(g)  A  driver  shall  be  prohibited  from 
driving  for  a  period  of  one  year 
following  an  alcohol  test  indicating  an 
alcohol  concentration  of  0.02  or  greater 
when  the  driver  has  been  involved  in  a 
fatal  accident. 

S  382.509  Disqualifications. 

(a)  Nothing  in  this  subpart  shall  be 
construed  to  restrict  the  authority  of 
Federal,  State  or  local  officials  from 
implementing  §  383.51  of  this  chapter. 

A  driver  whose  test  under  §  382.201 
conducted  by  Federal,  State  or  local 
officials  which  results  in  an  alcohol 
concentration  of  0.04  or  greater,  shall  be 
subject  to  the  disqualifications 
contained  in  §  383.51(b)(3)  of  this 
chapter. 

(k)  Notwithstanding  the  provisions  of 
this  part,  the  penalty  provisions  of 

§  391.15  of  this  chapter  remain 
applicable  within  this  part  for  actions 
t^eii  by  Federal  Highway 
Administration  officials. 

Subpart  F—Alcohol  Misuse 
Information,  Training,  and  Referral 

f  382.601  Motor  carrier  obligation  to 
promulgate  a  policy  on  the  miauae  of 
alcohol. 

(a)  General  requirements.  Each  motor 
carrier  shall  provide  educational 
materials  that  explain  the  requirements 
of  this  part  and  the  motor  carrier’s 
policies  and  procedures  with  respect  to 
meeting  those  requirements.  Each  motor 
carrier  shall  provide  written  notice  to 
every  driver  and  to  representatives  of 
driver  organizations  of  the  availability 
of  this  information. 

(b)  Required  content.  The  materials  to 
be  made  available  to  drivers  shall 
include  detailed  discussion  of  at  least 
the  following: 

(l)  The  identity  of  the  person 
designated  by  the  motor  carrier  to 
answer  driver  questions  about  the 
materials; 

(2)  The  categories  of  drivers  who  are 
subject  to  the  provisions  of  this  part; 

(3)  Sufficient  information  about  the 
safety-sensitive  functions  performed  by 
those  drivers  to  make  clear  what  period 
of  the  work  day  the  driver  is  required 
to  be  in  compliance  with  this  part; 
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(4)  Specific  information  concerning 
driver  conduct  that  is  prohibited  by  mis 
part; 

(5)  The  circumstances  imder  which  a 
driver  will  be  tested  for  alcohol  imder 
this  part; 

(6J  The  procedures  that  will  be  used 
to  test  for  the  presence  of  alcohol, 
protect  the  driver  and  the  intemty  of 
the  sample,  safeguard  the  valimty  of  the 
test  results,  and  ensure  that  those  results 
are  attributed  to  the  correct  driver; 

(7)  The  requirement  that  a  driver 
submit  to  alcohol  tests  administered  in 
accordance  with  this  part; 

(8)  An  explanation  of  what  constitutes 
a  refusal  to  submit  to  an  alcohol  test  and 
the  attendant  consequences; 

(9)  The  consequences  for  drivers 
found  to  have  violated  subpiait  B  of  this 
part,  including  the  requirement  that  the 
driver  be  removed  immediately  finm 
safety-sensitive  functions,  and  the 
procedures  under  §  382.605;  and 

(10)  The  consequences  for  drivers 
found  to  have  an  alcohol  concentration 
of  0.02  or  greater  but  less  than  0.04. 

(c)  Optional  provision.  The  materials 
supplied  to  drivers  may  also  include 
information  on  additional  motor  carrier 
policies  with  respect  to  the  use  or 
possession  of  alcohol,  including  any 
consequences  for  a  driver  found  to  have 
a  specified  alcohol  level,  that  are  based 
on  the  motor  carrier’s  authority 
independent  of  this  part.  Any  such 
additional  policies  or  consequences 
must  be  clearly  and  obviously  described 
as  being  based  on  independent 
authority. 

1 382.603  Training  for  auparvisora. 

Each  motor  carrier  shall  ensxire  that 
persons  designated  to  determine 
whether  reasonable  suspicion  exists  to 
require  a  driver  to  undergo  alcohol 
testing  under  §  382.307  receive  at  least 
60  minutes  of  training  on  the  physical, 
behavioral,  speech,  and  performance 
indicators  of  probable  alcohol  misuse. 

f 382.605  Rafarral,  evaluation,  and 
traatmant 

(a)  Each  driver  who  has  engaged  in 
conduct  prohibited  by  subpart  B  of  this 
part  shall  be  advised  by  the  motor 
carrier  of  the  resources  available  to  the 
driver  in  evaluating  and  resolving 
problems  associated  with  the  misuse  of 
alcohol,  including  the  names,  addresses, 
and  telephone  niunbers  of  substance 
abuse  professionals  and  counselling  and 
treatment  programs. 

(b)  Each  driver  who  engages  in 
conduct  prohibited  under  subpart  B  of 
this  part  shall  be  evaluated  by  a 
substance  abuse  professional  who  shall 
determine  what  assistance,  if  any,  the 
employee  needs  in  resolving  problems 
associated  with  alcohol  misuse. 


(c)(1)  Before  a  driver  returns  to  duty 
requiring  the  performance  of  a  safety- 
sensitive  funcfion  after  engaging  in 
conduct  prohibited  by  subpart  B  of  this 
part,  the  driver  shall  undergo  a  return  to 
duty  alcohol  test  with  a  result  indicating 
an  alcohol  concentration  of  less  than 
0.02. 

(2)  In  addition,  each  driver  identified 
as  needing  assistance  in  resolving 
problems  associated  with  alcohol 
misuse  — 

(i)  Shall  he  evaluated  by  a  substance 
abuse  professional  to  determine  that  the 
driver  has  properly  followed  the 
rehabilitation  program  prescribed  under 
paragraph  (b)  of  tlds  se^on,  and 
(iij  Shall  be  subject  to  unaimounced 
follow-up  alcohol  tests  administered  by 
the  motor  carrier  following  the  driver’s 
return  to  duty.  The  numbw  and 
frequency  of  such  follow-up  testing 
shall  be  ^termined  by  a  substance 
abuse  professional,  but  shall  consist  of 
at  least  six  tests  in  the  first  12  months 
following  the  driver’s  return  to  duty. 
Follow-up  testing  shall  not  exceed  60 
months  from  the  date  of  the  driver’s 
retxun  to  duty.  The  substance  abuse 
professional  may  terminate  the 
requirement  for  follow-up  testing  at  any 
time  after  the  first  six  tests  have  been 
administered,  if  the  substance  abuse 
professional  determines  that  such 
testing  is  no  longer  necessa^. 

(d)  Evaluation  and  rehabilitation  may 
be  provided  by  the  motor  carrier,  by  a 
substance  abuse  professional  under 
contract  with  the  motor  carrier,  or  by  a 
substance  abuse  professional  not 
affiliated  with  the  motor  carrier.  ’The 
choice  of  substance  abuse  professional 
and  assignment  of  costs  shall  be  made 
in  accordance  with  motor  carrier/driver 
agreements  and  motor  carrier  policies. 

(e)  The  requirements  of  this  section 
with  respect  to  referral,  evaluation  and 
rehabilitation  do  not  apply  to  applicants 
who  refuse  to  submit  to  a  pre- 
employment/pre-duty  alcohol  test  or 
who  have  a  pre-employment/pre-duty 
alcohol  test  with  a  result  indicating  an 
alcohol  concentration  of  0.04  or  greater. 

PART  38^-COMMERCIAL  DRIVER’S 
LICENSE  STANDARDS; 
REQUIREMENTS  AND  PENALTIES 

5.  The  authority  citation  for  part  383 
continues  to  read  as  follows: 

Authority:  Title  XH  of  Pub.  L.  99-570, 100 
Stat  3207-170;  49  U.S.C.  3102;  49  U.S.C 
App.  2505;  49  C3nt  1.48. 

6.  Section  383.5  is  amended  by 
revising  the  definition  of  serious  traffic 
violation  to  read  as  follows. 

f383.5  Definltlone. 

«  «  *  •  • 


Serious  traffic  violation  means 
conviction,  when  operating  a 
commercied  motor  vehicle,  of: 

(1)  Excessive  speeding,  involving  any 
single  offense  for  any  speed  of  15  miles 
per  hour  or  more  above  the  posted 
speed  limit; 

(2)  Reckless  driving,  as  defined  by 
State  or  local  law  or  regulation, 
including  but  not  limited  to  offenses  of 
driving  a  commercial  motor  vehicle  in 
willful  or  wanton  disregard  for  the 
safety  of  persons  or  property; 

(3)  Improper  or  erratic  traffic  lane 
changes; 

(4)  Following  the  vehicle  ahead  too 
closely; 

(5)  Testing  under  Part  382  which 
results  in: 

(i)  A  verified  positive  controlled 
substances  test.  Option  1  (ii)  An  alcohol 
concentration  of  0.04  or  greater.  Option 
2  (ii)  An  alcohol  concentration  of  0.02 
or  greater;  or 

(6)  A  violation,  arising  in  connection 
with  a  fatal  accident,  of  State  or  local 
law  relating  to  motor  vehicle  traffic 
control  (other  than  a  parking  violation). 
(Serious  traffic  violations  exclude 
vehicle  weight  and  defect  violations.) 

*  «  *  •  • 

7.  Section  383.72  is  revised  to  read  as 
follows: 

1383.72  Implied  consent  to  aleohol 
testing. 

Any  person  who  holds  a  CDL  shall  be 
deemed  to  have  consented  to  such 
testing  as  is  required  of  him/her  by  any 
State  or  jurisdiction  in  the  enforcement 
of  part  382  of  this  chapter, 

§  383.51(b)(2)(i)  and  S  392.5(a)(2). 
Consent  is  implied  by  driving  a 
commercial  motor  vehicle. 


8.  The  authority  citation  for  part  392 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  App.  2505;  49 
U.S.C  3102;  49  CSHl  1.48. 


{392.5  Alcohol  prohibition. 

(a)  No  driver  shall — 

(1)  Use  alcohol  or  be  under  the 
influence  of  alcohol,  within  4  hours 
before  going  on  duty  or  operating,  or 
having  physical  control  of,  a 
commerdd  motor  vehicle;  or 

(2)  Use  alcohol,  be  under  the 
influence  of  alcohol,  or  have  any 
measured  alcohol  concentration  or 
detected  presence  of  alcohol,  while  on 
duty,  or  operating,  or  in  physical  control 
of  a  commercial  motor  vehicle;  or 


PART  392— DRIVING  OF  MOTOR 
VEHICLES 


9.  Section  392.5  is  amended  by 
revising  the  title  of  the  section, 
paragraphs  (a)  and  (b)(2)  to  read  as 
follows: 
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(3)  Be  on  duty  or  operate  a 
commercial  motor  vehicle  while  the 
driver  possesses  an  alcoholic  beverage. 
HoMrever,  this  does  not  apply  to 
possession  of  alcohol  whi^  is 
manifested  and  transported  as  part  of  a 
shipment. 

(b)*** 

(2)  Be  on  duty  or  operate  a 
commercial  motor  vehicle  if,  by  the 
driver’s  general  appearance  or  cmiduct 
or  by  other  substantiating  evidence,  the 
driver  appears  to  have  used  alcohol 
within  the  preceding  four  hours. 

*  •  *  •  * 

PART  395— HOURS  OF  SERVICE  OF 
DRIVERS 

10.  The  authority  citation  for  part  395 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  3102;  49  U.S.C.  App. 
2505;  and  49  CFR  1.48. 

11.  Section  395.2  is  amended  by 
adding  a  new  paragraph  (10)  to  the 
definition  of  On-Duty  time  to  reed  as 
follows: 

§395.2  Definitions. 
***** 

On-Duty  Time 
***** 

(10)  All  time  providing  a  breath  or 
luine  sample  in  order  to  comply  with 
random,  reasonable  suspicion,  post¬ 
accident  or  follow-up  testing  required 
by  part  382  of  this  chapter  when 
directed  by  a  motor  carrier. 
***** 

(FR  Doc.  92-29678  Filed  12-10-92;  lOOO  am) 
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Federal  Highway  Administration 

49  CFR  Part  382 

[FHWA  Docket  No.  1110-93-3] 

RiN  212S-AD11 

Controlled  Subatancee  and  Alcohol 
Use  and  Testing;  Foreign-Based  Motor 
Carriers  aitd  Drivers 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 

SUMMARY:  The  FHWA  is  requesting 
comments  on  the  applicability  of 
alcohol  and  controlled  substances 
testing  requirements  for  foreign-based 
drivers  of  motor  carriers  under  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991.  This  action  is  taken 
in  conjimction  with  the  notices  of 
proposed  rulemakings  published 


elsewhere  in  today’s  Federal  Register 
on  alcohol  and  controlled  substances 
testing  and  involves  current  FHWA 
regulations  requiring  controlled 
substances  testing. 

The  overall  gom  of  alcohol  and 
controlled  substances  testing  is  to 
ensure  that  drivers  who  misuse  alcohol 
and/or  controlled  substances  do  not 
operate  a  commercial  motor  vehicle, 
thereby  reducing  accidents,  injuries  and 
fatalities  on  highways  nationwide. 

DATES:  Written,  signed  comments  must 
be  received  on  or  before  February  16, 
1993. 

ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
93-3,  room  4232,  Office  of  the  Chief 
Counsel,  400  Seventh  Street,  SW., 
Washin^on,  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t,  Monday 
through  Friday,  except  Federal  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Miller,  Office  of  Motor  Carrier 
Standards,  (202)  366-2981,  or  Mr.  David 
Sett,  Office  of  the  Chief  Coxmsel,  (202) 
366-0834,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 

SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
le^l  Federal  holidays. 

^e  public  is  urged  to  obtain 
information  throu^  the  Department  of 
Transportation’s  Anti-Drug  Information 
Center  (ADIC)  system.  Tlie  public  may 
access  the  system  by  dialing  (800)  225- 
3784  using  a  touch  tone  telephone. 
Access  to  a  computer  system  may  also 
be  made  using  a  personal  computer 
connected  via  modem  on  (800)  225- 
3804.  A  user  fee  will  be  charg^  for 
certain  services  provided  by  the  system. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  21, 1988,  the  FHWA, 
along  with  certain  other  agencies  of  the 
Department  of  Transportation  (the 
Department),  adopted  regulations 
requiring  pre-employment/use, 
periodic,  post-accident,  reasonable 
cause  and  random  drug  testing  of 
commercial  motor  vehicle  drivers  of 
motor  carriers.  On  its  face,  the  FHWA 
rule  applies  to  all  covered  drivers  while 
operating  in  the  United  States, 
regardless  of  whether  they  are  based  in 
a  foreign  country  or  the  United  States 
The  rule  provided,  however,  that  it 
would  not  apply  to  any  person  for 
whom  compliance  would  violate  the 
domestic  laws  or  policies  of  another 
country.  The  rule  as  originally 


published  further  provided  that  in  any 
event  it  would  not  be  elective  until 
January  1, 1990,  with  respect  to  any 
person  for  whom  a  foreign  govemmmt 
contends  that  application  of  the  rules 
raises  questions  of  compatibility  with 
that  country’s  laws  or  policies.  See  53 
FR  47134.  ^ 

On  September  27, 1989,  the  FHWA 
delayed  the  effective  date  of  drug  testing 
requirements  for  foreign-based 
employees  of  foreign-based  motor 
carriers  to  January  1, 1991.  See  54  FR 
39546. 

In  a  December  27, 1989,  revision  to 
the  drug  testing  rule,  the  effective  date 
was  again  delayed,  until  January  2, 

1992,  with  respect  to  any  foreign-based 
employee  of  a  foreign-domidled  carrier. 
See  54  FR  53294.  Further  delays  were 
published  on  April  24, 1991  (56  FR 
18994),  and  July  14, 1992  (57  FR  31277), 
currently  making  the  rule  applicable  to 
foreign-based  employees  of  foreign- 
domiciled  carriers  on  January  2, 1995. 
'This  date  is  also  applicable  to  persons 
covered  by  similar  rules  issued  by  other 
DOT  agencies. 

The  Department  and  other  elements  of 
the  U.S.  Government  have  entered  into 
discussions  with  foreign  governments  to 
attempt  to  resolve  any  conflict  between 
our  current  drug  rules  and  foreign 
government  laws  or  policies.  The 
FHWA  has  allowed  additional  time  to 
permit  the  Department  to  try  to  achieve 
our  goal  of  a  drug-free  transportation 
system  while  respecting  the  national 
sovereignty  of  other  countries.  Drug 
testing  is  a  part  of  the  FHWA’s 
continuing  multilateral  discussions  with 
Canada  and  Mexico  aimed  at  making  the 
regulations  governing  commercial  motor 
vehicle  operations  compatible  in  those 
countries. 

Meanwhile,  as  mandated  by  the 
Omnibiis  Transportation  Employee 
Testing  Act  of  1991,  the  FHWA  has 
published  elsewhere  in  today’s  Federal 
Register  separate  NPRM’s  on  controlled 
substances  and  alcohol  misuse. 

Omnibus  Transportation  Employee 
Testing  Act  of  1991,  Public  Law  102- 
143,  title  V.  sec.  5, 105  Stat.  917  (the 
Act).  The  new  rules  would  replace  the 
current  drug  testing  rule  and  would 
institute  alcohol  testing.  In  recognition 
of  the  ongoing  discussions  on  foreign 
applicability,  and  to  avoid  the 
possibility  of  making  numerous 
delaying  revisions  such  as  wrere 
necessitated  with  the  current  drug  rule, 
the  proposed  rules  expressly  exclude 
foreign-based  drivers  and  motor  carriers. 
The  issue  is  being  considered  instead  in 
this  advance  notice  of  proposed 
rulemaking,  and  may  ultimately  be 
incorporated  in  the  final  rules  on 
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controlled  substances  and  alcohol 
misuse. 

n.  The  Department’s  and  FHWA’s  Legal 
Authority  for  Foreign  EmpIo]rer  Testing 
Programs 

The  Act  provides  for  coverage  by  the 
Department’s  drug  and  alcohol  testing 
rules  of  activities  in  the  U.  S.  of  foreign 
employers.  The  relevant  provisions  of 
the  Act  for  the  aviation  industry  provide 
that  FAA  regulations  shall  establish  a 
program  which  requires  air  carriers  and 
foreign  air  carriers  to  conduct  pre¬ 
employment,  reasonable  suspicion, 
random,  and  post  accident  testing  for 
use,  in  violation  of  law  or  Federal 
reflation,  of  alcohol  or  a  controlled 
substance.  (Sec.  3  of  the  Act.  amending 
sec.  614(a)(1)  of  the  Federal  Aviation 
Act  (emphasis  added)).  Further,  the  Act 
provides  that  in  prescribing  regulations 
imder  this  section,  the  FAA 
Administrator  shall  only  establish 
requirements  applicable  to  foreign  air 
carriers  that  are  consistent  with  the 
international  obligations  of  the  United 
States,  and  the  Administrator  shall  take 
into  consideration  any  applicable  laws 
and  regulations  of  foreign  coimtries. 

(Sec.  3  of  the  Act,  amending  sec. 

614(e)(3)  of  the  Federal  Aviation  Act.) 
The  portion  of  the  Act  affecting  the 
railroad  industry  contains  similar 
language  that  provides  that  FRA 
regulations  shall  establish  a  program 
which  requires  railroads  to  conduct  pre¬ 
employment,  reasonable  suspicion, 
random,  and  post-accident  testing  of  all 
railroad  employees  responsible  for 
safety  sensitive  functions  for  use,  in 
violation  of  law  or  Federal  regulation,  of 
alcohol  or  a  controlled  substance.  (Sec. 

4  of  the  Act,  amending  sec.  202(r)(l)  of 
the  Federal  Railroad  Safety  Act  of  1970 
(emphasis  added).)  In  carrying  out  the 
provisions  of  this  subsection,  the 
Secretary  shall  only  establish 
requirements  that  are  consistent  with 
the  international  obHgations  of  the 
United  States,  and  the  Secretary  shall 
take  into  consideration  any  applicable 
laws  and  regulations  of  foreign 
coimtries.  (Sec.  4  of  the  Act,  amending 
§  202(r)(l)  of  the  Federal  Railroad  Safety 
Act  of  1970.)  The  portion  of  the  Act 
affecting  the  motor  carrier  industry  also 
includes  language  of  this  kind  that 
provides  that  FI^A  regulations  shall 
establish  a  program  which  requires 
motor  carriers  to  conduct  pre- 
employment,  reasonable  suspicion, 
random,  and  post-accident  testing  of  the 
operators  of  commercial  motor  vehicles 
for  use,  in  violation  of  law  of  Federal 
regulation,  of  alcohol  or  a  controlled  . 
substance.  (Sec.  5(a)(1)  of  the  Act, 
creating  sec.  12020(a)  of  the  Commercial 
Motor  Vehicle  Safety  Act  of  1986 


(emphasis  added).)  In  issuing 
regulations  imder  this  section,  the 
Seoetary  shall  only  establish 
requirements  that  are  consistent  with 
the  international  obligations  of  the 
United  States,  and  the  Secretary  shall 
take  into  consideration  any  applicable 
laws  and  regulations  of  foreign 
countries.  (Sec.  S(a)(l)  of  the  Act, 
creating  sec.  12020(e)(3)  of  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986.)  There  are  no  similar  provisions 
applicable  to  the  transit  industry,  since 
the  Federal  Transit  Administration  drug 
and  alcohol  testing  provisions  do  not 
cover  foreign  employers. 

Under  these  similar  provisions,  FAA, 
FRA  and  FHWA  have  the  authority  and 
obligation  to  require  drug  and  alcohol 
tests  for  safety  sensitive  employees  of 
foreign  employers.  The  FAA  provisions 
specifically  extend  coverage  to  “foreign 
air  carriers,’’  and  the  FHWA  and  FRA 
provisions  cover  “motor  carriers”  and 
“railroads,”  respectively,  which 
definitions  include  employers  based  in 
this  country  or  in  a  foreign  country. 
Moreover,  the  legal  authority  extends  to 
all  kinds  of  testing  required  by  the  Act: 
reasonable  suspicion,  post-accident, 
pre-employment,  and  random  (subject 
to  U.S.  international  obligations). 

It  is  the  Department’s  and  the 
FHWA’s  policy  to  carry  out  the  Act’s 
requirements  using  a  territorial 
jurisdiction  approach.  That  is.  the 
Department  interprets  its  statutory 
authority  and  obligation  for  drug  and 
alcohol  testing  to  apply  to  foreign 
employers  who  conduct  operations  in 
the  United  States,  with  respect  to  those 
operations.  This  does  not  mean  that  all 
operations  of  such  a  transportation 
employer  would  he  subject  to  the  rules. 
For  example,  a  foreign  employer’s 
operations  within  its  own  country 
would  not  be  subject  to  these  rules. 
Following  the  same  policy,  only  those 
employees  of  a  foreign  transportation 
employer  who  perform  safety-sensitive 
functions  in  operations  within  the  U.S. 
would  be  subject  to  testing. 

For  each  of  the  three  industries 
involved,  the  Act  requires  the 
Department  and  the  FHWA  to  act 
consistent  with  the  international 
obligations  of  the  U.S.,  and  to  take 
foreign  countries’  laws  and  regulations 
into  account.  (This  could  be  relevant, 
for  example,  to  the  conduct  of  testing  in 
some  foreign  coimtries.)  The 
Department  and  the  FHWA  are  sensitive 
to  the  concerns  of  foreign  countries.  We 
are  also  very  much  aware  of  a  number 
of  practical  considerations  that  may 
arise  as  we  implement  the  Act  with 
respect  to  foreim  employers.  For  these 
reasons,  as  well  as  to  foster  consistency 
in  the  implementation  of  very  similar 


statutory  provisions,  the  FRA,  FHWA, 
and  FAA  are  issuing  advance  notices  of 
proposed  rulemaking  (ANPRMs)  rather 
than  notices  of  proposed  rulemaking 
(NPRMs).  We  are  seeking  the  public’s 
views  on  a  variety  of  issues  and 
questions  that  may  arise  with  respect  to 
drug  and  alcohol  testing  by  foreign 
employers. 

m.  General  Problems  and  Issues 

The  following  problems,  questions, 
and  issues  appear  to  arise  in  the 
aviation,  raili^d,  and  motor  carrier 
contexts.  In  responding  to  these 
questions  and  requests  for  comment,  we 
ask  that  commenters  distinguish 
responses  relating  to  alcohol  testing 
from  those  relating  to  drug  testing, 
where  the  same  response  is  not 
appropriate  for  both. 

1.  International  Treaties  and  Foreign 
Laws 

We  seek  information  on  any  bilateral 
or  multilateral  treaty  obligations  of  the 
U.S.,  or  principles  of  international  law, 
that  may  affect  our  implementation  of 
the  Act.  If  there  are  any  international 
agreements  under  development  that 
would  affect  drug  and  alcohol  testing  of 
foreign  employers,  we  also  seek 
information  on  them.  In  commenting  on 
international  obligations  of  the  U.S.,  we 
request  that  commenters  focus  on  any 
provisions  that  affect  the  ability  of  the 
United  States  to  test  employees 
conducting  operations  in  the  U.S.,  with 
the  testing  to  take  place  in  the  United 
States. 

In  addition  to  international 
obligations,  we  seek  comment  on  any 
laws  or  regulations  of  foreign  countries 
that  we  should  take  into  account  in 
implementing  the  Act.  We  would  like  to 
obtain  information  on  any  laws  or  rules 
of  specific  foreign  countries  whose 
employers  conduct  U.S.  operations  that 
we  should  consider. 

2.  Pre-employment  and  Follow-Up 
Testing 

Often,  employees  of  foreign 
transportation  employers  are  recruited 
and  hired  in  the  foreign  country 
involved.  For  example,  a  Cana^an 
employer  may  hire  Canadian  nationals 
in  Canada,  some  of  whom  vdll 
subsequently  conduct  operations  in  the 
United  States.  The  employer  may  not 
know,  at  the  time  of  hire,  which  of  its 
employees  will  operate  in  the  U.S.  In 
such  a  situation,  should  the  employer  be 
required  to  conduct  pre-employment 
testing?  If  so,  how,  when  and  where 
would  the  foreign  employer  conduct 
pre-employment  testing  of  the 
employees  who  were  to  operate  in  the 
U.S.? 
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Should  all  pre-emplo)rment  testing  be 
conducted  in  the  U.S.,  or  should  the 
rules  permit  the  employer  to  conduct 
tests  in  its  own  country?  Where  the 
employer  could  not,  b^use  of  legal 
restraints  on  testing  in  its  own  country, 
conduct  testing  there,  could  the  testing 
be  arranged  in  the  United  States?  For 
example,  should  the  employer  send  the 
employee  to  a  point  in  the  United  States 
for  a  test  before  the  employee  actually 
conducts  an  operation  in  this  country? 
Should  pre-employment  testing  be 
required  at  all  in  such  a  situation? 

If  an  employee  tests  positive  on  any 
type  of  alcohol  or  drug  test,  the 
E>epartment’8  existing  and  proposed 
rules  require  a  retum-to-duty  test  and 
follow-up  tests,  over  a  period  of  time. 

For  an  employee  whose  domicile, 
station,  terminal,  or  reporting  point,  as 
applicable,  is  in  a  foreign  coimtry,  and 
who  comes  into  the  U.S.  occasionally, 
questions  similar  to  those  mentioned 
above  for  pre-employment  testing  may 
arise.  If  the  employer  does  not  conduct 
the  tests  in  its  own  country,  how  does 
the  employer  arrange  for  the  required 
tests  to  take  place  in  the  U.S.? 

3.  Random  Testing 

Should  all  of  a  foreign  employer’s 
covered  employees  who  operate  in  the 
U.S.  at  any  time  have  to  be  part  of  the 
random  testing  pool?  How  would 
foreign  employers  arrange  for  the 
unannounced,  random  testing  of  their 
employees  in  U.S.  territory?  In  their 
own  countries?  Also,  to  meet  random 
testing  rate  requirements,  employers 
have  to  conduct  a  certain  number  of 
tests  per  year  (e.g.,  imder  a  50  percent 
random  testing  rate,  a  number  of  tests 
each  year  equivalent  to  half  the  number 
of  the  employees  in  the  random  pool). 
Would  it  be  practical  for  employers  to 
meet  this  requirement,  while 
maintaining  randomness,  if  tests  are 
conducted  only  in  the-U.S.?  Are  there 
circumstances  in  which  foreign 
employers  should  not  be  subject  to  a 
random  testing  requirement? 

4.  Requirement  for  All  Types  of  Tests 

Should  the  Department  refrain  from 
requiring  foreign  employers  to  conduct 
certain  fcnds  of  tests?  The  Department 
anticipates  little  problem  with  requiring 
a  post-accident  or  reasonable  siispicion 
test  in  the  U.S.,  following  an  accident  or 
basis  for  reasonable  suspicion  that 
occurred  in  this  coimtry.  However,  as 
discussed  above,  there  may  be  greater 
problems  with  other  forms  of  testing.  Is 
it  desirable  to  exclude  foreign 
employers  from  some  or  all  types  of 
alcohol  or  drug  testing?  Why  or  why 
rot?  Should  the  legal  authority  of  the 
employer  to  conduct  a  certain  kind  of 


testing  in  its  own  country  be  considered 
in  deciding  whether  to  exclude 
employers  in  a  certain  country  from  a 
requirement?  If  some  exclusions  are 
desirable,  how  can  this  objective  be 
reconciled  with  the  testing  requirements 
of  the  Act? 

5.  Other  Compliance  Activities 

DOT  drug  and  alcohol  rules  have  a 
variety  of  c^er  program  requirements  in 
addition  to  testing.  These  requirements 
pertain  to  employee  assistance  and 
training  programs,  substance  abuse 
professionals,  record  retention  and 
reporting,  and  many  other  subjects. 

Some  of  these  activities  or  functions 
might  well  take  place  most  conveniently 
in  &e  foreign  employer’s  country. 

Should  some  or  all  of  the  foreign 
employer’s  program  activities  ^ 
requir^  or  permitted  to  take  place 
outside  the  U.S.?  How  would  the 
Department  monitor  or  enforce 
compliance  with  drug  or  alcohol 
program  activities  that  take  place 
outside  the  U.S.?  How  and  where  would 
Departmental  personnel  obtain  access  to 
information  about  the  employers' 
implementation  of  program  and  testing 
requirements? 

6.  Testing  Procedures 

49  CFR  part  40  governs  testing  under 
the  DOT  dnig  and  alcohol  testing  rules 
of  the  three  operating  administrations 
involved  (except  for  FRA  post-accident 
testing).  Part  40  compliance  could  raise 
a  number  of  problems  if  any  testing  or 
collection  is  performed  abroad.  Some  of 
these  issues  may  apply  even  with 
respect  to  testing  by  foreign  employers 
that  occurs  in  the  U.S.  Some  examples 
follow. 

Drug  testing  under  part  40  includes 
testing  specimens  at  National  Institute 
on  Drug  Abuse  (NIDA)-certified 
laboratories,  all  of  which  are  in  the  U.S. 
If  specimen  collection  for  drug  testing  is 
done  outside  the  U.S.,  specimens  would 
probably  be  sent  to  these  laboratories  for 
analysis.  What  practical  problems  does 
this  create  (e.g.,  timeliness  of 
transmission  of  specimens  and 
associated  paperwork),  and  how  could 
they  be  solved?  If  drug  specimen 
collection  or  alcohol  testing  is  permitted 
to  be  conducted  outside  the  U.S.,  what 
language  or  training  problems  would 
need  to  be  overcome,  and  what  is  the 
best  way  of  dealing  with  these  problems 
(e.g.,  translations  of  DOT  requirements 
or  forms)?  In  drug  testing,  there  is  a 
requirement  for  medical  review  officers 
(MROs)  to  verify  positive  tests  and 
perform  other  functions.  Should  MROs 
(who,  under  current  rules,  must  be 
physicians  licensed  in  the  U.S.)  have  to 
perform  these  functions,  or  should 


physicians  licensed  in  the  foreign 
countries  involved  be  able  to  participate 
as  well?  The  same  question  can  be  asked 
for  substance  abuse  professionals  who 
would  evaluate  people  who  test  positive 
for  alcohol  and  drugs.  If  personnel 
licensed  in  the  U.S.  were  required  for 
this  function,  would  this  create  difficult 
logistical  problems  for  the  program? 
Would  there  be  problems  in  obtaining  or 
using  evidential  breath  testing  devices 
(EBTs)  on  the  National  Highway  Traffic 
Safety  Administration’s  Conforming 
Products  List  (which  part  40  requires  for 
alcohol  testing  in  other  countries,  if 
testing  is  permitted  to  be  conducted 
outside  the  U.S.? 

Should  there  be  a  method  of  accepting 
a  foreign  country’s  testing  procedures  in 
lieu  of  some  or  all  of  part  40  procedures, 
if  testing  is  permitted  to  be  conducted 
in  foreign  countries?  The  Department 
seeks  comment  on  any  other  part  40- 
related  problems  that  may  occur  in  the 
context  of  testing  of  foreign  operators. 

7.  Consequences  of  Positive  Tests 

The  consequence  of  a  “positive”  test 
is  removal  from  a  safety-sensitive 
position,  until  the  employee  follows  the 
rule’s  procedures  for  reinstatement  in 
the  safety  sensitive  position.  However, 
the  application  of  the  DOT  drug  and 
alcohol  testing  rules  to  foreign 
employers  is  intended  only  to  affect 
U.S.  operations.  Consequently,  the 
Department  would  not  assert 
jurisdiction  to  require  that  an  employee 
of  a  foreign  employer  who  tested 
positive  not  perform  safety-sensitive 
functions  in  operations  outside  the 
United  States.  However,  such  an 
employee  would  be  prohibited  from 
conducting  any  safety-sensitive 
functions  in  the  U.S.,  until  the 
employee  follows  the  rule's  procedures 
for  reinstatement  in  the  safety  sensitive 
position.  How  would  foreign  employers 
make  sure  that  an  employee  who  tested 
positive  did  not  engage  in  operations  in 
the  U.S.,  until  reinstatement 
requirements  had  been  met?  How  would 
the  Department  monitor  compliance 
with  this  requirement? 

8.  Costs 

What  is  the  number  of  employees  who 
would  be  affected  by  a  requirement  to 
test  persons  performing  s^ety-sensitive 
functions  in  the  U.S.  for  foreign 
employers?  Do  commenters  anticipate 
that  foreign  operators’  positive  test  rates 
(which  can  afreet  costs  significantly)  be 
higher,  lower,  or  about  the  same  as  the 
positive  test  rates  of  U.S.  employers  for 
the  employees  who  would  be  subject  to 
these  rules?  Are  there  costs  unique  to 
drug.and  alcohol  program  activities  that 
may  occur  outside  the  U.S.  that  the 
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Depeitment  should  consideK  in 
estimating  the  costs  oi  the  rule?  Axe 
there  any  positive  or  negative  tiade  or 
competitive  efiacts  of  tetking  (or  not 
testing)  employees  of  ftnrtgn  «i^>lo]rBrs, 
for  ehher  U.S.  or  foreign  compaides? 

IV.  Rulemaking  Analyses  and  Notices 

The  FHWA  requests  oxnmMits  cm 
whether  to  reqviiro  foreign-based 
Mnployees  of  foreign-dc^ciled  motor 
carriers  to  be  tested  for  the  use  of 
amtroUed  mbstances  and  alcohoL  The 
FHWA  believes  there  is  good  cause  to 
promulgate  an  amendment  with 
advance  notice  and  opportunity  to 
comment  The  FHWA  has  j^pared  a 
regulatory  evaluation  for  FHWA  Dodcet 
Nos.  MC-92-19  and  MC-92-23  in 
which  the  FHWA  figured  the  cost  of 
testing  foreim  operators  of  conunmcial 
motor  vehides.  Those  evaluations, 
although  not  specifically  brdcen  apart 
for  foreign  bas^  drivers,  does  include 
this  group  of  drivers  and  should  be 
refen^  to  for  costs  assodated  with  this 
rulemaking.  The  FHWA  does  not  have 
any  knowledge  about  how  many  foreign 
based  drivers  would  be  subject  to  this 
rulemaking. 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291.  Howevw, 
the  FHWA  considors  this  document  to 
be  significant  because  of  public  interest 
in  the  drug  and  alcohol  terting  programs 
and  the  international  impact  of  this 
document. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.Q  601-612),  the 
FHWA  hM  evaluMed  the  efiects  of  this 
rule  on  small  entities,  however  the 
FHWA  does  not  believe  dut  we  can 
make  a  full  assessmrait  of  whether  this 
rulemaking  will  have  an  adverse 
economic  impact  on  small  entities  at 
this  time.  The  FHWA  does  not  know 
how  many  small  entities  would  be 
subject  to  this  action.  It  should  be  noted, 
however,  the  Omnibus  Act  mandates 
alcohol  and  controlled  substances 
testing  irrespective  of  the  size  of  the 
entities. 

For  these  reasons,  the  FHWA  cannot 
certify  that  this  action  will  or  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessmmt) 

This  actimi  has  not  be«i  analyzed  in 
accordance  with  the  prindplet  and 
cnt«ria  contained  in  Exect^ve  Oder 


12612.  The  FHWA  requests  comments 
on  whether  this  rule  have  suffidmt 
federalism  implications  to  wanant  the 
preparation  of  a  Federalism  Assessment. 


Catalog  of  Fednel  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Or^  12372 
reguding  intergovernmental 
consultation  of  Federal  programs  and 
activities  apply  to  this  program. 


The  FHWA  has  not  determined  the 
impact  this  rulemaking  would  have  on 
the  collection  of  information  - 
requiremrats  fcx  purposes  of  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C  3501-3520. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  Naticmal 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
efiect  on  the  quality  of  the  environment. 


A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
acticHi  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatcxy 
InfOTmation  Service  Center  polishes 
the  Unified  Agenda  in  April  and 
October  of  ea^  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  392 

Controlled  substances  testing.  Alcohol 
testing.  Highway  safety.  Highways  and 
roads.  Motor  carriers.  Motor  vehicle 
safety. 

Authority:  23  U.S.C  315;  23  CFR  1.48. 

Issued  on:  DecembOT  2, 1962. 

Thomas  D.  Larson, 


Secretary. 

[PR  Doc.  92-29679  Filed  12-10-92;  10:00 
am] 


49  CFR  Part  391 
[FHWA  Doekat  No.  MC-99-21 
RIN  212S-AC91 

Quallficatlona  of  Drivara;  ConIroUad 
Subatancaa  Tasting;  Racordkasping 
and  Reporting  Raquiramanta 

AOBtCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  proposed  rulemaldng. 

SUMMARY:  The  FHWA  is  proposing  to 
amend  its  controlled  sub^ances  testing 
requirements.  This  proposal  revises  the 
recordkeeping  and  reporting 
roquirmnents  to  be  consistent  with  an 
NPRM  also  being  published  in  today’s 
Federal  Register  by  the  Department  of 
Transportafion,  Office  of  the  Secretary, 
regarding  the  collection  and  reporting  of 
drug  testing  data  and  would  implement 
the  propoe^  DOT  system.  Tog^er,  the 
two  NFRM’s  would  require  motor 
carriers  subject  to  the  drug  testing 
requirements  to  maintain  specific 
information  and  report  annually  to  the 
FHWA,  if  requested  to  do  so,  cntain 
infcnmation  about  their  drug  testing 
programs.  A  representative  sample  of 
motor  carriers  wo\ild  be  randomly 
selected  to  submit  the  data.  The  random 
selection  would  generate  sufficient  data 
to  produce  statistically  valid  results. 

The  FHWA  would  use  the  data  to 
analyze  its  current  approadi  to  deter 
and  detect  illegal  drug  use  within  the 
motor  carrier  industry  and,  as 
appropriate,  plan  a  more  efficient  and 
efiective  means  to  attain  program  goals. 
DATES:  Written,  signed  comments  on 
these  proposals  must  be  received  on  or 
before  April  14, 1993. 

ADDRESSES:  Submit  written,  signed  < 
comments  to  FHWA  Docket  No.  MC- 
93-2,  room  4232,  HCC-10,  Office  of  the 
Chief  Counsel,  Federal  Hi^way 
Administration,  400  Seventh  Street, 

SW..  Washington,  DC  20590.  All 
comments  reeved  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t,  Monday 
through  Friday,  except  legal  Federal 
holidays.  Those  desi^g  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  FoT 
information  regarding  program  issues: 
bh.  David  Miller,  Office  of  Motor 
Carrier  Standards.  (202)  366-2981, 
Federal  Hi^way  Administration, 
Department  of 'Dansportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  For  information  regarding  legal 
issues:  Mr.  David  Sett,  Office  of  Chief 
Counsel,  (202)  366-0834,  Federal 
Highway  Administration,  Department  of 


WLUNQ  coca  4e«0-2>4l 


Executive  Order  12372 
(Inteigovenunental  Review) 


Paperwork  Reductkm  Act 


Regulation  Identification  Number 


Administrator, 

Andrew  H.  Card, 
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Transportation,  400  Seventh  Street. 

SW..  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t,  Monday  through  Friday,  except 
legal  Federd  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  FHWA  published  in  the  Federal 
Register  a  final  rule  on  November  21, 
1988,  setting  forth  regulations  to  require 
motor  carriers  who  operate  commercial 
motor  vehicles  in  interstate  commerce 
to  have  an  anti-drug  program,  including 
testing  of  commercial  motor  vehicle 
drivers  for  the  use  of  controlled 
substances  (53  FR  47134).  Testing  under 
this  rule  must  be  conducted  prior  to 
employment/use,  periodically,  upon 
reasonable  cause,  after  certain 
reportable  accidents,  and  randomly. 
Generally,  interstate  drivers  of 
commercial  motor  vehicles  with  gross 
vehicle  weight  ratings  (GVWR)  of  more 
than  26,000  pounds,  vehicles 
transporting  hazardous  materials  which 
are  required  to  be  placarded,  or  vehicles 
designed  to  transport  more  than  15 
passengers,  including  the  driver,  are 
subject  to  this  rule. 

On  the  same  date,  November  21, 1988, 
the  U.S.  Department  of  Transportation, 
Office  of  the  Secretary  (Department), 
published  an  interim  final  rule, 
“Procediues  for  Transportation 
Workplace  Drug  Testing  Programs”  (53 
FR  47002).  On  December  1, 1989,  the 
Department  published  a  final  rule 
amending  certain  portions  of  the 
November  21, 1988,  interim  final  rule. 
(54  FR  49854). 

On  November  6, 1989,  the  FHWA 
published  a  final  rule  clarifying  the 
types  of  testing  that  must  be 
implemented  by  December  21, 1989  (54 
FR  46616).  This  Federal  Register 
publication  also  deferred 
implementation  of  the  random  and 
mandatory  post-accident  testing 
requirements  pending  resolution  of  a 
lawsuit  in  which  a  preliminary 
injunction  was  imposed  on  such  tests. 

On  February  1, 1990,  the  FHWA 
published  an  interim  final  rule  (55  FR 
3546)  amending  the  requirements  for 
pre-employment/pre-use  and  post 
accident  testing.  This  interim  final  rule 
also  included  interpretations  and 
clarifications  of  the  November  21, 1988, 
final  rule. 

On  April  26, 1991,  the  Ninth  Circuit 
Court  of  Appeals  upheld  the  FHWA 
drug  testing  regulations  in  their  entirety 
International  Brotherhood  of  Teamsters, 
Chauffeurs,  et  al.  v.  Department  of 
Transportation,  932  F.2d  1292  (9th  Cir. 
1991).  The  FHWA  published  a  final  rule 
on  August  16, 1991,  providing  an 


implementation  schedule  for  random 
and  mandatory  post-accident  testing. 

(56  FR  40806). 

Proposed  Recordkeqiuig  and  Reporting 
Requirements 

Section  391.87,  Notification  of  test 
results  and  recor^eeping,  requires 
motor  carries  to  maintain: 

(1)  All  records  related  to  the 
administration  and  results  of  the  drug 
testing  program; 

(2)  Certam  information  in  the  driver’s 
qualification  file;  and 

(3)  Certain  summary  information  on  a 
calendar  year  basis. 

In  addition,  §  391.87  prescribes 
procedxires  for  the  communication  of 
drug  test  results  among  the  medical 
review  officer  (MRO),  the  driver,  the 
motor  carrier  and  others  once  the  results 
have  been  received  by  the  MRO  from 
the  testing  laboratory. 

In  the  course  of  administering  the 
anti-drug  rule,  the  FHWA  has  received 
numerous  inquiries  regarding  the 
clarification  of  these  procedures. 
Interested  individuals  have  generally 
expressed  their  concern  about  the 
paperwork  burden  associated  with  the 
controlled  substances  testing 
regulations.  The  following  discussion 
should  clarify  most  of  the  concerns  that 
have  been  voiced. 

The  FHWA  controlled  substances 
testing  requirements,  and  by  reference 
the  Department’s  rule,  established 
minimum  paperwork  requirements.  The 
documentation  is  needed  to  minimize 
the  improper  identification  of  urine 
specimens,  ensure  that  the  correct 
information  is  transmitted  to  the  proper 
individuals  and  ensure  compliance  with 
the  requirements.  The  custody  and 
control  form  (see  49  CFR  part  40, 
appendix  A)  provides  for  positive 
tracking  of  the  identification  of  the 
urine  specimen  from  the  point  of 
collection,  through  the  laboratory 
performing  the  analysis,  to  the  MRO. 

The  collection  site  personnel  are 
required  to  send  a  copy  of  the  form  to 
the  motor  carrier.  The  MRO  receives 
two  copies  (one  from  the  collection  site 
personnel  and  one  from  the  laboratory 
with  the  test  results).  In  those  cases 
where  the  result  is  positive,  the  MRO 
verifies  or  reverses  laboratory  results 
through  contact  with  the  donor  and  then 
transits  his/her  findings  to  the  motor 
carrier.  The  motor  carrier  is  required  to 
maintain  the  information  it  receives 
from  the  MRO  in  the  driver’s 
qualification  file  and  maintain  an 
annual  siunmary  of  that  and  other 
information.  The  Department’s 
proposed  §  40.41,  Reporting  and  review 
of  results,  would  establish  a  standard 
DOT-wide  Management  Information 


System  (MIS)  and  require  that  such 
standardized  annual  reports  be 
submitted  as  specified  by  the 
appropriate  Operating  Administration 
(OA).  With  regard  to  controlled 
substances  testing  within  the  motor 
carrier  industry,  the  FHWA  is  the 
appropriate  OA.  The  following  proposal 
is  in  concert  with  the  Department’s 
NPRM. 

The  FHWA  proposes  to  revise  49  CFR 
391.87(h)  to  require  motor  carriers  to 
maintain  the  following  information  on 
an  aimual  (calendar  year)  basis  for  drug 
testing: 

1.  Number  of  drivers  by  employee 
category.  This  data  is  necessary  to  assess 
the  scope  of  the  rule’s  application  and 
provide  a  basis  for  determining  if 
random  testing  meets  the  reqiiired  50 
percent  level. 

2.  Number  of  drivers  subject  to  testing 
under  the  anti-drug  rules  of  more  them 
one  DOT  Agency,  identified  by  each 
agency.  This  data  is  necessary  to  review 
multi-modal  implementation  so  that 
policy  can  be  designed  accordingly. 

3.  Number  of  specimens  collected  by 
type  of  test  (e.g.,  pre-employment, 
perio'dic,  random,  etc.)  and  employee 
category.  This  data  is  needed  to  check 
compliance  with  the  rules  by  category 
and  to  review  collection,  testing  and  the 
review  process. 

'  4.  Number  of  positives  verified  by  a 
Medical  Review  Officer  (MRO)  by  type 
of  test,  type  of  drug  and  employee 
category.  This  data,  along  with  the 
number  of  tests  performed,  permits  the 
calculation  of  positive  rates  necessary  to 
determine  the  extent  and  type  of  drug 
use.  Further,  analysis  of  this  data  over 
time  will  provide  a  measure  of  the 
efiectiveness  of  the  drug  testing  rules  in 
deterring  drug  use. 

5.  Number  of  negatives  verified  by  a 
MRO  by  type  of  test,  and  employee 
category,  lliis  data  is  needed  to  check 
compliance  with  the  rules  and  to  review 
the  application  of  the  components  of  the 
program. 

6.  Number  of  persons  denied  a 
position  as  a  driver  following  a  verified 
positive  controlled  substances  test.  ’This 
data  provides  an  assessment  of  whether 
the  testing  program  is  being 
implemented  as  required,  provides  a 
measure  of  the  impact  of  the  drug 
testing  rules  on  the  motor  carrier 
industry,  and  yields  information  on  the 
prevalence  of  drug  use  in  the  applicant 
pool. 

7.  Number  of  drivers  verified  positive 
by  a  MRO,  who  were  returned  to  duty 
in  driving  positions  during  the  reporting 
period,  lliis  data  provides  information 
on  employer  policy  implementation 
regarding  reentry  requirements  and 
rehabilitation  of  identified  drug  users. 
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8.  Number  of  drivers  «dth  tests 
verifie^ositive  by  a  MRO  for  multiple 
drugs.  This  data  provides  Information 
on  the  extent  of  multiple  drug  use 
within  the  motctf^  carrier  industry. 

9.  Numbw  of  drivers  who  refiuBed  to 
submit  to  a  controlled  substances  test 
required  undw  this  pert,  and  the  acrion 
taken  in  re^tonse  to  the  refosalCs).  This 
data  provides  information  on  wnployer 
policy  implmnentaticm  regarding 
refuses  and  subsequent  employer 
actions. 

10.  Number  of  drivers  and  supervisors 
who  have  received  required  training 
during  the  reporting  period.  This  data 
provi^  information  on  training 
provided  during  the  current  reporting 
period  and  a  cumulative  count  of 
drivers  and  supervisory  persormel  on 
the  payroll  as  of  each  Dweinber  31  who 
receive  the  required  drug  training. 

Section  391.87  currently  requires 
motor  carriers  to  maintain  mu^  of  the 
same  information  contained  in  this 
proposal.  In  complying  with  the 
proposed  rule,  motor  carriers  or  their 
MROs  would  not  be  required  to  perform 
any  computations  more  complex  than 
simple  arithmetic.  The  information  the 
FHWA  is  proposing  motor  carriers  to 
develop,  retain,  and  possibly  submit  is 
available  to  motor  carriers  ^m  their 
respective  laboratories,  MROs  and  their 
own  personnel  files. 

The  FHWA  proposes,  in  another 
NPRM  published  in  today’s  Federal 
Register,  to  include  alcohol  testing  to 
the  MIS  requirements.  The  FHWA  is 
proposing  the  alcohol  testing  form  in 
this  document  as  well.  Motor  carriers 
would  be  required  to  maintain  the 
following  information  on  an  anniial 
(calendar  year)  basis  for  alcohol  testing: 

1.  Number  of  covered  employees  by 
employee  category.  This  data  is 
necessary  to  assess  the  scope  of  the 
rule’s  application  and  provide  a  basis 
for  determining  if  random  testing  meets 
the  required  (10  to  50  percent)  level. 

2.  Number  of  covered  employees 
subject  to  testing  imder  the  alcohol 
misuse  rule  of  another  DOT  agency, 
identified  by  each  agency.  This  data  is 
necessary  to  review  multi-modal 
implementation  so  that  policy  can  be 
desimed  accordingly. 

3.  (i)  Number  of  initial  tests  by  type 
of  test  and  employee  category,  (ii) 
Number  of  confirmatory  tests,  by  type  of 
test  and  employee  category.  This  data  is 
needed  to  check  the  compliance  with 
the  rules  by  category  and  to  review 
collection  and  testing  process. 

4.  Number  of  connmatory  alcohol 
tests  indicating  an  alcohol  concentration 
of  .04  or  greater,  by  type  of  test  and 
employee  category.  This  data  is  needed 
to  ^eck  the  compliance  with  the  rules 


by  category  and  to  review  collection  and 
testing  process. 

5.  Number  of  cimfiimatory  alcohol 
tests  indicating  an  alcxihol  cxmcentration 
of  .02  or  greater  but  less  than  .04.  ’This 
data  is  n^ed  to  check  the  compliance 
with  the  rules  by  cate^ny  md  to  review 
collection  and  testing  process. 

6.  Number  of  perscms  denied  a 
position  as  a  covered  employee 
following  a  preemployment/pre-dnty 
alcohol  test  indicating  an  alcohol 
concentration  of  .04  or  greater.  This  data 
provides  an  assessment  of  rriiether  the 
testing  program  is  being  implemented  as 
require^  provides  a  measure  of  the 
impact  of  the  drug  testii^  rules  on  the 
industries,  and  yields  information  on 
the  prevalence  of  drug  use  in  the 
applicant  pool. 

7.  Numto  of  covered  employees  with 
a  confirmatory  alcohol  test  indicating  an 
alcohol  concentration  of  .04  or  greater 
who  were  returned  to  duty  in  covered 
positions  (having  compli^  with  the 
recommendations  of  a  substance  abuse 
professional  as  described  in  DOT  agency 
regulations).  This  data  provides 
information  on  policy  implementation 
regarding  reentry  requirements  and 
rehabilitation  of  identified  alcohol 
misusers. 

8.  Number  of  covered  employees  who 
were  administered  alcohol  and  drug 
tests  at  the  same  time,  with  both  a 
positive  and  drug  test  result  and  an 
alcohol  test  result  indicating  an  alcohol 
concentration  of  .04  or  greater.  This  data 
provides  information  on  the  extent  of 
multiple  drug  and  alcohol  use  in  the 
regulated  industries. 

9.  Number  of  covered  employees  who 
were  found  to  have  violated  other 
provisions  of  DOT  agency  regulations, 
and  the  action  taken  in  response  to  the 
violation.  This  data  provides 
information  on  whether  drivers  that  are 
also  pilots,  pipeline  inspectors, 
maintenance  of  way  inspectors,  etc. 
have  had  prior  violations  of  similar 
regulations  and  the  outcome  of  each 
violation. 

10.  Number  of  covered  employees 
who  refused  to  submit  to  an  alcohol  test 
reqiiired  under  this  part,  and  the  actions 
taken  in  response  to  the  refusal.  This 
data  provides  information  on  employer 
policy  implementation  regarding 
refusals  and  subsequent  employer 
actions. 

11.  Number  of  supervisors  who  have 
received  training  during  the  reporting 
period  in  determining  foe  existence  of 
reasonable  suspicion  of  alcohol  misuse. 
This  data  provides  information  on 
training  provided  during  foe  current 
reporting  period  and  a  cumulative  cmmt 
of  covered  employees  and  supervisory 
personnel  on  payroll  as  of  December  31 


who  have  ref»ived  foe  required  alcohol 
training. 

The  Departmoot  is  proposing  a 
standard  format  for  use  by  motor 
carriers  and  ofom  regulated  ratities  for 
submission  of  foe  data.  The  FHWA 
beeves  that  such  forms  will  facilitate 
recordkeeping  and  data  submisrion. 
Qjpies  of  foe  forms  are  induded  as  an 
appendix  to  this  NPRM  and  would  be 
included  as  appendix  H  to  49  CFR 
chapter  m,  aulxfoapter  B.  Induded  with 
foe  forms  in  foe  appendix  are 
descriptions  of  eaw  data  element  and 
instructions  for  submitting  the  required 
information.  Commenters  should  review 
foe  appendix  for  a  complde  description 
of  ea^  data  element. 

The  FHWA  antidpates  that  motor 
carriers  will  be  using  third  parties  such  ^ 
as  consortia,  driver  leasing  companies, 
other  motor  carries,  unions,  to  perform 
much  of  foe  drug  testing  requir^  under 
this  rule.  Also,  a  significant  number  of 
drivers  will  be  used  by  motor  carriers 
availing  themselves  of  foe  exception  to 
foe  pre-employment/use  drug  test 
provided  in  foe  current  rule.  Regardless, 
it  should  be  noted  that  foe  motor  carrier 
is  still  responsible  for  ensuring  that  a 
driver  has  been  tested  and  the  results  of 
foe  test  are  induded  in  foe  driver’s 
qualification  file  as  required  by  49  CFR 
part  391,  subpart  H.  Suppose  a  driver 
was  a  member  of  a  consortium  while 
working  for  two  interstate  motor  carriers 
and  bofo  motor  carriers  were  satisfied 
that  foe  consortium  was  performing  its 
work  in  accordance  with  the 
requirements  of  foe  controlled 
substances  testing  regulations  (49  CFR 
part  391,  subpart  H  and  49  CFR  part  40). 
Bofo  motor  carriers  would  still  be 
responsible  for  ensuring  that  required 
tests  were  performed  and  foe  re^ts 
were  retained  by  each  motor  carrier.  The 
fact  that  a  motor  carrier  does  not 
perform  foe  actual  testing  would  not 
relieve  the  motor  carrior  of  foe 
responsibility  to  retain  foe  information 
as  spedfied  in  foe  rule. 

Motor  carriers  who  have  chosen  to 
use  third  parties  to  perform  foe  drug 
testing  requirements  would  also  be 
responsible  for  submission  of  foe 
information  when  requested. 
Information  submitted  by  a  third  party 
on  behalf  of  a  motor  carrier  would  have 
to  clearly  identify  that  foe  data  being 
submitted  is  attributable  to  foe  specific 
motor  carrier. 

For  those  employers  with  some 
employees  subject  to  foe  controlled 
substances  and  alcohol  testing 
requirements  of  one  DOT  OA,  and  some 
employees  subject  to  foe  requirements 
of  anofoer  OA,  a  separate  report  must  be 
retained  for  each  OA.  Each  report  must 
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include  information  pertinent  only  to 
that  OA’s  requirements. 

In  those  cases  where  an  employee 
would  be  subject  to  the  controlled 
substances  and  alcohol  testing 
requirements  of  two  or  more  DOT  OA’s, 
the  results  of  each  test  performed  would 
be  attributed,  for  MIS  purposes,  to  only 
one  of  the  OAs’  drug  or  alcohol  testing 
rules,  as  determined  by  the  motor 
carrier.  For  example,  an  employee 
drives  a  commercial  motor  vehicle  for 
an  employer  which  services  pipelines, 
and  is  subject  to  requirements  of  both 
the  FHWA  and  the  Research  and  Special 
Programs  Administration  (RSPA).  The 
employer  must  choose  imder  which 
OA’s  reporting  rules  the  employee  will 
be  covered.  All  employees  with  the 
S6une  functions  must  be  covered  under 
the  same  OA’s  rules.  If  the  employer 
chooses  to  cover  the  employee  in  the 
report  required  by  RSPA,  it  should  not 
include  the  employee  in  an  FHWA 
report.  The  employer  must  note, 
however,  in  the  RSPA  report,  the  dual 
coverage  with  FHWA. 

It  is  important  to  remember  that  the 
foregoing  reporting  requirements  apply 
to  KflS  only.  ’The  results  of  all  CMV 
drivers  would  still  have  to  be  retained 
in  the  driver’s  qualification  file  for 
purposes  of  complying  with  the  FHWA 
drug  testing  rule,  even  where  the 
information  is  reported  to  RSPA  and  not 
to  FHWA. 

However,  for  post-accident  tests,  the 
results  would  have  to  be  submitted  to 
the  OA  whose  rules  govern  the  required 
test  regardless  to  which  OA  the 
employer  decided  to  submit  the  MIS 
data  for  that  employee.  In  the  above 
example,  if  a  pipeline  company  driver 
has  a  commercial  motor  vehicle 
accident  which  triggers  a  post-accident 
test  solely  imder  the  FHWA’s  rules,  in 
other  words  while  driving  the 
commercial  motor  vehicle,  the  result  of 
this  post-accident  test  must  be  reported, 
under  the  MIS,  to  the  FHWA  regardless 
of  whether  the  employer  chose  to  report 
the  other  tests  to  RSPA.  In  the  different 
case  of  a  test  being  performed  because 
two  or  more  OAs’  rules  require  the  test, 
the  motor  carrier  would  have  to  decide 
to  which  agency  to  report.  In  all 
circumstances,  the  MIS  reporting 
requirements  proposed  in  this  NPRM 
would  not  relieve  the  motor  carrier  of 
reporting  the  accident  to  the  FHWA, 
including  the  results  of  a  post-accident 
test,  as  required  by  §  394.9(b)  of  the 
Federal  Motor  Carrier  Safety  . 
Regulations  (FMCSRs). 

Note:  The  FHWA  has  published  an  NPRM 
which  would  remove  the  accident  reporting 
requirements  of  49  CFR  part  394.  (57  FR 
33712) 


The  FHWA  is  also  proposing  that  the 
siunmary  information  be  compiled  by 
the  motor  carrier  and.  if  requested  to  do 
so,  submitted  to  the  FHWA  by  February 
15  of  the  following  year  (e.g.,  1992  data 
would  be  compiled  no  later  than 
February  15, 1993).  Motor  carriers 
would  not  be  required  to  submit  the 
information  to  the  FHWA  unless 
requested  to  do  so.  Because  of  the 
immense  size  of  the  motor  carrier 
industry  (over  250,000  identified 
interstate  motor  carriers),  the  FHWA 
intends  to  randomly  select  motor 
carriers  using  the  statistical  sampling 
method  Sampling  with  Replacement 
and  would  require  these  selected  motor 
carriers  to  submit  the  required 
information  to  the  FHWA. 

The  FHWA  maintains  a  database  of  all 
known  interstate  motor  carriers.  The 
FHWA  proposes  to  perform  the 
following  random  selection  based  on 
nine  random  selection  pools  with  one 
pool  for  each  FHWA  region.  The  FHWA 
proposes  to  assign  a  random  number, 
which  will  be  generated  by  a  statistical 
computer  program,  to  each  active  motor 
carrier  on  the  database.  The  computer 
program  will  sort  the  motor  carriers,  in 
ascending  or  descending  order,  by  the 
random  number  assigned  to  each 
carrier.  The  FHWA  will  then  select  a 
certain  percentage  each  year,  between 
two  and  ten  percent,  of  Aose  carriers 
subject  to  49  CFR  part  391,  subpart  H  to 
be  notified  that  a  report  must  be 
submitted  by  the  deadline.  For  example, 
the  FHWA  determines  that  two  percent 
of  the  motor  carriers  will  be  required  to 
submit  data  in  a  given  year.  The  active 
motor  carrier  population  for  FHWA 
Region  7  (Kansas,  Nebraska,  Iowa  and 
Missouri)  for  a  given  hypothetical  year 
is  50,000.  The  FHWA  determines  that 
the  ^t  1,000  motor  carriers  (50,000 
multiplied  by  0.02  (two  percent)  equals 
1,000)  in  ascending  order  on  the 
compiled  list  of  randomly-ordered 
motor  carriers  for  the  region  will  be 
requested  to  submit  the  required  report 
to  the  FHWA.  The  FHWA  has  strongly 
encouraged  motor  carriers  to  use  this 
method  in  their  random  selection  of 
drivers  for  testing  under  §  391.109. 

The  FHWA  will  also  continue  to 
examine  drug  testing  records  as  part  of 
its  on-site  review  activities.  While  the 
summary  information  to  be  required  by 
the  proposed  §  391.87(h)  would  not 
need  to  be  completed  and  submitted 
until  February  15  of  the  following  year, 
the  FHWA  will  continue  to  review 
motor  carriers’  drug  testing  programs  at 
any  time  during  the  year. 


Records  Regarding  the  Administration 
of  Drug  Testing  Program 

The  FHWA  has  received  numerous 
requests  for  clarification  of  what  is 
meant  in  the  current  rule  by  the 
"records  regarding  the  administration" 
of  the  motor  carriers’  drug  testing 
program.  In  order  to  spell  out  this 
requirement,  the  FHWA  proposes  to 
amend  §  391.87(h)  to  require  the 
maintenance  and  retention  of  all 
agreements  with  collection  fa:cilities. 
laboratories,  MROs,  consortia,  of  names 
and  positions  of  company  officials  and 
their  roles  in  the  motor  carrier’s  drug 
testing  program,  of  monthly  laboratory 
summaries,  and  of  recordkeeping  and 
testing  procedures,  including  random 
testing  selection  and  notification 
procedures. 

Elsewhere  in  today’s  Federal  Register 
is  the  parallel  “MIS”  NPRM  regarding 
49  CFR  part  40.  ’The  preamble  to  that 
NPRM  contains  many  comments, 
discussions  and  questions  that  should 
be  considered  in  reviewing  this  NPRM. 
Your  comments  on  this  NPRM  should 
indicate  that  you  cue  responding  to 
questions  or  provisions  in  the  generic 
l^RM  under  49  CFR  part  40  or  to  this 
specific  FHWA  NPRM. 

Rulemaking  Analyses  and  Notices 
Regulatory  Impact 

The  action  taken  by  the  FHWA  in  this 
document  proposes  to  amend  subpart  H 
of  part  391  of  the  FMCSRs  and  is 
consistent  with  an  NPRM  also  being 
published  in  today’s  Federal  Register  by 
the  Department  of  Transportation, 

Office  of  the  Secretary,  regarding  the 
collection  and  reporting  of  drug  and 
alcohol  testing  data.  The  Department’s 
proposed  rule  amends  49  CFR  part  40 
by  setting  forth  a  system  to  measure  the 
effectiveness  of  drug  and  alcohol  testing 
programs  of  the  various  operating 
administrations.  This  NPRM  by  FHWA 
implements  the  DOT  system.  Together, 
the  two  NPRMs  would  require  motor 
carriers  subject  to  the  drug  testing 
requirements  of  49  CFR  part  391  and  the 
drug  and  alcohol  testing  requirements 
proposed  elsewhere  in  today’s  Federal 
Register,  to  maintain  specific 
information  and  report  annually  to  the 
FHWA,  if  requested  to  do  so,  certain 
information  about  their  drug  and 
alcohol  testing  programs.  A 
representative  sample  of  motor  carriers 
would  be  randomly  selected  to  submit 
the  data.  The  random  selection  would 
generate  sufficient  data  to  produce 
statistically  valid  results.  ’The  FHWA 
would  use  the  data  to  analyze  its  current 
approach  to  deterring  and  detecting 
illegal  drug  use  within  the  motor  carrier 
industry  and,  as  appropriate,  plan  a 
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more  efficient  and  effective  means  to 
attain  program  goals.  Interstate  motor 
carriers  are  currently  required  to 
maintain  most  of  the  information  that 
would  be  reported.  The  regulatory 
impact,  therefore,  is  considered  to  be 
minimal  to  interstate  motor  carriers. 
Separate  regulatory  impact  analyses 
have  been  prepared  for  the  drug  and 
alcohol  NPRMs,  proposed  elsewhere  in 
today’s  Federal  Register,  and  should  be 
referred  to  for  additional  information. 
The  information  may  be  obtained  in 
FHWA  Docket  Numbers  MC-92-19  and 
MC-92-23,  which  is  available  for 
inspection  in  the  FHWA  Docket  room, 
400  Seventh  Street,  SW.,  Washington, 
DC. 

Executive  Order  12291  (Federal 
Begulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
imder  Executive  Order  12291,  but  is  a 
significant  regulation  imder  the  DOT 
regulatory  policies  and  procedures 
because  of  substantial  congressional  and 
public  interest  in  precluding  the 
operation  of  a  commercial  motor  vehicle 
by  a  driver  who  uses  illegal  drugs.  The 
impacts  of  these  proposed  provisions 
addressed  in  this  document  have 
already  been  considered  by  the  impact 
documentation  prepared  for  the 
November  21, 1988,  final  rule.  Any 
changes  to  the  November  21, 1988,  final 
rule  resulting  from  this  document 
would  not  appreciably  affect  the  impact 
documentation  initially  prepared  for 
FHWA  Docket  No.  MC-116. 

Such  impact  documentation 
contained  in  the  November  21, 1988, 
final  rule  includes  a  Regulatory  Impact 
Analysis  which  is  available  for 
inspection  in  the  Headquarters  Office  of 
the  FHWA,  400  Seventh  Street,  SW., 
Washington,  DC. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  the 
agency  has  evaluated  the  effects  of  this 
rulemaking  on  small  entities.  It  is 
anticipated  that  the  impacts  resulting 
firom  the  proposed  amendments 
contained  in  this  document  do  not  differ 
significantly  from  those  already 
considered  in  the  adoption  of  the 
November  21, 1988,  final  rule. 
Accordingly,  imder  the  criteria  of  the 
Regulatory  Flexibility  Act,  the  FHWA 
hereby  certifies  that  the  action 
contained  in  this  document  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
which  is  in  addition  to  that  imposed  by 
the  November  21, 1988,  final  rule. 


Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  proposed  rule,  if  promulgated, 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment  in  addition 
to  that  already  prepared  for  the 
November  21, 1988,  final  rule. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Nmnber  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
the  reporting  and  recordkeeping 
provisions  that  are  included  in  this 
proposed  regulation  are  being  submitted 
for  approval  to  the  Office  of 
Management  and  Budget  (0MB). 

National  Enviroiunental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulatory  Identification  Number 

A  regulatory  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  ea^  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross-reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  391 

Controlled  substances.  Highways  and 
Roads,  Highway  safety.  Motor  carriers. 
Motor  veUcle  ^ety. 

Issued  on:  December  2, 1992. 

Andrew  H.  Card,  Jr., 

Secreary  of  Transportation. 

Thomas  D.  Larson, 

■  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  is  proposing  to  amend  title  49, 
Code  of  Federal  Regulations,  subchapter 
B,  chapter  m,  part  391  as  set  forth 
below: 


PART  391— QUAUFICATION  OF 
DRIVERS 

1.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  2505;  49  U.S.C 
504  and  3102;  49  CFR  1.48. 

2.  In  §  391.87,  paragraph  (h)  is  revised 
to  read  as  follows: 

1 391 .87  Notification  of  teat  raauHs  and 
recordkeeping. 

***** 

(h)  A  motor  carrier  shall  maintain  all 
administrative  records  pertaining  to  its 
controlled  substances  testing  program 
and  an  aimual  (calendar  year)  summary 
of  the  results  of  its  controlled 
substances  testing  program  performed 
under  this  subpart. 

(1)  The  admmistrative  records  shall 
include  agreements  with  collection 
facilities,  laboratories,  MROs,  consortia, 
name  and  positions  of  company  officials 
and  their  role  in  the  motor  carrier’s  drug 
testing  program,  monthly  laboratory 
summaries,  recordkeeping  and  testing 
procedures,  including  random  testing 
selection  and  notification  procedures. 

(2)  The  summary  shall  include,  as  a 
minimum  (See  appendix  H  to 
subchapter  B  for  more  detail  and 
format): 

(i)  Number  of  drivers  by  employee 
category; 

(ii)  Number  of  drivers  subject  to 
testing  under  the  anti-drug  rules  of  more 
than  one  DOT  Agency,  identified  by 
each  agency: 

(iii)  Number  of  specimens  collected 
by  type  of  test  (e.g.,  pre-employment, 
random,  reasonable  cause,  post¬ 
accident)  and  employee  categoij; 

(iv)  Number  of  positives  verified  by  a 
Medical  Review  Officer  (MRO)  by  type 
of  test,  type  of  drug  and  employee 
category; 

(v)  Nmnber  of  negatives  verified  by  a 
MRO  by  type  of  test,  and  employee 
category; 

(vi)  Number  of  persons  denied  a 
position  as  a  driver  following  a  verified 
drug  test; 

(vii)  Number  of  drivers  verified 
positive  by  a  MRO  who  were  returned 
to  duty  as  a  driver  during  the  reporting 
period; 

(viii)  Number  of  drivers  with  tests 
verified  positive  by  a  MRO  for  multiple 
drugs; 

(ix)  Number  of  drivers  who  refused  to 
submit  to  a  drug  test  required  under  this 
subpart,  and  the  action  taken  in 
response  in  the  refusal(s);  and 

(x)  Number  of  drivers  and  supervisors 
who  have  received  required  training 
during  the  reporting  period. 

(3)  The  annual  summary  shall  be 
completed  and  submitted,  if  requested. 


59544  Federal  Register  /  VoL  57,  Na  241  /  Tuesday,  December  15,  1992  /  Proposed  Rules 


to  the  FHWA,  Office  of  Motor  Carriers,  3.  Subdiapter  B  is  amended  by  adding 

400  Seventh  Street,  SW.,  Washington.  appendix  H  to  read  as  follows: 

DC  20590  no  later  than  February  15  of  silunq  coot  4aia*'2S'^ 
the  blowing  year. 


59545 


Federal  Regiater  /  Vol.  57,  No.  241  /  Tuesday,  December  15.  1992  /  Proposed  Rules 


APPENDIX  H  -  DRUG  AND  ALCOHOL  TESTING  MIS  DATA  COLLECTION  FORM 


GENERAL  INSTRUCTIONS 

This  reporting  form  includes  three  parts;  Collectively,  these  parts  address  the  data  elements 
required  in  the  Federal  Highway  Administration  (FHWA)  and  the  U.S.  Department  of 
Transportation  (DOT)  drug  and  alcohol  testing  regulations.  Each  part  of  the  form  is  preceded 
by  instructions  which  outline  and  explain  the  information  requested  and  indicate  the  probable 
sources  for  this  information.  The  three  parts  of  the  form  are: 


Instructions 

Reporting 

Form 

Section 

Pages 

Pages 

1.  ORGANIZATIONAL  INFORMATION 

i-ii 

1-2 

II.  DRUG  TESTING  INFORMATION 

lii-vii 

3-7 

III.  ALCOHOL  TESTING  INFORMATION 

1.  ORGANIZATIONAL  INFORMATION 

viii-xi 

8-11 

INSTRUCTIONS 

This  part  of  the  reporting  form  includes  two  sections.  These  sections,  the  page  number  for  the 
instructions,  and  the  page  location  on  the  reporting  form  are: 

Reporting 

Instructions  Form 

Section  Page  Page 

A.  EMPLOYER  INFORMATION  1  1 

B.  COVERED  EMPLOYEES  ii  2 


EMPLOYER  INFORMATION  (Section  A)  requires  the  company  name  for  which  the 
report  is  done  and  a  current  address.  Below  this,  a  signature,  date,  and  current 
telephone  (including  the  area  code)  are  entered  by  the  person  certifying  the 
correctness  and  completeness  of  the  form. 


Page  1 
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Paqe  2  COVERED  EMPLOYEES  (Section  B)  requires  a  count  for  each  empksyee  category 

that  must  be  tested  under  DOT  regulations.  There  is  only  one  category  of 
covered  employees  for  FHWA,  and  that  is  "Drivers"  in  the  tables.  The  most  likely 
source  for  this  information  is  the  employer’s  personnel  department.  These  counts 
should  be  based  on  the  company  records  for  the  reported  year. 

Additional  information  must  be  completed  if  your  company  employs  personnel 
who  perform  duties  covered  by  the  drug  and  alcohol  rules  of  more  than  one  DOT 
operaUng  administration.  NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN 
ONE  DOT  OPERATING  ADMINISTRAHON,  requires  that  you  identify  the  number 
of  employees  in  each  employee  category  under  the  appropriate  additional 
operating  administration(s). 


ii 
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FHWA  DRUG  AND  ALCOHOL  TESTING  MIS  DATA  COLLECTION  FORM 

YEAR  COVERED  BY  THIS  REPORT:  19 _ 

A.  MOTOR  CARRIER  EMPLOYER  INFORMATION 

Company  _ _ 

Principal  Place  of  Business  for  Safety: 

Physical  Address _ 


Mailing  Address 


U  S.  DOT  Number _ ^ _  ICC  Number _ 

I,  the  undersigned,  certify  the  attached  United  States  Department  of 
Transportation  Drug  Testing  Management  Information  System  Data  Collection  Form, 
is  to  the  best  of  my  knowledge  and  belief,  a  true,  correct,  and  complete  form  for  the 
period  stated. 


Signature 


Title 


Date  of  Signature 


Phone  Number 


Title  18,  U.S.C.  Section  1001,  makes  it  a  criminal  offense  subject  to  a 
maximum  fine  of  $1 0,000,  or  imprisonment  for  not  more  than  5  years,  or 
both,  to  knowingly  and  willfully  make  or  cause  to  be  made  any  false  or 
fraudulent  statements  or  representations  in  any  matter  within  the  jurisdiction 
of  any  agency  of  the  United  States. 


1 
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B.  COVERED  EMPLOYEES 
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II.  DRUG  TESTING  INFORM/VnOM 


INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  drug  testing  information 
in  the  Federal  Highway  Administration  (FHWA)  and  the  U.S.  Department  of  Transportation  (DOT) 
Drug  and  Alcohol  Testing  Management  Information  System  Data  Collection  Form.  These 
instructions  outline  and  explain  the  information  requested  and  indicate  probable  sources  for  this 
information.  A  sample  testing  results  table  with  a  narrative  explanation  is  provided  on  pages  v-vi 
as  an  example  to  facilitate  the  process  of  completing  the  form  correctly. 

This  part  of  the  reporting  form  includes  four  sections.  These  sections  address  the  data  elements 
required  in  the  regulations.  These  sections,  the  page  number  for  the  instructions,  and  the  page 
location  on  the  reporting  form  are: 


Instructions 

Reporting 

Form 

Section 

Paqe 

Page 

A.  JOB  APPLICANT  TESTING  INFORMATION 

iv 

4 

B  EMPLOYEE  TESTING 

vi 

4-6 

C.  OTHER  TESTING/PROGRAM  INFORMATION 

vi 

6 

D.  TRAINING/EDUCATION 

vii 

7 

Sections  A  and  B  are  used  to  summarize  the  drug  testing  results  for  covered  employees.  There  are  six  tables 
to  be  completed  (one  in  Section  A  and  five  in  Section  B).  The  first  table  (Section  A)  is  wrhere  you  enter  the 


data  on  pre-employment  testing.  The  five  tables  in  Section  B  are  for  entering  drug  testing  data  on  periodic, 
random,  post-accident,  reasonable  cause,  and  return  to  duty  testing,  respectively.  Items  necessary  to 
complete  these  tables  include; 

1)  .  the  number  of  specimens  collected  in  each  employee  category; 

2)  the  number  of  specimens  tested  which  were  verified  negative  and  verifed  positive  for  any 
drug(s),  and 

3)  individual  counts  of  those  specimens  which  were  verified  positive  for  each  of  the  five  drugs. 

Do  not  include  results  of  quality  control  (QC)  samples  submitted  to  the  testing  laboratory  in  any  of  the  tables 

A  sample  table  with  detailed  instructions  is  provided  for  Section  A,  JOB  APPLICANT  TESTING  INFORMATION. 
The  format  and  explanations  used  for  the  sample  table  apply  to  all  six  of  the  tables  in  Sections  A  and  B 

Information  on  actions  taken  with  those  persons  testing  positive  is  required  at  the  end  of  both  Sections  A  and 
B.  Specific  instructions  for  providing  this  latter  information  are  given  after  the  instructions  for  completing  the 
tables  in  Sections  A  and  B 
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Page  4  JOB  APPLICANT  TESTING  INFORMATION  (Section  A)  requires  information  for 
pre-employment  testing.  All  numbers  entered  into  this  table  should  be  separated 
into  the  category  of  employment  for  which  the  applicant  was  applying.  A  sample 
table  with  example  numbers  is  presented  on  page  v. 

Three  types  of  information. are  necessary  to  complete  the  left  side  of  this  table. 
The  first  blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  COLLECTED," 
requires  a  count  for  ail  collected  specimens  by  employee  category.  It  should  not 
include  refusals  to  test.  The  second  blank  column  with  the  heading  "NUMBER  OF 
SPECIMENS  VERIFIED  NEGATIVE,"  requires  a  count  for  all  completed  tests  by 
employee  category  that  were  verified  negative  by  your  Medical  Review  Officer 
(MRO). 

The  third  blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  VERIFIED 
POSITIVE  FOR  ONE  OR  MORE  OF  THE  FIVE  DRUGS,"  refers  to  the  number  of 
specimens  provided  by  job  applicants  that  were  verified  positive.  "Verified 
positive"  means  the  results  were  verified  by  your  MRO. 

The  right  hand  portion  of  this  table,  with  the  heading  "NUMBER  OF  SPECIMENS 
VERIFIED  POSITIVE  FOR  EACH  TYPE  OF  DRUG,"  requires  counts  of  positive  tests 
for  each  of  the  five  drugs  for  which  tests  were  done,  i.e.,  marijuana  (THC), 
cocaine,  phencyclidine  (PCP),  opiates,  and  amphetamines.  The  number  of 
specimens  positive  for  each  drug  should  be  entered  in  the  appropriate  column 
for  that  drug  type.  Again,  "verified  positive"  refers  to  test  results  verified  by  your 
MRO. 

If  an  applicant  tested  positive  for  more  than  one  drug;  for  example,  both  marijuana 
and  cocaine,  that  person’s  positive  results  would  be  included  once  in  each  of  the 
appropriate  columns  (marijuana  arid  cocaine). 

A  sample  table  is  provided  on  page  v  with  example  numbers. 


Page  4  Below  the  table  for  pre-employment  testing  information  is  a  box  with  the  heading 
"Number  of  persons  denied  a  position  as  a  covered  employee  following  a  verified 
positive  drug  test".  This  is  simply  a  count  of  those  persons  who  were  not  placed 
in  a  covered  position  because  they  tested  positive  for  one  or  more  drugs. 


IV 
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SAMPLE  APPUCANT  TEST  RESULTS  TABLE 


The  following  example  is  for  Section  A,  JOB  APPUCANT  TESTING  INFORMATION,  which 
summarizes  pre-employment  testing  results.  The  procedures  detailed  here  also  apply  to  the 
tables  in  Section  B  which  require  you  to  summarize  testing  results  for  employees.  This  example 
will  use  the  category  "Drivers"  (which  is  the  only  category  of  employees  for  FHWA)  to  illustrate 
the  procedures  for  completing  the  form. 


Q 


Urine  specimens  were  collected  for  157  job  applicants  for  operator  positions 
during  the  reporting  year.  This  information  is  entered  in  the  first  blank  column  of 
the  table  in  the  row  marked  "Drivers". 


The  Medical  Review  Officer  (MRO)  for  your  company  reported  that  153  of  those 
1 57  specimens  from  applicants  for  operator  positions  were  negative  (i.e.,  no  drugs 
were  detected).  Enter  this  information  in  the  second  blank  column  of  the  table  in 
the  row  marked  "Drivers". 


The  MRO  for  your  company  reported  that  4  of  those  157  specimens  from 
applicants  for  operator  positions  were  positive  (i.e.,  a  drug  or  drugs  were 
detected).  Enter  this  information  in  the  third  blank  column  of  the  table  in  the  row 
marked  "Drivers". 

With  the  4  specimens  that  tested  positive,  the  following  drugs  were  detected; 

Specimen  Drugs 
#1  Marijuana 

#2  Amphetamines 

#3  Marijuana  and  Cocaine  (Multi-drug  specimen) 

#4  Marijuana 
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Marijuana  was  detected  in  three  (3)  specimens,  cocaine  in  one  (1),  and  amphetamines  in  one 
(1).  This  information  is  entered  in  the  columns  on  the  right  hand  side  of  the  table  under  each 
of  these  drugs.  Since  two  different  drugs  were  detected  in  specimen  #3  (multi-drug),  entries  are 
made  in  both  the  marijuana  and  the  cocaine  columns  for  this  specimen.  Information  on  multi¬ 
drug  specimens  must  also  be  entered  In  Section  C,  OTHER  TESTING/PROGRAM  INFORMATION, 
on  page  6  of  the  reporting  form. 

Note  that  adding  up  the  numbers  for  each  type  of  drug  in  a  row  ("NUMBER  OF  SPECIMENS 
VERIFIED  POSITIVE  FOR  EACH  TYPE  OF  DRUG")  will  not  always  match  the  number  entered  in 
the  third  column.  "NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR  ONE  OR  MORE  OF  THE 
FIVE  DRUGS".  The  total  for  the  numbers  on  the  right  hand  side  of  the  table  may  differ  from  the 
number  of  specimens  testing  positive  since  some  specimens  may  contain  more  than  one  drug. 

Remember  that  the  same  procedures  irxJicated  above  are  to  be  used 
for  completing  all  of  the  tables  in  Sections  A  and  B. 


Pages  4  6  EMPLOYEE  TESTING  (Section  B),  as  indicated,  requires  information  for  company 

employees  in  a  covered  position  only  (i.e.  "Drivers").  A  separate  table  must  be 
completed  for  each  category  of  test.  These  categories  include:  (1)  periodic,  (2) 
random,  (3)  post-accident,  (4)  reasonable  cause,  and  (5)  return  to  duty  testing. 
These  tables  are  to  be  filled  out  like  the  sample  table  above.  Again,  these 
numbers  do  rvjt  include  refusals  for  testing. 


Page  6  Following  these  tables  that  summarize  EMPLOYEE  TESTING,  you  must  provide 

counts  for  employees  who  have  tested  positive  and  are  currently  in,  or  have 
completed  rehabilitation,  and  have  returned  to  work  in  a  covered  position. 
Report  this  information  only  for  employees  who  tested  positive  during  this 
reporting  period.  This  information  should  be  available  from  the  personnel  office 
and/or  drug  program  manager. 


Pages  OTHER  TESTING/PROGRAM  INFORMATION  (Section  C)  requires  that  you 

complete  a  table  dealing  with  specimens  positive  for  more  than  one  drug  and  a 
table  dealing  with  employees  who  refused  to  submit  to  a  drug  test. 


Pages  SPECIMENS  VERIFIED  POSITIVE  FOR  MORE  THAN  ONE  DRUG  requires 
information  on  specimens  that  contained  more  than  one  drug.  Indicate  the 
EMPLOYEE  CATEGORY  and  the  NUMBER  OF  VERIFIED  POSITIVES,  then  check 
the  appropriate  columns  indicating  the  combination  of  drugs  reported  as  positive. 
For  example,  if  marijuana  and  cocaine  were  detected  in  3  driver  specimens,  then 
you  would  write  "Drivers"  as  the  employee  category,  "3"  as  the  number  of  verified 
positives,  and  "3"  in  the  columns  for  "Marijuana"  and  "Cocaine".  If  marijuana  and 
opiates  were  detected  in  2  driver  specimens,  then  you  would  write  "brivers"  as  the 
employee  category,  ”2'  as  the  number  of  verified  positives,  and  "2‘  in  the  columns 
for  "Marijuana”  and  "Opiates". 


VI 
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Page  6 


Page  7 


EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST  requires  information 
on  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  drug 
test  required  under  this  regulation,  and  a  description  of  the  ACTION  TAKEN  in 
response  to  the  refusal.  An  example  of  an  action  taken  would  be  "removed  from 
''overed  duties  pending  termination". 


TRAINING/EDUCATION  (Section  D)  requires  information  on  the  number  of 
covered  employees  and  supervisory  personnel  who  have  received  the  required 
drug  training  during  the  current  reporting  period. 


vii 
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READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM: 

1 .  All  items  refer  to  the  current  reportir>g  pehod  only  (for  example,  January  1 ,  1 993  - 
December  31,  1993). 

2.  This  report  is  only  for  testing  REQUIRED  BY  THE  FEDERAL  HIGHWAY 
ADMINISTRATION  (FHWA)  AND  THE  U.S.  DEPARTMENT  OF  TRANSPORTATION 
(DOT): 

•  Results  should  be  reported  only  for  employees  in  COVERED  POSITIONS  as  defined 
by  FHWA'DOT  drug  testing  regulations. 

•  The  information  requested  should  only  include  testing  for  marijuana  (THC),  cocaine, 
phencyclidine  (PCP),  opiates,  and  amphetamines  using  the  standard  procedures 
required  by  DOT  regulation  49  CFR  Part  40. 

3.  Information  on  refusals  for  testing  should  only  be  reported  in  Section  C  ("OTHER 
TESTING/PROGRAM  INFORMATION").  Do  not  include  refusals  for  testing  in  other 
sections  of  this  report. 

4.  Do  not  include  the  results  of  any  quality  control  (QC)  samples  submitted  to  the 
testing  laboratory  in  any  of  the  tables. 

5.  Complete  all  items;  DO  NOT  LEAVE  ANY  ITEM  BLANK.  If  the  value  for  an  item  is 
zero  (0),  place  a  zero  (0)  on  the  form. 
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This  part  of  the  form  requires  information  on  VERIFIED  POSITIVE  and  VERIFIED 
NEGATIVE  drug  tests.  These  are  the  results  that  are  reported  to  you  by  your  Wedical 
Review  Officer  (MRO). 


A.  JOB  APPLICANT  TESTING  INFORMATION 


PRE-EMPLOYMENT  TESTING 


NUMBER 

EMPLOYEE  OF 

CATEGORY  SPECIMENS 

COLLECTED 


NUMBER  OF 

SPECIMENS 

NUMBER 

VERIFIED 

OF 

POSm\«FOB 

SPEOMENS 

ONE  OR 

VERIFIED 

MORE  OF 

NEGATIVE 

THE  FWE 

DRUGS 

NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR 
EACH  TYPE  OF  DRUG 


Number  of  persons  denied  a  positicm  as  a  covered  employee 
following  a  verified  positive  drug  test: 


B.  EMPLOYEE  TESTING 
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B.  EMPLOYEE  TESTING  (continued) 


RANDOM  TESTING 

EMPLOYEE 

CATEGORY 

NUMBER 

OF 

SPECIMENS 

COLLECTED 

NUMBER 

OF 

SPECIMENS 

VERIFIED 

NEGATIVE 

NUMBER  OF 

SPECIMENS 

VERIFIED 

POSITIVE  FOR 

NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR 

EACH  TYPE  OF  DRUG 

ONE  OR 

MORE  OF 

THE  FIVE 

DRUGS 

Mari¬ 

juana 

(THO 

Cocaine 

Phency¬ 

clidine 

(PCP) 

Opiates 

Amphet¬ 

amines 

Dmers 

POST-ACCIDENT  TESTING 

EMPLOYEE 

CATEGORY 

NUMBER 

OF 

SPECIMENS 

COLLECTED 

NUMBER 

OF 

SPECIMENS 

VERIFIED 

NEGATIVE 

NUMBER  OF 

SPECIMENS 

VERIFIED 

POSITIVE  FOR 

NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR 

EACH  TYPE  OF  DRUG 

ONE  OR 

MORE  OF 

THE  FIVE 

DRUGS 

Mari¬ 

juana 

(THC) 

Cocaine 

Phency¬ 

clidine 

(PCP) 

Opiates 

Amphet¬ 

amines 

Dnvers 

REASONABLE  CAUSE  TESTING 

EMPLOYEE 

CATEGORY 

NUMBER 

OF 

SPECIMENS 

COaECTED 

NUMBER 

OF 

SPECIMENS 

VERIFIED 

NEGATIVE 

NUMBER  OF 

SPECIMENS 

VERIFIED 

POSITIVE  FOR 

NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR 

EACH  TYPE  OF  DRUG 

ONE  OR 

MORE  OF 

THE  FIVE 

DRUGS 

Qiy 

Cocaine 

Phency¬ 

clidine 

(PCP) 

Opiates 

Amphet¬ 

amines 

Drivers 

5 
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B.  EMPLOYEE  TESTING  (continued) 


Number  of  employees,  currently  in  or  having  completed  rehabilitation  or 
othenwise  qualified  to  return  to  duty,  who  have  returned  to  work  in  a  covered 
position  during  this  reporting  period; 


C.  OTHER  TESTING/PROGRAM  INFORMATION 


NUMBER  OF 
COVERED 
EMPLOYEES 


ACTION  TAKEN 


•  1  • 
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D  TRAINING/EDUCATION 

Training  During  Current  Reporting  Period 

Number  of  covered  employees  who  have  received  initial  training  on  the 
consequences,  manifestations,  and  behavioral  cues  of  drug  use  as 
required  by  FHWA  drug  testing  regulations:  - 


Number  of  supervisory  personnel  who  have  received  initial  training  on 
the  specific  contemporaneous  physical,  behavioral,  and  performance 
indicators  of  probable  drug  use  as  required  by  FHWA  drug  testing 
regulations: 


Number  of  covered  employees  who  have  received  recurrent  or  refresher 
training  on  the  consequences,  manifestations,  and  behavioral  cues  of 
drug  use: 


Number  of  supervisory  personnel  who  have  received  recurrent  or 
refresher  training  on  the  specific  contemporaneous  physical,  behavioral, 
and  performance  indicators  of  probable  drug  use: 


7 
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III.  ALCOHOL  TESTING  INFORMATION 

INSTRUCTIONS 


The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  alcohol  testing 
information  for  the  Federal  Highway  Administration  (FHWA)  and  the  U.S.  Department  of 
Transportation  (DOT)  Drug  and  Alcohol  Testing  Management  Information  System  Data  Collection 
Form.  These  instructions  outline  and  explain  the  information  requested  and  indicate  probable 
sources  for  this  information.  A  sample  testing  results  table  with  a  narrative  explanation  is 
provided  on  pages  ix-x  as  an  example  to  facilitate  the  process  of  completing  the  form  correctly. 

This  part  of  the  reporting  form  includes  four  sections.  These  sections  address  the  data  elements 
required  in  the  regulations.  These  sections,  the  page  number  for  the  instructions,  and  the  page 
location  on  the  reporting  form  are: 


Instructions 

Reporting 

Form 

Section 

Page 

Page 

A.  JOB  APPLICANT  TESTING  INFORMATION 

ix 

8 

B.  EMPLOYEE  TESTING 

X 

9-10 

C.  OTHER  TESTING/PROGRAM  INFORMATION 

xi 

11 

D.  TRAINING/EDUCATION 

xi 

.11 

Sections  A  and  B  are  used  to  summarize  the  alcohol  testing  results  for  covered  employees.  There  are  six 
tables  to  be  completed  (one  in  Section  A  and  five  in  Section  B).  The  first  table  (Section  A)  is  where  you  enter 
the  data  on  pre-employment/pre-duty  testing.  The  five  tables  in  Section  B  are  for  entering  alcohol  testing  data 
for  random,  post-accident,  reasonable  suspicion,  return  to  duty,  and  follow-up  testing,  respectively.  Items 
necessary  to  complete  these  tables  include; 

1)  the  number  of  initial  alcohol  tests  performed  for  each  employee  category; 

2)  the  number  of  confirmatory  alcohol  tests  performed  for  each  employee  category; 

3)  the  number  of  confirmatory  test  results  which  were  equal  to  or  greater  than  0.04;  and 

4)  the  number  of  confirmatory  test  results  which  were  equal  to  or  greater  than  0.02,  but  less 

t  than  0.04. 

A  sample  table  with  detailed  instructions  is  provided  for  Section  A,  JOB  APPUCAhTr  TESTING  INFORMATION. 
The  format  and  explanations  used  for  the  sample  table  apply  to  all  six  of  the  tables  in  Sections  A  and  B. 


Information  on  actions  taken  with  those  persons  whose  alcohol  test  results  were  0.04  or  greater  is  required  at 
the  end  of  both  Sections  A  and  B.  Specific  instructions  for  providing  this  latter  information  are  given  after  the 
instructions  for  completing  the  tables  in  Sections  A  and  B. 


VIII 
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Page  8  JOB  APPLICANT  TESTING  INFORMATION  (Section  A)  requires  rnformation  for 
pre-employment/pre-duty  testing.  All  numbers  entered  into  this  table  should  be 
separated  into  the  category  of  employment  for  which  the  applicant  was  applying. 
A  sample  table  with  example  numbers  is  presented  on  page  x. 

Four  types  of  information  are  necessary  to  complete  the  left  side  of  this  table. 
The  first  blank  column  with  the  heading  “NUMBER  OF  INRIAL  TESTS"  requires  a 
count  of  all  4nitial  alcohol  tests  performed  for  each  employee  category.  It  should 
not  inckide  refusals  to  test.  The  second  blank  column  with  the  heading  "NUMBER 
OF  CONFIRMATORY  TESTS"  requires  a  count  of  all  confirmatory  alcohol  tests 
performed  for  each  employee  category. 

The  third  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATORY  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.04"  requires  a  count  for  each 
employee  category. 

The  fourth  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATORY  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.02,  BUT  LESS  THAN  0.04"  requires 
a  count  for  each  employee  category.  ' 

A  sample  table  is  provided  on  page  x  with  example  numbers. 


Page  8  Below  the  table  for  pre-employment  testing  information  is  a  box  with  the  beading 
'  "Number  of  persons  denied  a  position  as  a  covered  employee  following  a  pre- 
employment/pre<luty  alcohol  test  indicating  an  alcohol  concentration  of  0.04  or 
greater*.  Enter  the  appropriate  number  in  the  box  provided. 


SAMPLE  APPLICANT  TEST  RESULTS  TABLE 


The  following  example  is  for  Section  A,  JOB  APPLICANT  TESTING  INFORMATION,  which 
summarizes  pre-emptoyment/pre-duty  testing  results.  The  procedures  detailed  here  also  apply 
to  the  tables  in  Section  B  vvhich  require  you  to  summarize  testing  results  for  employees.  This 
example  will  use  the  category  "Drivers"  (which  is  the  only  category  of  employees  for  FHWA)  to 
illustrate  the  procedures  for  completing  the  form. 


Initial  tests  were  performed  on  157  job  applicants  for  driver  positions  during  the 
reporting  year.  This  information  is  entetod  in  the  first  blank  column  of  the  table  in 
foe  row  marked  “Drivers". 

Confirmatory  tests  were  necessary  for  6  of  the  1 57  applicants  for  driver  positions. 
Enter  this  information  in  the  second  blank  column  of  the  table  in  the  row  marked 
’Drivers".  The  confirmatory  test  results  for  these  6  applicants  were  the  following; 


IX 
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Applicant 

Confirmation  Result 

#1 

0.06 

#2 

0.01 

#3 

0.11 

#4 

0.04 

#5 

0.03 

#6 

0.02  - 

The  confirmatory  test  results  for  3  of  the  applicants  for  driver  positions  were  equal 
to  or  greater  than  0.04.  Enter  this  information  in  the  third  blank  column  of  the 
table  in  the  row  marked  "Drivers". 


The  confirmatory  test  results  for  2  of  the  applicants  for  driver  positions  were  equal 
to  or  greater  than  0.02,  but  less  than  0.04.  Enter  this  information  in  the  fourth 
blank  column  of  the  table  in  the  row  marked  "Drivers". 


PRE  -  EMPLOYMENT / PRE ■ DUTY  TESTING 

EMPlOVSiE 

C  A  r E  GOR  < 

NUMBER  OF 

initial  tests 

number  of 

CONF I RMATOHT 

TESTS 

NUMBER  OF 

CONFlRMATORT  TEST 

RESULTS  equal  TO 

OR  GREATER  than 

i)  OA 

NUMBER  OF 

CONFlRMATORT  TEST 

RESULTS  equal  TO 

OR  GREATER  THAN 

0  0?,  BUT  LESS  than 

0  OA 

0  r  1  «  e  r  s 

J 

-►157 

J 

-►  6 

_ 

u 

_ 

□  □  □  0 


Note  that  adding  up  the  numbers  for  confirmation  results  in  columns  three  and  four  will  not 
always  match  the  number  entered  in  the  second  column,  "NUMBER  OF  CONFIRMATORY 
TESTS".  These  numbers  may  differ  since  some  confirmatory  test  results  may  be  less  than  0.02. 

Remember  that  the  same  procedures  indicated  above  are  to  be  used 
for  completing  all  of  the  tables  in  Sections  A  and  B. 


Pages  9-1 0  EMPLOYEE  TESTING  (Section  B),  as  indicated,  requires  information  for  company 
employees  in  covered  positions  only.  A  separate  table  must  be  completed  for 
each  category  of  test.  These  categories  include;  (1)  random,  (2)  post-accident, 
(3)  reasonable  suspicion,  (4)  return  to  duty,  and  (5)  follow-up  testing.  These 
tables  are  to  be  filled  out  like  the  sample  table  above.  Again,  these  numbers  do 
not  include  refusals  for  testing. 


X 
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Page  1 0  Following  the  table  that  summarizes  return  to  duty  testing,  you  must  provide  a 

count  of  the  "Number  of  employees  with  a  confirmatory  alcohol  test  indicating  an 
alcohol  concentration  of  0.04  or  greater  who  were  returned  to  duty  in  a  covered 
position  (having  complied  vrith  the  recommendations  of  a  substance  abuse 
professional  as  described  in  DOT  regulations)".  Report  this  information  only  for 
employees  who  were  tested  during  this  reporting  oerrod.  This  information  should 
be  available  from  the  personnel  office  and/or  alcohol  program  manager. 


Pages  1 1  OTHER  TESTlNG/RROGiRM^  IfiFORMATlON  (Section  C)  requires  that  you  provide 
information  on  employees  who  tested  positive  for  drugs  and  alcohol  (at  the  same 
time),  information  on  violations  of  other  alcohol  provisions  (not  necessarily 
resulting  in  positive  alcohol  tests),  and  information  on  employees  who  refused  to 
submit  to  an  alcohol  test. 


Page  1 1  Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time 
resulting  in  a  verified  positive  drug  test  and  an  alcohol  test  indicating  an  alcohol 
concentration  df  0.04  or  greener,  requires  that  a  count  of  all  such  employees  be 
entered  in  the  indicated  box. 

Page  1 1  VIOLATIONS  OF  OTHER  ALCOHOL  PROVISlONS/PROHIBmONS  OF  THIS 
REGULATION,  requires  information  on  the  NUMBER  OF  COVERED  EMPLOYEES 
committing  such  a  violation,  a  description  of  the  VIOLATION  committed  (e.g.,  pre- 
duty  alcohol  use,  on  duty  alcohol  use,  on  duty  alcohol  possession),  and  a 
description  of  the  ACTION  TAKEN  in  response  to  the  violation. 


Page  1 1  EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST  requires 
information  on  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit 
to  an  alcohol  test  as  required  under  this  regulation,  and  a  description  of  the 
ACTION  TAKEN  in  response  to  the  refusal. 


Page  1 1 


TRAINING/EDUCATICM^  (Section  D)  requires  information  on  the  number  of 
supervisory  personnel  who  have  received  the  required  alcohol  training  during  the 
current  reporting  period. 
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READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM: 

1.  All  items  refer  to  the  current  reporting  period  ortly  (for  example,  January  1,  1993  - 
December  31, 1993). 

2.  This  report  is  only  for  testing  REQUIRED  BY  THE  FEDERAL  HIGHWAY 
ADMINISTRATION  (FHWA)  AND  THE  U.S.  DEPARTMEm"  OF  TRANSPORTATION 
(DOT): 

•  Results  should  be  reported  only  for  employees  in  COVERED  POSITIONS  as  defined 
by  FHWA/DOT  alcohol  testing  regulations. 

•  The  information  requested  should  only  include  testing  for  alcohol  using  the  standard 
procedures  required  by  DOT  regulation  49  CFR  Part  40. 

3  Information  on  refusals  for  testing  should  only  be  reported  in  Section  C  ("OTHER 
TESTING/PROGRAM  INFORMATION").  Do  not  include  refusals  for  testing  in  other 
sections  of  this  part  of  the  report. 

4.  Complete  all  Items;  DO  NOT  LEAVE  ANY  ITEM  BLANK.  If  the  value  for  an  item  is 
zero  (0),  place  a  zero  (0)  on  the  form. 


A.  JOB  APPLICANT  TESTING  INFORMATION 


PRE-EMPLi 

DYMENT/PRE-DUTY  TESTING 

EMPLOYEE 

CATEGORV 

NUMBER  OF 

INITIAL  TESTS 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.04 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02,  BUT  LESS  THAN 

0.04 

Oiivere 

Number  of  persons  denied  a  position  as  a  covered  employee  following  a  pre¬ 
employment/pre-duty  alcohol  test  indicating  an  alcohol  concentration  of  0.04 
or  greater: 
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B.  EMPLOYEE  TESTING 


RANDOM  TESTING 

EMPLOYEE 

CATEGORY 

NUMBER  OF 

INITIAL  TESTS 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.04 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02,  BUT  LESS  THAN 

0.04 

DrivefS 

POST-ACCIDENT  TESTING 

EMPLOYEE 

CATEGORY 

NUMBER  OF 

INITIAL  TESTS 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.04 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02,  BUT  LESS  THAN 

0.04 

Drivers 

REASON 

ABLE  SUSPK 

DION  TESTING 

EMPLOYEE 

CATEGORY 

NUMBER  OF 

INITIAL  TESTS 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.04 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02,  BUT  LESS  THAN 

0.04 

Drivers 
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B.  EMPLOYEE  TESTING  (continued) 


RETURN  TO  DUTY  TESTING 


EMPLOYEE 

CATEGORY 

NUMBER  OF 

INITIAL  TESTS 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.04 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02.  BUT  LESS  THAN 

0.04 

Drivers 

Number  of  employees  with  a  confirmatory  alcohol  test  indicating  an  alcohol 
concentration  of  0.04  or  Greater  who  were  returned  to  dutv  in  a  covered 
position  (having  complied  with  the  recommendations  of  a  substance  abuse 
professional  as  described  in  FHWA  regulations): 

FOLLOW-UP  T 

ESTING  1 

EMPLOYEE 

CATEGORY 

NUMBER  OF 

INITIAL  TESTS 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.04 

NUMBER  OF  1 

CONFIRMATORY  TEST  | 
RESULTS  EQUAL  TO  I 
OR  GREATER  THAN  1 
0.02,  BUT  LESS  THAN  I 
0  04  1 

Drivers 

' 

1 

10 
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C.  OTHER  TESTING/  PROGRAM  INFORMATION 


Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time 
resulting  in  a  verified  positive  drug  test  and  an  alcohol  test  indicating  an  alcohol 
concentration  of  0.04  or  greater: 


VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBfTIONS  OF  THIS  REGULATION 


NUMBER  OF 
COVERED 
EMPLOYEES 


VIOLATION 


ACTION  TAKEN 


EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST 


NUMBER  OF 
COVERED 
EMPLOYEES 


D.  TRAINING/EDUCATION 


Trainina  Durino  Current  ReDortinq  Period 


Number  of  supervisors  wrho  have  received  the  required  training  in 
determining  the  existence  of  reasonable  suspicion  of  alcohol  misuse: 


(FR  Doc.  92-29680  Filed  12-10-92;  10:00  am] 
wujNa  CODE  aeio-aa-c 


11 
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49  CFR  Part  382 

[FHWA  Docket  No.  MC-02-23] 

RIN  2125-AD06 

Federal  Motor  Carrier  Safety 
Regulations;  Controlled  Substances 
and  Alcohol  Use  aiul  Testing; 
Commercial  Driver’s  License 
Standards,  Requirements  and 
Penalties;  Hours  of  Service  of  Drivers 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FHWA  is  requesting 
comments  on  a  proposed  rule  which 
would  mandate  testing  of  drivers  who 
operate  commercial  motor  vehicles 
(CMV)  for  the  use  of  controlled 
substances.  This  action  is  being  taken  in 
response  to  the  Omnibus  Transportation 
Employee  Testing  Act  of  1991  and 
complements  existing  regulatory 
prohibitions  on  controlled  substances 
use.  This  proposal  is  consistent  with  a 
companion  I^RM  published  by  the 
FHWA  on  alcohol  testing  and  an  NPRM 
on  alcohol  and  drug  testing  procedures 
published  by  the  Office  of  the  Secretary, 
U.S.  Department  of  Transportation. 
These  two  NPRMs  are  published 
elsewhere  in  today’s  Federal  Register. 

The  overall  goal  of  testing  is  to  ensure 
that  persons  who  use  controlled 
substances  are  not  allowed  to  operate  a 
commercial  motor  vehicle  whi(±,  in 
turn,  would  reduce  accidents,  fatalities, 
and  injuries  in  motor  carrier  operations. 
DATES:  Comments  must  be  received  on 
or  before  April  14, 1993. 

ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  MC-92-23  and  should  be 
submitted  to  HCC-10,  room  4232,  Office 
of  the  Chief  Coimsel,  400  Seventh 
Street,  SW.,  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  adch^ss  from 
8:30  a.m.  to  3:30  p.m.,  e.t,  Monday 
through  Friday,  except  Federal  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Miller,  Office  of  Motor  Carrier 
Standards,  (202)  366-2981,  or  Mr.  David 
Sett,  Office  of  the  Chief  Coimsel,  (202) 
366-0834,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Office  hours  are 
firom  7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  legal 
holidays. 

Additional  information  on  existing 
lugulatory  requirements  in  this  area  may 
be  obtained  though  the  Department  of 


Transportation’s  Anti-Drug  Information 
Center  (ADIC)  system.  'The  public  may 
access  the  system  by  dialing  (800)  225- 
3784  using  a  touch  tone  telephone. 
Access  to  a  computer  system  may  also 
be  made  using  a  personal  computer 
connected  via  modem  on  (800)  225- 
3804.  A  user  fee  will  he  charg^  for 
certain  services  provided  by  the  system. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Authority 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (the  Act) 
was  signed  by  President  Bush  on 
October  28, 1991,  as  part  of  the  1992 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act, 
Public  Uw  102-143,  title  V,  105  Stat. 
917, 952  (1991).  'The  Act  requires  the 
Secretary  of  Transportation  to 
promulgate  regulations  for  alcohol  and 
controlled  substances  testing  for  persons 
in  safety-sensitive  positions  in  four 
modes  of  transportation:  motor  carrier, 
airline,  railroads  and  mass  transit.  'The 
requirements  of  the  Act  are  addressed  in 
the  Office  of  the  Secretary  of 
Transportation’s  NPRM  preamble  to 
amend  49  CFR  part  40  which  are 
published  elsewhere  in  today’s  issue  of 
the  Federal  Register  and  are  fully 
incorporated  herein. 

Section  5  of  the  Act  addresses  the 
requirements  for  motor  carriers.  This 
section  amends  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986  (CMVSA), 
Public  Law  99-570, 100  Stat.  3207-170 
(codified  at  49  U.S.C.  app.  2701-2718). 
The  CMVSA  establishes  the 
requirements  for  the  commercial 
driver’s  license  (CDL).  The  FHWA  has 
implemented  the  CDL  provisions  of  the 
CMVSA  through  the  pubUcation  of 
several  final  rules.  A  discussion  of  the 
CDL  requirements,  including  who  is 
required  to  obtain  a  CDL,  is  included 
under  section  V,  Commercial  driver’s 
license  program,  later  in  this  preamble. 

The  Act  reqxiires  the  Secretary  to 
issue  regulations  by  October  28, 1992, 
requiriiig  motor  carriers  to  conduct  pre¬ 
employment,  reasonable  suspicion, 
random  and  post-accident  testing  of 
drivers  for  the  use  of  alcohol  or  a 
controlled  substance  which  use 
constitutes  a  violation  of  law  or  Federal 
regulation.  Congress  recognized  that  the 
FHWA  has  already  issued  regulations 
for  controlled  substances  testing  (49 
CFR  part  391,  subpart  H)  and  that  the 
procedures  for  testing  are  similar  to  the 
scientific  and  technical  guidelines 
established  by  the  Department  of  Health 
and  Human  Services.  See  49  CFR  part 
40.  ’The  FHWA  believes  it  is  the  intent 
of  Congress  that  FHWA’s  current 
controlled  substances  regulations  be 


incorporated  into  the  regulations 
required  to  be  issued  under  the 
Oi^ibus  Act.  (See  section  m. 

Regulatory  history,  below.) 

The  Act  provides  for  several 
significant  changes  to  the  current 
controlled  substances  testing 
requirements.  These  changes  include: 

1.  Testing  for  controlled  substances 
and  alcohol  use; 

2.  Using  the  definition  of  a 
commercial  motor  vehicle  as  defined  in 
the  CMVSA; 

3.  Requiring  a  test  after  all  accidents 
in  which  there  is  a  fatality; 

4.  Requiring  that  a  split  sample  urine 
specimen  for  controll^  substances  be 
collected; 

5.  Requiring  pre-employment, 
reasonable  suspicion,  random  and  post¬ 
accident  testine; 

6.  Allowing,  out  not  requiring, 
periodic  testing; 

7.  Requiring  referral  to  a  substance 
abuse  professional  and  providing  for  the 
opportunity  for  rehabilitation; 

8.  Expressly  preempting  inconsistent 
State  or  local  laws; 

9.  Gives  the  Secretary  the  authority  to 
determine  sanctions  for  drivers  who  use 
controlled  substances  or  alcohol  in 
violation  of  Federal  regulation  but  are 
not  under  the  influence  as  defined  by 
the  CMVSA;  and 

10.  Testing  consistent  with 
intemational  obligations  of  the  United 
States. 

n.  Regulatory  History 

The  FHWA  published  in  the  Federal 
Register  a  final  rule  on  November  21, 
1988,  setting  forth  regulations  to  require 
motor  carriers  who  operate  commercial 
motor  vehicles  in  interstate  commerce 
to  have  an  anti-drug  program,  including 
the  testing  of  commercial  motor  vehicle 
drivers  for  the  use  of  controlled 
substances.  See  53  FR  47134,  codified  at 
49  CFR  part  391,  subpart  H.  That  rule 
required  carriers  to  conduct  five  types  of 
controlled  substances  tests:  pre¬ 
employment/use,  periodic,  reasonable 
cause,  post-accident  and  random. 
Generally,  interstate  drivers  of 
commercial  motor  vehicles  with  a  gross 
vehicle  weight  rating  (GVWR)  more  than 
26,000  poimds,  vehicles  transporting 
hazardous  materials  which  are  required 
to  be  placarded,  or  vehicles  designed  to 
transport  more  than  15  passengers, 
including  the  driver,  are  covered  by  this 
final  rule. 

On  the  same  date,  November  21, 1988, 
the  Office  of  the  Se^etary,  U.S. 
Department  of  Transportation  (OST) 
published  an  interim  final  rule, 
“Procedmes  for  Transportation 
Workplace  Drug  Testing  Programs.”  See 
53  FR  47002,  later  codified  at  49  CFR 
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part  40.  On  December  1. 1989,  the  OST 
published  a  final  rule  amending  certain 
portions  of  the  interim  final  rule,  see  54 
FR  49854.  These  final  and  interim  final 
rules  are  being  referred  to  in  this 
document  as  the  “OST  rule.** 

Subsequent  to  the  publication  of  our 
November  21, 1988,  FHWA  final  rule, 
the  FHWA  published  several  notices 
relating  to  ue  controlled  substances 
testing  requirements.  These  publications 
are  sununarized  as  follows: 

1.  Final  rule,  November  6, 1989: 
Clarifies  which  types  of  tests  must  be 
performed  by  December  21, 1989,  and 
deferred  implementation  of  random  and 
post-accident  testing  until  a  preliminary 
injimction  was  resolved.  54  FR  46616. 

2.  Final  rules,  September  27, 1989, 
December  27, 1989,  April  24, 1991,  and 
July  14, 1992:  Delaying  the  effective 
date  of  the  controlled  substances 
regulations  to  foreign  motor  carriers  and 
their  drivers.  54  FR  39546;  53294;  56  FR 
18994;  57  FR  31277. 

3.  Interim  final  rule,  February  1, 1990: 
Amends  the  requirements  for 
preemployment/use  and  post-accident 
testing  and  includes  several 
interpretations  and  technical 
amendments.  55  FR  3546. 

4.  Final  rule,  August  16, 1991: 

Provides  for  an  implementation 
schedule  for  random  and  post-accident 
testing  based  on  favorable  court  action. 
56  FR  40806. 

Subsequent  to  the  publication  of  our 
November  21, 1988  final  rules,  the  OST 
published  two  additional  documents 
relating  to  controlled  substances  testing 
as  follows: 

1.  Notice  of  proposed  rulemaking, 

July  13, 1990:  Revision  of  the  duties  of 
the  medical  review  officer  with  respect 
to  negative  tests.  55  FR  28782. 

2.  Notice  of  end  of  transition  period, 
November  6, 1989:  Requires  the  use  of 
a  custody  and  control  form  which 
conforms  with  the  December  1, 1990, 
final  rule.  55  FR  46669. 

The  OST  has  also  published  an 
advance  notice  of  proposed  rulemaking 
on  alcohol  abuse  prevention  programs 
in  the  transportation  industry  on 
November  2, 1989.  54  FR  46326. 

All  of  the  above  referenced 
documents  are  available  from  the  Anti- 
Drug  Information  Center  (ADIC).  See  the 


FOR  FURTHER  MFORMAT10N  CONTACT 

section  of  this  Preamble  for  access 
information. 

III.  L^allasuea 

Many  of  the  legal  issues  arising  from 
the  FHWA’s  testing  program  have  been 
addressed  in  the  Le^  Authority/Issues 
section  of  the  OST  genwal  preamble  for 
alcohol  testing  published  in  today’s 
Federal  Regiater.  However,  those  issues 
unique  to  or  highlighted  by  FHWA’s 
rule  and  regulatory  environment  are 
more  fully  discus^  in  Section  IV, 

Legal  Issues,  of  the  FHWA’s  alcohol 
testing  rule  also  published  in  today’s 
Federal  Register. 

IV.  Commercial  Driver’s  License 
Program 

The  current  CDL  regulations  in  49 
CFR  part  383  do  not  contemplate  testing 
of  CMV  drivers  for  controlled 
substances.  Notwithstanding,  the 
existing  CDL  sets  forth  significant 
penalty  actions  for  controlled 
substances  offenses  by  CMV  drivers  in 
that — 

1.  The  commercial  driver’s  license 
information  system  (CDUS)  prevents 
drivers  fiom  obtaining  multiple 
licenses,  which  formerly  allowed 
drivers  to  continue  to  drive  despite 
revocation  of  a  license  by  one  State  for 
controlled  substances  use  convictions; 

2.  The  CDLIS  and  its  supporting 
information  network  allow  controlled 
substances  convictions  in  other  States  to 
be  forwarded  quickly  to  the  driver’s 
State  of  record  for  licensing  action;  and 

3.  A  driver’s  conviction  for  driving 
under  the  influence  of  a  controlled 
substance  or  using  a  CMV  in  the 
commission  of  certain  ccmtrolied 
substances-related  felonies  result  in 
disqualification  of  the  driver’s  CDL  for 
periods  ranging  fi'om  one  year  to  life, 
depending  on  the  number  of  offenses 
emd  the  hazardous  nature  of  the  cargo. 
These  sanctions  constitute  powerful 
deterrents  against  involvement  with 
controlled  substances  by  CMV  drivers, 
and  the  program  as  a  whole  pro\'ides  a 
strong  foundation  for  the  additional 
controlled  substances  testing 
requirements  proposed  herein. 

See  Section  V,  Commercial  driver’s 
license  program,  of  the  FHWA’s  alcohol 

Table  I 


testing  rule  published  in  today’s  Federal 
Register  for  additional  discussion  of  the 
CDL  program. 

V.  Removal  of  Part  391,  Subpart  H  - 

This  proposed  rule  will  replace  49 
CFR  part  391,  subpart  H  controlled 
substances  testing.  The  present 
regulations  for  controll^  substances 
testing  are  contained  as  a  subpart  to  the 
FHWA’s  driver  qualification  regulations 
in  part  391  which  are  only  applicable  to 
drivers  subject  to  part  391.  *^0 
Omnibus  Act  requires  the  FHWA  to 
expand  the  scope  of  persons  required  to 
be  tested  beyond  those  subject  to  part 
391.  Generally,  parts  390  through  399  of 
title  49  subchapter  B  are  only  applicable 
to  motor  carriers  and  drivers  who 
operate  in  interstate  commerce. 

The  Omnibus  Act  requires  all 
operators  of  CMVs  subject  to  the  CDL 
requirements  to  be  tested  for  controlled 
substances  and  alcohol.  This  expanded 
scope  of  persons  will  encompass  far 
more  drivers  than  have  ever  been 
subject  to  parts  390  through  399.  The 
group  will  include,  but  is  not  limited  to. 
drivers  and  their  employers,  operating 
wholly  in  intrastate  commerce; 
employed  directly  by  Federal,  State  and 
local  governments,  including  school 
districts;  and  drivers  with  restricted  use 
CDLs  or  drivers  in  a  State  that  does  not 
recognize  State  option  waiver  CDLs,  i.e., 
farm  vehicle  operators,  firefighters  and 
operators  of  emergency  equipment. 

For  these  reasons,  the  FHWA  believes 
simply  changing  part  391  to  conform  to 
the  Omnibus  Act  would  not  be  prudent. 
The  FHWA  believes  that  the  existing 
controlled  substances  testing 
requirements  should  be  moved  to  a  new 
part  382  and  updated  to  conform  to  the 
Omnibus  Act. 

The  FHWA  proposes  to  make  part 
391,  subpart  H  ineffective  on  the  various 
implementation  dates  of  part  382  to 
enable  motor  carriers  to  continue  to  use 
the  existing  regulations  until  all 
requirements  of  part  382  are  to  be 
complied  with  folly. 

Table  I  shows  the  existing  regulations 
at  49  CFR  part  391,  subpart  H  and  the 
section  where  the  FHWA  proposes  to 
move  the  existing  regulation  into  this 
proposal. 


Name 

OW  section 

Reason  tor  change 

New  section 

Purpose  arxj  scope . . . . 

391.81(a) 

391.81(b) 

39iai(c) 

391.83 

382.701(a) 

382.701(b) 

382.911(d) 

382.703 

Applicability . . 

Omnibus  act  . . 

Oetmidone . . .  . . . . . 

391.85 

Same  as  alcohol  &  subpail  H  . . 

382.707 
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Name 


l4ottflcatkxw  of  test  results  and  recordkeeping 


Access  to  Individual  test  results  or  test  findings 

Implementation  schedule  . 

Drug  use  prohibitions . 


Prescrt>ed  drogs;  Affinnattve  defense  ... 
Reasonable  cause  tasting  requirements 

Preremployment  testing  requirements  ... 

Pre-employment  testing  exceptions _ 

Biennial  (periodic)  testing  requirements 

Random  testing  requirements . 

Random  testing  exceptions . 

Post  Accident  Testing  . 


DIsquanflcatlorTS 


Employee  Assistance  Program 

EAP  Training  Program . 

After-Care  Monitoring . 


Table  I— Continued 


Old  section 


Reason  for  change 


391.87(a) 
391.87(b) 
391.87(c) 
391.87(d) 
391.87(e) 
391.87(f) 
391.87(g) 
391.87(h) 
391.89(a) 
391.89(b) 
391.93 
391.95(a) 
391  95(b) 
391.95(c) 
391.95(d) 
391.97 
391.99 
391.101 
391.103 
391.107 
391.103(d) 
391.105 
391.107 
391.109 
391.111 
391.109(d) 
391.113(a) 
391.113(b) 
391.113(C) 
391.115 
391.117(a) 


391.119 

391.121 

391.123 


No  rtwdical  qualification 


Omnibus  act  unenforceable 


Alcohol  rule .. 
391.117(b)  ... 
Alcohol  role .. 
Omnibus  act 


New  section 


382.1005(a) 
382  1007 
382.1007 
382.1013 
382.1011 
382.1005(a) 
382.1017 
382.1015 
382.1011(C) 
382.1017(a) 
382.715 
382.801 
382^03 
Removed 
382.807(d) 
382.1003 
382.911 

382.903 

382.915 

[Removed] 

382.907 

382.915 

382.905(a) 

Removed 

382.905(e) 

382.905 

382.807(g) 

382.807(g) 

382.809(a) 

382.809(b) 

382.1201 

382.1203 

382.914 


VI.  Proposal 

A  new  part  382  to  title  49,  Code  of 
Federal  Regulations,  Controlled 
Substances  and  Alcohol  Testing  is 
proposed  which  would  contain  the  new 
requirements  of  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991.  This  NPRM  proposes  controlled 
substances  testing  requirements  as 
subparts  G  through  L  of  new  part  382. 
The  companion  ^RM  on  alcohol 
testing,  also  published  in  today’s 
Federal  Register,  includes  subparts  A 
through  F  of  part  382. 

Based  on  comments  received  on  this 
NPRM  and  the  companion  NPRM  on 
alcohol  testing,  the  FHWA  will  consider 
integration  of  the  two  proposals  in  one 
final  rule. 

SECnON-BY-SECnON  ANALYSIS 

Part  382 — Controlled  Substances  and 
Alcohol  Testing 

Subpart  G — Controlled  Substances  Use 
and  Testing 

Section  382.701  Purpose  and  scope 

This  section  is  taken  fiom  the  current 
controlled  substances  testing  regulations 
at  §  391.81.  Paragraph  (c)  of  the  current 


regulations  has  been  moved  to  proposed 
§  382.911(e). 

Section  382.703  Applicability 

Currently,  the  FHWA's  controlled 
substances  testing  requirements  are  part 
of  the  driver  qualification  standards. 

The  requirements  apply  to  motor 
carriers  and  drivers  of  the  motor  carriers 
operating  in  CMVs  greater  than  26,000 
pounds  GVWR  who  are  involved  in 
interstate  commerce  and  are  subject  to 
the  FMCSRs.  Private  and  for-hire  motor 
carriers  of  property  and  for-hire  motor 
carriers  of  passengers  are  subject  to  the 
FMCSRs.  However,  the  FM(3SRs  include 
several  general  exemptions  for  certain 
types  of  transportation,  such  as  fire 
trucks  and  rescue  vehicles  involved  in 
an  emergency,  governmental  operations 
and  school  bus  operations.  Therefore, 
drivers  involved  in  the  exempted 
transportation  operations  are  not 
currently  required  to  comply  with  the 
FHWA’s  controlled  substances  testing 
requirements.  In  addition,  anyone  who 
is  not  required  to  meet  the  physical 
qualifications  requirements,  such  as 
farm  custom  operations,  apiarian 
industries  and  certain  farm  vehicle 
drivers,  are  also  exempt  from  the 
controlled  substances  testing 


requirements.  Finally,  while  the 
FMCSRs  generally  apply  to  commercial 
motor  vehicles  exceeding  10,000 
pounds  GVWR,  the  drug  testing 
provisions  of  part  391  apply  only  to 
drivers  of  commercial  motor  vehicles 
exceeding  26,000  pounds  GVWR. 

The  Act  amends  the  CVMSA,  and 
therefore,  the  definitions  of 
“commercial  motor  vehicle"  and 
“commerce"  in  the  CVMSA  apply.  This 
means  that  the  testing  requirements  of 
the  Act  extend  to  interstate  and 
intrastate  operations  in  commercial 
motor  vehicles  exceeding  26,000 
pounds  GVWR  and  that  the  FMCSR 
exemptions  stated  above  and  listed  in 
49  CFR  390.3(f)  do  not  apply. 

The  FHWA  is  therefore  proposing  that 
the  class  of  drivers  who  are  required  to 
obtain  a  CDL  are  the  same  drivers  who 
would  be  subject  to  the  controlled 
substances  testing  requirements  of  this 
rule.  Because  they  are  the  subject  of  a 
companion  rule,  the  FHWA  is  also 
proposing  that  motor  carriers  and 
drivers  for  those  motor  carriers  subject 
to  the  alcohol  and  controlled  substances 
testing  requirements  of  the  Federal 
Transit  Administration  (FTA),  formerly 
the  Urban  Mass  Transportation 
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Administration,  be  excluded  from  the 
requirements  of  this  rule. 

By  the  same  token,  the  FHWA  is 
proposing  that  any  entity  operating 
under  a  waiver  of  all  CDL  reqiiirements, 
approved  or  authorized  by  the  FHWA, 
would  not  be  subject  to  the  controlled 
substances  testing  requirements  of  the 
Act.  This  exemption  from  testing  does 
not  extend  to  holders  of  restrict^  CDLs. 
Accordingly,  the  measure  of 
applicability  is:  if  a  person  is  required 


to  obtain  a  CDL,  that  driver  and  the 
employing  motcnr  carrier  must  comply 
with  these  proposed  controlled 
substances  testing  requirements. 

This  means  there  would  be  certain 
entities  who  are  not  required  to  comply 
with  the  FMCSRs,  but  who  would  now 
be  subject  to  the  requirements  of  this 
rule.  For  example,  governmental  and 
school  bus  drivers  as  well  as  drivers  of 
private  motor  carriers  of  passengers 
would  now  be  required  to  submit  to 


tests.  Governmental  operations  include 
all  levels  of  government.  Federal,  State 
and  local.  Private  motor  carriers  of 
passengers  would  include,  but  not  be 
limited  to,  civic  and  church 
organizations. 

Table  n  shows  which  groups  have 
waivers  or  restricted  CDLs  and  which 
groups  will  be  required  to  be  tested 
under  this  rule. 


Table  II— Commercial  Driver’s  License  (CDL)  Waivers 


Type 

CDL  requiremerTt 

Tests  required 

Fun  Waiver 

Of  aH  CDL  requirafnems  for  vehidea  ovfnedfopefated  by  Dept,  of  Defense. 

No  CDL  required  . 

No  controlled  substances  or  alcohol 
testing  required  ucxier  49  CFR  R. 
382. 

—Active  Duty  Military  Peraonnel 
—Active  Duty  Rssefves  and  Natl  Guard 
—National  Guard  Military  Technicians 

State  Option  Waiver 

States  may  waive  all  CDL  requirements,  If  waiver  conditions  are  met. 

Farm  VaNnia  OparalrMa  .  . . . , . 

If  State  waives  the  Irxllvldual  . 

No  tesUrrg  is  required. 

Controlled  Substances  and  Aloohol  test¬ 
ing  is  required. 

No  testing  Is  required. 

Controlled  Substances  and  Alcohol  test¬ 
ing  is  required. 

Firefighters  and  Other  Operators  of  Emergency  Equipment . . . 

If  State  DOES  NOT  waive  the  individual 

If  State  waives  the  Individual  . 

If  State  DOES  NOT  waive  the  individual 

Umltad  Wahfor/Reetricted  CDL 

States  may  waive  COL  knowledge  and  skHls  testing  and  Issue  restricted  CDLs. 

FamvRaMafi  Sarvlca  Inriuaiiiaa  . 

The  operators  of  these  vehicles  ARE  re¬ 
quired  to  obtain  a  Restricted  CDL. 

The  operators  of  these  vehiclee  ARE  re¬ 
quire  to  obtain  a  Restricted  COL 

See  Note. 

See  Note. 

— Farm  rstaU  outlets  t  suppUers 
-Agri-chemical  businesses 
—Livestock  feeders 
—Custom  Harvesters 

Isolated  Secllore  of  Alaska .  . 

Noto:  ConirolM  MbaianoM  and  aloohol  tMting  '*  raquirad  of  Omm  operaton.  AddiDofWily,  tbaaa  oparalort  than  hava  a  pra-amployment^pra-duty  taat  for  oontrellad  aubatancaa  and  alcohol 
each  tima  lha  Siala  raquiraa  the  Koanae  to  bo  ravahdawd  for  thosa  oparatora. 


The  FHWA  is  proposing  the  same 
applicability  with  the  CDL  to  comply 
with  the  intent  of  Congress  and 
estimates  that  this  proposal  will  add 
about  two  million  drivers  to  the  current 
estimate  of  three  million  drivers  subject 
to  the  current  controlled  substances 
testing  requirements. 

Paragraph  (c)  of  this  section  excepts 
those  drivers  from  controlled  substances 
testing  requirements  who  are  based  at  or 
depart  from  home  terminals  in  foreign 
nations.  Implementation  of  controlled 
substances  testing  of  foreign-domidled 
commercial  motor  vehicle  operators, 
mandated  by  the  Act,  will  be  considered 
in  an  advanced  notice  of  proposed 
rulemaking  published  elMwWe  in 
today’s  Fedwal  Roister.  Comments  on 


this  issue  should  be  submitted  to  that 
docket. 

Section  382.705  Controlled  Substances 
Testing  Procedures 

This  section,  similar  to  proposed 
§  382.105,  Alcohol  testing  procediues, 
requires  all  motor  carriers  performing 
controlled  substances  testing  to  use  &e 
procedures  described  and  set  forth  in  49 
CFR  part  40  for  controlled  substances 
testing. 

Section  382.707  Definitions 

The  definitions  unique  to  this  part  are 
included  in  this  section.  The  terms 
common  to  title  49,  chapter  in, 
subchapter  B,  are  already  included  in  49 
CFR  390.5,  Definitions,  and  are 
applicable  to  this  part,  luiless  otherwise 


defined.  The  terms,  “commerce”  and 
“commercial  motor  vehicle."  are  taken 
from  49  CFR  part  383,  the  requirements 
for  a  CDL.  These  definitions  expand  the 
applicability  to  intrastate  operations  as 
well  as  the  other  operations  currently 
exempted  from  the  FMCSR. 

The  term  accident  is  proposed  and  is 
identical  to  that  being  proposed  in 
another  rulemaking  on  accident¬ 
reporting  requirements.  See  57  FR 
33712. 

The  term  on-duty  is  proposed  to  be 
defined  here  and  a  conforming 
amendment  to  49  CFR  395.2, 
Definitions,  is  also  being  proposed  to 
ensure  that  motor  carriers  maintain 
control  over  the  controlled  substances 
testing  procedures  in  those  cases  where 
the  motor  carrier  directs  the  driver  to 
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provide  a  urine  specimor  for  teeting 
under  the  reqxiirements  of  this  rule.  i.e. 
all  those  except  pre-employment  and 
retum-to-duty  testing.  The  FHWA 
strongly  encourages  comments  on  this 
propositi. 

Tne  FHWA  is  also  proposing  a 
definiticm  of  the  term  "consortium”  to 
indicate  that  persons  other  than  the 
motor  carrier  may  perform  the  actual 
testing  and  other  functions,  provided, 
however,  that  these  functions  are  at  the 
direction  and/or  approval  (when  they 
are  done  jmor  to  the  motor  carrier’s 
knowled^  as  may  be  in  the  case  of  a 
driver-based  consortium)  of  the  motor 
carrier.  The  FHWA  will  continue  to 


hold  the  motor  carrier  respcmsible  for 
compliance  vrith  these  proposed 


mirements. 

rhe  othw  definitions  remain  the  same 


as  currratly  in  49  CFR  part  391.  subpart 
H. 


Section  382.709  Preemption  of  State 
and  Local  Laws 

The  FHWA  is  proposing  to  add 
§  382.709,  Preemption  of  State  and  local 
laws  to  be  consistent  with  section 
5(eKl)  of  the  Act.  This  section  is  similar 
to  the  proposed  §  382.109.  The  Act 
contains  an  express  preemption  of  State 
and  local  reqriirements  that  are 
“inconsistent  with”  the  Federal 
controlled  substances  rules  applicable 
to  the  highway,  aviation,  and  transit 
industries.  As  proposed.  State  and  local 
requirements  are  preempted  whenever  it 
is  not  possible  to  comply  with  both  the 
Federal  and  the  State  or  local 
requirements  at  whenever  compliance 
with  the  State  or  local  requirements 
would  frustrate  the  Federal  requirement. 
For  example,  a  State  reqvdrement 
pndiibiting  controlled  substances 
testing  of  commercial  motor  vehicle 
truck  drivers  would  be  preempted  to  the 
extent  compliance  with  it  would 
prevent  compliance  with  a  controlled 
substances  test  required  under  this  part. 
Also,  a  local  requirement  for  a  blood  test 
to  confirm  controlled  substance  use  by 
a  commercial  motor  vehicle  motor 
coach  driver  would  be  preempted  since 
it  would  frxtstrate  aax>mplishment  of 
the  Federal  rule,  which  does  not  require 
confirmatory  blood  testing. 

The  FHWA  shares  the  same  concern 
as  expressed  by  the  Congress  regarding 
cement  and  proposed  State  legislation 
which  does  or  would  prcdiibit  or  restrict 
drug  and  alcohol  testing  of  certain 
clas^  of  individuals  and  that  these 
restrictions  may  impinge  upon  the 
ability  to  efiectively  implement  these 
proposed  rules.  See  S.  Rep.  No.  54. 102d 
Cong.,  1st  Sess.  33  (1991). 

Paragraph  (b)  of  propped  §  382.709 
states  ^t  nothing  in  this  part  preempts 


State  and  local  laws  that  impose 
criminal,  civil  or  administrative 
penalties  or  other  sanctions  on  a  driver 
found,  without  regard  to  testing 
required  by  this  part,  to  have  operated 
a  commercial  motor  vehicle  wfole  rising 
controlled  substances  in  violation  of  law 
or  Federal  regulation.  The  FHWA  is 
committed  to  working  with  State  and 
local  officials  in  preventing  all  persons 
from  operatii^  a  CMV  while  using 
controlled  substaimes. 

Section  382.711  Other  Requirements 
Imposed  by  Motw  Carriers 

This  section,  similar  to  proposed 
§  382.111.  explains  that  these  proposed 
rules  would  not  afiect  the  motor 
carrier’s  policies  or  pro^ams  for 
prohibiting  controlled  substances  use, 
testing  or  rehabilitation,  except  as 
provided  for  in  these  proposed  rules. 
That  is,  imless  these  rules  specifically 
address  a  motor  carrier’s  program  or 
policy  elemmt  and  the  motor  carrier’s 
program  or  policy  element  does  not 
frustrate  or  supersede  these  rules,  the 
motor  carrier  may  have  more  stringent 
rules.  These  more  stringent  rules  must 
be  clearly  distinguished  to  the  driver 
that  the  more  stringent  rules  are  based 
upon  the  motor  carrier’s  own  authority 
to  impose  such  rules. 

The  Americans  with  Disabilities  Act 
of  1990  (ADA),  and  relevant  Equal 
Employment  Opportimity  Commission 
(EEOC)  guidelines,  require  no  changes 
to  the  current  regulations  for  drug 
testing,  part  391,  subpart  H.  or  the 
proposed  rule.  The  FHWA’s  drug  testing 
.  requirements  are  designed  to  detect 
current  users  of  ccmtrolled  substances. 
Under  the  ADA,  current  illegal  users  of 
controlled  substances  are  expressly 
excluded  from  the  definition  of  person 
with  a  disability  and  are  therefore  not 
protected  by  the  ADA.  Employers  are 
not  prohibited  by  the  ADA  from  taking 
adverse  employment  actions  against 
employees  for  detected  drug  use. 
Consistent  with  this  approach,  the 
FHWA  rules  simply  do  not  contemplate 
the  consequences  of  drug  use  on  the 
employment  relationship. 

Employers  may  prohibit  the  use  of 
drugs  on  the  job  under  the  ADA,  which 
is  also  consistent  with  FHWA 
prohibitions.  Finally,  though  there  is  no 
conflict  between  the  ADA  and  FHWA 
rules,  the  EEOC  guidelines  provide  that 
it  is  a  defense  to  a  charge  of 
discrimination  under  the  ADA  that  a 
challenged  action  is  required  by  other 
Fed^l  law  or  regulation,  such  as  the 
FHWA  rules  on  controlled  substances. 


Sectiem  382.713  Requirement  for 
Notice 

This  section  is  similar  to  proposed 
§  382.113  which  provides  that  prior  to 
subjecting  a  driver  to  a  controlled 
substances  test  in  accordance  with  these 
proposed  rules,  the  motor  carrier  or 
Federal,  State  or  local  official  must 
notify  the  driver  that  the  test  shall  be 
performed  in  accordance  with  these 
proposed  rules.  No  motor  carrier  shall 
misrepresent  that  a  test  is  being 
performed  piirsuant  to  this  part.  Motor 
carriers  or  ffieir  agents  shall  not  use  the 
Federal  standard  custody  and  control 
form  for  testing  which  is  not  required  by 
any  Federal  agency.  If  this  form  is  used, 
it  shall  be  a  violation. 

Section  382.715  Starting  Date  for 
'Controlled  Substances  Programs 

The  implementation  schedule 
proposed  is  consistent  with  the 
schedule  used  in  the  November  21, 

1988,  final  rule  for  controlled 
substances  testing  and  is  the  same  as 
proposed  §  382.115  for  alcohol  testing 
programs.  The  FHWA  is  proposing  to 
allow  approximately  one  year  from  the 
effective  date  for  larger  carriers  and 
approximately  two  years  for  smaller 
carriers.  The  number  of  drivers  a  motor 
carrier  is  using  on  the  efiective  date  of 
the  final  rule  will  be  the  factor  used  to 
determine  if  a  carrier  is  large  or  small. 
Fifty  or  more  drivers  will  designate  a 
motor  carrier  as  large  and  less  than  50 
drivers  will  designate  a  motor  carrier  as 
small  for  the  purposes  of  implementing 
the  requirements  of  this  rule.  The 
FHWA  is  eliminating  application  of  the 
term  “drivers  subject  to  testing”  as  used 
in  the  November  21, 1988,  final  rule. 

The  FHWA  believes  that  a  one  year 
period  is  sufficient  time  to  implement 
the  controlled  substances  testing 
requirements,  including  the  changes 
contained  in  part  40  as  proposed  in 
today's  Federal  Register,  in  the 
operations  of  these  larger  motor  carriers 
without  any  significant  economic  or 
operational  burdens.  Motor  carriers  that 
are  currently  testing  drivers  in 
accordance  with  49  CFR  part  391, 
subpart  H  may  implement  these 
proposed  regulations  on  or  after  the 
effective  date  of  the  final  rule,  but  no 
later  than  the  starting  date  delineated  in 
this  section. 

Subpart  H— Prohibitions  and 
Consequences 

Section  382.801  Controlled  Substances 
Use 

rhe  FHWA  currently  has  very 
stringent  controlled  substances  use 
prohibitions  in  the  FMCSRs.  These 
prohibitions,  which  apply  to  both 
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drivers  of  CMVs  and  motor  carriers,  are 
being  revised  and  included  in  this 
section  and  §  382.803.  Drivers  shall  be 
prohibited  horn  using  controlled 
substances. 

Section  382.803  Controlled  Substances 
Testing 

As  stated  in  proposed  §  382.801,  this 
prohibition  applies  to  both  drivers  of 
CMVs  and  motor  carriers.  As  with 
§  382.801,  drivers  shall  also  be 
prohibited  from  testing  positive  for 
controlled  substances  while  driving 
commercial  motor  vehicles.  This 
requirement  is  directly  from  the 
Omnibus  Act,  which  requires  a  testing 
program  to  determine  if  a  CMV  driver 
has  used  a  controlled  substance  in 
violation  of  law  or  Federal  regulation.  , 

Section  382.805  Refusal  to  Submit  to  a 
Required  Controlled  Substances  Test 

This  section,  which  is  similar  to 
proposed  §  382.211,  provides  that 
drivers  shall  not  refuse  to  submit  to 
required  tests  and  that  the  motor  carrier 
shall  not  permit  a  driver  who  refuses  to 
bo  tested  to  perform  safety-sensitive 
functions. 

Subpart  I— Controlled  Substances  Tests 
Required 

The  FHWA  is  not  proposing  to  require 
periodic  testing.  The  Act  gives  the 
Secretary  such  discretion  only  for  this 
type  of  testing.  Based  upon  the  FHWA’s 
experience  with  controlled  substances 
testing,  the  FHWA  has  decided  to 
eliminate  periodic  testing  upon  the 
effective  date  of  this  rule.  The  current 
controlled  substances  testing  regulations 
allow  motor  carriers  to  discontinue 
periodic  testing  for  a  driver  when  that 
driver  has  had  one  pre-employment,  one 
periodic,  or  one  random  test  and  the 
motor  carrier  is  randomly  testing  at  a  50 
percent  testing  rate.  It  is  FHWA’s 
understanding  that  many  carriers  are 
indeed  discontinuing  periodic  testing 
for  controlled  substances  after  the  driver 
has  had  one  of  these  tests.  The  FHWA 
believes  the  other  types  of  testing  will 
adequately  detect  and  deter  controlled 
substances  use.  Therefore,  the  FHWA  is 
proposing  to  eliminate  periodic  testing 
for  the  use  of  controlled  substances. 

The  sections  for  pre-employment/pre- 
duty,  post-accident,  random,  reasonable 
suspicion,  retum-to-duty,  and  follow-up 
testing  listed  below  are  similar  to  the 
alcohol  testing  sections,  §§  382.301 
through  382.311,  published  elsewhere 
in  today's  Federal  Register. 

Section  382.901  General 

Proposed  §  382.901(a)  is  identical  to 
the  current  §  391.97(d).  Proposed 
paragraph  (b)  requires  all  controlled 


substances  testing  specimens  collected 
to  use  the  "split  sample"  collection 
procedure  (49  CFR  part  40).  This 
provision  is  mandated  by  the  Omnibus 
Transportation  Employee  Testing  Act 
(Pub.  L.  102-143). 

Section  382.903  Pre-Employment/Pre- 
Duty  Testing 

Motor  carriers  shall  test  for  controlled 
substances  use  drivers  or  driver- 
applicants  it  intends  to  hire  or  use,  prior 
to  the  first  time  the  driver  operates  a 
CMV.  The  motor  carrier  may  not  use  the 
driver  iinless  and  until  the  result  of  the 
test  is  negative. 

An  exception  from  the  testing 
requirement  will  be  allowed  if  the 
driver  has  had  a  prior  pre-employment 
controlled  substances  test  performed 
under  this  subpart  or  another  DOT 
agency  rule  in  the  past  six  months 
which  indicated  a  negative  test  result 
and  has  had  no  subsequent  veriffed 
positive  test  results. 

Section  382.905  Post-Accident  Testing 

The  FHWA  is  strongly  committed  to 
ensuring  that  drivers  who  are  involved 
in  an  accident  are  tested  for  the  use  of 
controlled  substances.  The  Act  requires 
FHWA  to  test  for  controlled  substances 
each  commercial  motor  vehicle  operator 
who  was  involved  in  an  accident  in 
which  there  was  loss  of  any  human  life. 
The  FHWA  is  proposing  to  use  this 
requirement  plus  a  requirement  that  any 
accident  in  which  a  motor  vehicle  is 
required  to  be  towed  away  from  the 
accident  scene  and  the  driver  receives  a 
citation  for  a  moving  violation  of  a  State 
or  local  traffic  law,  a  post  accident  test 
is  required  to  be  performed.  This 
additional  criteria  is  currently  required 
in  the  existing  49  CFR  part  391,  subpart 
H,  except  for  the  motor  vehicle  involved 
in  an  accident,  and  required  to  be  towed 
away  from  the  accident  scene  which 
will  replace  the  amount  of  property 
damage  criterion. 

Post  accident  testing  may  have  to  be 
performed  not  only  when  an  accident 
occurs  while  the  driver  is  actually 
driving  a  commercial  motor  vehicle,  but 
also,  in  an  accident  involving  a  fatality, 
when  the  driver  is  performing  a  safety- 
sensitive  function.  For  instance,  a  driver 
parks  a  truck  improperly,  on  the 
travelled  portion  of  the  highway. 
Another  motorist  collides  with  the  truck 
and  the  motorist  is  killed.  The  driver  of 
the  truck  will  be  required,  by  this  rule, 
to  be  tested  for  controlled  substances. 
Post-accident  testing  must  also  be 
performed  when  the  driver  receives  a 
citation  arising  from  the  accident. 

The  FHWA  is  proposing  that  drivers 
must  be  tested  as  soon  as  possible,  but 
within  eight  hours  of  the  accident.  The 


FHWA  has  received  a  recommendation 
from  the  National  Transportation  Safety 
Board  to  shorten  the  time  frame  for  post¬ 
accident  testing.  For  this  reason,  the 
FHWA  proposes  to  require  a  test  within 
a  shorter  time  frame  than  the  current 
rule.  However,  in  the  event,  for  valid 
reasons  (as  documented  by  the  motor 
carrier)  the  test  can  not  be  conducted 
within  the  eight-hour  time  frame,  the 
driver  must  ^  tested  as  soon  as 
possible,  but  prior  to  twenty-four  hours 
elapsing.  Failure  to  complete  a  test  on 
a  driver  within  the  prescribed  twenty- 
four  hours  following  an  accident  would 
be  justifrable  only  if  valid  reasons  (as 
determined  by  FHWA)  can  be 
documented.  After  the  twenty-four 
hour,  the  motor  carrier  should  cease  all 
attempts  to  take  a  urine  specimen  for  a 
controlled  substances  test  and  must 
document  why  the  test  could  not  be 
submitted. 

Valid  reasons  would  include,  but  are 
not  limited  to,  securing  hazardous 
materials  loads,  providing  first-aid 
treatment,  assisting  in  securing  the 
accident  site,  being  detained  or  arrested 
by  law  enforcement  officials  and  a 
driver  who  has  a  ureterosigmoidostomy 
or  is  unconscious.  A  driver  would  also 
be  prohibited  from  driving  a  CMV  for  a 
minimum  of  one  year  if  the  driver 
refused  to  be  tested. 

Although  stated  in  general  terms  in 
subpart  L  of  this  proposal,  the  FHWA 
believes  that  a  statement  that  motor 
carriers  be  required  to  provide  drivers 
with  the  necessary  post-accident 
procedures  and  instructions  prior  to 
operating  a  CMV,  on  a  continuous  basis, 
be  made  within  the  body  of  this  section. 
Additionally,  motor  carriers  would  be 
required  to  maintain  the  information 
relating  to  the  controlled  substances  test 
or  the  need  for  a  test,  if  one  was  not 
performed.  This  information  would 
include  the  valid  reasons  when  a  test 
was  not  performed  imder  the 
recordkeeping  requirements  in 
§  382.1013  of  this  proposed  rule. 

The  FHWA  proposes  in  §  382.905(f)  to 
allow  tests  done  by  Federal,  State  or 
local  officials  having  independent 
authority  to  require  controlled 
substances  tests  to  meet  the 
requirements  of  this  section  if  the 
results  of  the  test  are  obtained  by  the 
motor  carrier  and  the  testing  was 
performed  in  conformance  with  the 
applicable  Federal,  State  or  local 
requirements  for  controlled  substances 
testing.  This  means  that  if  a  National 
Park  Service  Police  officer.  State 
Highway  Patrol  officer,  municipal 
police  officer,  or  similar  official  has 
independent  authority  to  require  a 
controlled  substances  test  after  an 
accident,  this  test  may  be  deemed  as  a 
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completed  test  by  the  motor  carrier  if 
the  official  used  an  approved  or 
applicable  testing  methodology  for  his/ 
her  jurisdicticHi  and  the  motm'  carrier 
obtains  the  results  of  die  test.  This  will 
allow  motor  carriers  to  accept  tests  done 
by  law  enforcement  officials,  such  as, 
but  not  limited  to,  blood  tests,  saliva 
tests,  or  hair  tests  when  these  tests  are 
approved  in  the  jurisdiction  of  the  law 
enforcement  official  and  the  results  are 
for  the  NIDA-five  controlled  substances 
and  at  the  49  CFR  part  40  cutoff  levels. 

§  382.907  Random  Testing 

The  FHWA  is  proposing  random 
testing  that  is  sii^lar  to  the  current 
requirements  of  49  CFR  part  391  subpart 
H.  The  FHWA  is  proposing  that  the 
testing  rate  will  remain  the  same  as 
subpart  H  at  50  percent  of  the  number 
of  driver  positions  used  by  the  motor 
carrier.  A  motor  carrier’s  driver 
positions  are  determined  by  how  many 
drivers  the  mot(^  carrier  has  on  average 
during  a  one  year  period.  If  the  motor 
carrier’s  driver  population  fluctuates, 
the  FHWA  expects  motor  carriers  to 
adjust  their  random  selecticxis  based  on 
the  number  of  drivers  in  a  testing  cycle. 

The  motor  carrier  would  select  dnvers 
for  testing  at  various  times  and  would 
ensure  that  the  selection  was  based  on 
statistically-valid  methods.  The  driver 
selected  would  be  notified  only  when 
he/she  would  be  ehle  to  provide  a  urine 
specimen  immediately  upon 
notification.  That  is,  the  driver,  once 
notified,  would  proceed  directly  to  the 
collection  site  and  provide  a  specimen 
without  performing  furthw  work  or 
taking  any  other  actions  which  do  not 
lead  to  the  submission  of  the  specimen. 

The  motor  carrier  must  spread  testing 
reasonably  throughout  a  12  month 
period.  Medium  and  large  carriers,  those 
with  seven  or  more  drivers,  must  select 
driver’s  names  at  least  once  each  qiiarter 
under  the  current  drug  r^ulations.  The 
FHWA  will  expect  similar  performance 
under  this  proposal  Also  motor  carriers 
must  ensure  that  each  driver  has  an 
equal  chance  of  being  tested  during  the 
selection  of  driver’s  names. 

The  FHWA  has  had  many  inquiries 
Grom  owner-operators  and  the  public  on 
how  owner-operators  comply  with  the 
random  testing  requirements.  It  has 
been  the  Department  of  Transportation’s 
view  that  owner-operators  are  not 
allowed  to  have  a  random  testing 
program  on  their  own.  Owner-operators 
must  meet  the  conditions  of  random 
testing,  which  include  that  the  random 
selection  process  be  unannounced.  Hie 
FHWA  believes  that  the  requirement  of 
imannounced  testing  requires  that  an 
owner-c^erator  must  join  a  consortium, 
group  or  have  a  neutral,  unbiased  third 


party  select  a  date  for  testing  and  the 
third  party  keeps  the  date  ccmfidential 
from  foe  wver  until  that  date  arrives. 
Owner-operators,  under  this  proposal, 
will  be  expected  to  pwform  the  same 
type  of  random  sek^on  process. 

Section  382.911  Reasonable  Suspicion 
Testing 

The  term  “reasonable  suspicion”  is 
defined  as  "the  actions,  appearance, 
behavior,  amduct,  speech  or  body  odors 
of  a  driver  contemporaneous  with  the 
operation  of  a  CMV  which  are  indicative 
of  the  use  of  ccmtrolled  substances.”  As 
with  the  current  controlled  substances 
testing  requirements,  unless  it  is  not 
feasible,  at  least  one  supervisor  or  motor 
carrier  official  must  m^e  the  required 
observations.  Tho  person  making  the 
observations  and  determining  tl^  the 
driver  must  be  tested  for  controlled 
substances  use  must  be  trained  in 
detecting  the  symptoms  of  controlled 
substances  use.  The  observations  must 
be  documented  and  signed  by  the 
observers  within  24  hours  of  the 
observation.  A  copy  of  the 
documentation  shall  be  attached  to  the 
results  of  the  test  and  retained  for  a 
minimum  of  one  year. 

Section  382.913  Retum-to-Duty 
Testing 

This  proposed  section  requires  the 
motor  carrier  to  conduct  retum-to-duty 
testing  after  a  violation  of  this  part  and 
prior  to  allowing  the  driver  to  drive  a 
commercial  motOT  vehicle.  A  motor 
carrier  is  required  to  test  a  driver  who 
has  violated  any  of  the  controlled 
substances  prohibitions  in  subpart  H  of 
this  part  prior  to  that  driver  again 
performing  safety-sensitive  fimctions, 
such  as  driving  a  commercial  motor 
vehicle. 

Section  382.914  Follow-Up  Testing 

This  section  requires  testing  after  a 
determination  by  a  substance  abuse 
professional  that  the  driver  is  in  need  of 
assistance  (rehabilitation),  but  that  such 
testing  cannot  exceed  five  years  and  is 
in  adffition  to  the  other  types  of  testing. 
The  SAP  may  discontimm  the  testing  at 
any  time  after  the  required  six  follow¬ 
up  tests. 

Section  382.915  Exceptimis  for  Testing 
Performed  by  Consortiums 

This  section  provides  that  pre¬ 
employment/pre-duty  testing  and 
random  testing  need  not  be  performed 
directly  by  the  motor  carrier  provided 
that  the  motor  carrier  directs  or 
approves  such  testing  program  prior  to 
using  a  driver  participating  in  the 
program.  The  FHWA  recognizes  the 
high  driver  riimover  rate  in  the  motor 


carrier  industry  and  believes  that  the 
provisions  of  this  proposed  section  will 
minimize  additicmal  unnecessary  tests 
while  ensuring  that  drivers  who  use 
controlled  substances  while  opmating  a 
CMV  or  on  duty  are  identified  and 
prohibited  from  performing  safety- 
sensitive  tasks. 

The  proposed  conditions  rmdw  which 
a  motm  cmrier  may  use  a  driver  without 
testing  the  driver  for  jne-employment/ 
pre-duty  are  similar  to  the  conchtions 
presently  included  in  49  CFR  391.103. 

The  informati<m  that  a  motor  carrier  is 
to  obtain  from  a  third-party  testing 
service  provider  is  similar  to  that 
contained  in  49  CFR  391.103  and 
391.109. 

Section  382.917  Split  Sample  Testing 

This  proposed  section  sets  forth  the 
driver’s  ri^ts  regarding  the  testing  of  a 
subdivided  portion  of  me  driver’s 
specimmi  upon  a  verified  positive  test 
result.  The  Omnibus  Act  gives  a  driver 
who  has  tested  positive  the  right  to 
request  that  the  split  sample  be  tested  at 
a  cfifferent  laboratory.  The  Act  does  not 
specify  who  is  to  choose  the  laboratory 
and  who  is  to  pay  for  the  test.  The 
proposed  paragraph  gives  the  driver  the 
right  to  request  a  different  laboratory  to 
test  the  secondary  split  sample.  The 
FHWA  is  restating  that  the  request  for 
testing  the  split  sample  must  be  made 
within  72  hours  of  being  notified  that 
the  original  sample  is  verified  as 
positive.  This  time  period  is  required  by 
49  CFR  part  40.  The  FHWA  believes, 
though,  that  it  must  be  restated  in  this 
section  because  many  drivers  do  not 
have  copies  of  49  CFR  part  40  and  this 
provision  is  important  to  them.  The 
driver  has.  by  this  regulation,  up  to  72 
hours  to  request  the  secondary  sample 
be  tested  to  confirm  the  presence  of  the 
controlled  substance(s)  identified  in  the 
primary  split  samples  test.  A  motor 
carrier  or  its  agent,  the  medical  review 
officer,  may  allow  a  longer  time  period. 
Regardless  of  whether  the  drivw 
requests  a  test  of  the  secondary  split 
sample,  all  consequences  shall  begin  as  . 
soon  as  the  verified  positive  is  reported 
to  the  driver.  If  the  test  is  cancel^,  the 
consequences  shall  cease  at  that  time. 
The  source  of  payment  for  the  analysis 
of  the  split  scunple  test  is  not  provided, 
but  is  a  labor/management  issue. 

The  FHWA  will  require  that  a  motor 
carrier  report  to  FHWA  instances  in 
which  a  verified  positive  test  result  is 
converted  to  a  canceled  test  because  the 
split  sample  result  is  negative.  The 
report  will  be  made  to  the  FHWA’s 
Regional  Director,  Office  of  Motor 
Capers  for  the  region  in  which  the 
motor  carrier  has  its  principal  place  of 
business.  The  regional  and  division 
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offices  of  the  Office  of  Motor  Carriers 
enforce  and  implement  the  controlled 
substances  testing  regulations.  For  this 
reason,  motor  carriers  must  keep  the 
local  offices  informed  of  any  problems 
they  are  having  with  the  procedures  or 
regulations.  The  FHWA  does  not  expect 
many  instances  where  these  reports  will 
be  necessary,  since  the  FHWA  has  never 
been  informed  of  such  an  event 
occurring  xmder  the  current  regulations, 
which  allow,  but  do  not  require,  motor 
carriers  to  perform  split  sample  testing. 
The  reports  will  assist  the  FHWA  and 
E)OT  in  quality  control  assessments. 

Section  382.919  Canceled  Tests 

This  section  specifies  when  a 
resubmission  of  a  canceled  test  is 
required  and  when  it  is  prohibited. 

Many  motor  carriers  performing  testing 
imder  the  current  rules  believe  that 
when  a  random  test  is  canceled  by  the 
laboratory  and/or  the  medical  review 
officer  that  a  driver  must  submit  a  new 
specimen  for  testing.  This  is  not  correct. 
Only  pre-employment,  retum-to-duty 
and  reasonable  suspicion  tests,  where 
reasonable  suspicion  is  still 
documentable,  mvist  be  conducted 
again.  Like  random  tests,  post-acddont 
tests  which  are  canceled,  must  not  be 
redone. 

Random  and  post-accident  testing  are 
deterrent  aspects  of  the  controlled 
substances  testing  program.  The  FHWA 
believes  that  the  acts  of  submission  of 
urine  for  testing  are  themselves 
deterrents  to  controlled  substances  use. 
This  is  not  to  say  that  the  FHWA 
condones  only  submission  of  urine 
under  the  random  or  post-accident 
testing  requirements  without  the 
laboratory  and  medical  review  officer 
functions  also  taking  place.  The  FHWA, 
though,  believes  that  a  cancellation  of  a 
test  by  the  laboratory  imder  its  criteria 
for  cancellation  of  tests  should  not 
subject  a  driver  to  a  resubmission  for 
that  test.  The  random  or  post  accident 
test  would  be  recorded  as  having  been 
performed,  but  that  a  canceled  result 
was  obtained. 

Under  existing  regulations,  a  canceled 
test  may  be  correct^  by  certain 
administrative  procedures.  This  will 
continue  imder  49  CFR  part  40. 
Additionally,  part  40  allows  employers 
or  motor  carriers  to  directly  observe  the 
next  required  FHWA  or  DOT  controlled 
substances  test,  when  certain  criteria 
have  been  met  which  indicate  a  possible 
adulteration  of  the  previous  specimen. 
These  criteria  are  precise  and  must  be 
followed  when  a  motor  carrier  chooses 
to  perform  a  direct  observation  of  a 
driver  urinating. 


Subpart  J— Notification  of  Controlled 
Substances  Test  Results  and 
Recordkeeping 

This  subpart  identifies  the  various 
notifications  and  recordkeeping 
requirements  between  each  party:  Motor 
carrier;  laboratory;  medical  review 
officer;  driver  and  substance  abuse 
professional. 

Section  382.1001  Laboratory 
Notifications 

Proposed  §  382.1001  requires 
laboratories  to  notify  medical  review 
officers,  in  accordance  with  the 
procedures  set  forth  in  49  CFR  part  40. 

Section  382.1003  Medical  Review 
Officer  Notifications  to  the  Tested 
Individual 

The  FHWA  is  proposing  to  continue 
to  afford  drivers  who  have  tested 
positive  for  controlled  substances  the 
opportunity  to  discuss  a  positive  test 
result  and  present  to  the  medical  review 
officer  the  affirmative  defense  that  the 
driver’s  use  of  the  controlled 
substance(s)  was  prescribed  by  a 
licensed  health  care  professional.  This 
section  is  similar  to  ffie  current  §  391.97. 
The  medical  review  officer  contacts  the 
driver  after  a  confirmed  positive  test  for 
this  reason.  When  the  medical  review 
officer  is  unable  to  contact  a  driver 
directly  after  a  confirmed  positive  test 
finding,  the  motor  carrier  will  be 
contacted  by  the  medical  review  officer 
and  will  be  required  to  instruct  the 
driver  to  contact  the  medical  review 
officer  prior  to  the  driver  being 
dispatched,  going  on  duty,  or 
continuing  on  duty.  Many  medical 
review  officers  have  informed  FHWA 
and  the  Office  of  the  Secretary  of 
Transportation  in  various  forums  that 
drivers  often  do  not  contact  them 
immediately.  The  provision  that  a  driver 
must  contact  the  medical  review  officer 
prior  to  performing  a  safety-sensitive 
function  is  added  to  assist  medical 
review  officers  in  reviewing  the  results 
quicker  and  reducing  the  time  necessary 
to  verify  a  test  as  negative  or  positive. 

Medical  review  officers  have  also 
reported  to  FHWA  that  many  drivers 
leave  the  motor  carrier’s  employ  or 
never  join  the  motor  carrier’s  work  force 
after  submission  of  a  urine  specimen. 
This  greatly  reduces  the  medical  review 
officer’s  ability  to  contact  the  driver  and 
verify  the  test  result.  Motor  carriers  will, 
therefore,  be  expected  to  make 
reasonable  efforts  to  contact  a  tested 
driver,  to  allow  the  individual  to 
provide  an  alternative  medical 
explanation  to  the  medical  review 
officer  and  be  referred  to  a  substance 


abuse  professional  if  the  test  is  verified 
as  positive. 

Section  382.1005  Medical  Review 
Officer  Notifications  to  the  Motor 
Carrier 

Proposed  §  382.1005  requires  medical 
review  officers  to  notify  motor  carriers 
of  the  results  of  a  controlled  substances 
test.  An  initial  notification  may  be  made 
orally  and/or  by  electronic  transmission, 
but  in  all  cases  a  written  notification 
must  be  forwarded  to  the  motor  carrier 
within  3  business  days.  Medical  review 
officers  would  also  be  required  to  report 
to  the  motor  carrier  the  medical  review 
officer’s  inability  to  contact  a  driver  to 
discuss  possible  alternative  medical 
explanations  as  an  affirmative  defense 
for  the  use  of  a  controlled  substance. 

Section  382.1007  Motor  Carrier 
Notifications 

This  section  proposes  that  motor 
carriers  would  be  required  to  notify 
driver-applicants  of  the  results  of  pre- 
employment  tests,  if  the  driver  requests 
the  results  within  60  days  after  the 
driver  is  notified  about  the  disposition 
of  the  employment  application.  This 
section  also  proposes  that  drivers  be 
notified  after  any  other  type  of  test 
required  by  subpart  I  of  this  proposal. 

Motor  carriers  would  also  be  required 
to  notify  drivers  when  the  medical 
review  officer  has  contacted  a 
designated  management  official  due  to 
an  inability  to  contact  the  driver 
directly.  As  a  follow  up,  motor  carriers 
must  notify  the  medical  review  officer 
that  the  driver  has  been  contacted  and 
has  been  instructed  to  contact  the 
medical  review  officer. 

Section  382.1009  Laboratory 
Recordkeeping  and  Record  Retention 

The  FHWA  is  well  aware  of  the 
paperwork  burdens  associated  with  this 
proposed  rule  and  has  analyzed  the 
need  for  every  document  required  to  be 
collected  and  retained.  'The  FHW'A  is 
describing  the  documents  which  must 
be  maintained  in  very  general  terms, 
allowing  motor  carriers  and  their  agents 
(laboratories,  medical  review  officers 
and  third  party  service  providers)  to 
customize  the  documents  to  fit  their 
particular  operation.  The  documents 
may  be  maintained  electronically  and 
shall  be  made  available  to  the  FHWA  in 
written  form  upon  demand. 

Section  382.1011  Medical  Review 
Officer  Recordkeeping  and  Record 
Retention 

Section  382.1011  proposes  the 
medical  review  officer’s  recordkeeping 
and  record  retention  requirements. 
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Section  382.1013  Motor  Carrier  Record 
Retention 

Section  382.1013  proposes  a  motor 
carrier’s  requirements  for 
recordkeeping. 

Section  382.1015  Reporting  of  Results 
in  a  Management  Information  System 

The  FHWA,  along  with  the  other  DOT 
agencies,  is  proposing  to  establish  a 
management  information  system  (MIS) 
to  obtain  and  analyze  the  controlled 
substances  testing  program  and  alcohol 
testing  program  information.  This 
section  sets  forth  the  requirements  for 
this  system. 

Elsewhere  in  today’s  Federal  Register 
is  a  parallel  "MIS”  I^RM  regarding  49 
CFR  part  40  and  49  CFR  part  391, 
subpart  H.  The  preamble  to  the  49  CFR 
part  40  NPRM  contains  many 
comments,  discussions  and  questions 
that  should  be  considered  in  reviewing 
this  NPRM.  Your  comments  on  this 
NPRM  should  indicate  that  you  are 
responding  to  questions  or  comments 
found  in  the  generic  NPRM  under  49 
CFR  part  40,  this  specific  NPRM  (FHWA 
Docket  No.  MC-92-23,  the  alcohol 
testing  NPRM  (FHWA  Docket  No.  MC- 
92-19),  or  the  NPRM  for  changing  49 
CFR  part  391,  subpart  H  (FHWA  Docket 
No.  MC-93-2). 

Section  382.1017  Access  to  Individual 
Records 

The  FHWA  is  proposing  that  all 
records  prepared  in  response  to  this 
proposed  rule  be  maintained  in  a  secure 
and  confidential  manner.  No  person 
may  release  information  on  an 
individual  test,  or  other  information 
pertaining  to  a  violation  of  this  part 
which  is  attributed  to  an  individual, 
unless  such  a  specific  release  is 
authorized  by  the  tested  individual, 
required  by  law  or  otherwise  expressly 
authorized  by  this  part.  This  proposal 
will  provide  for  adequate  seciirity  and 
confidentiality  of  test  results  and  other 
information. 

The  FHWA  is  further  proposing  to 
require  that  a  driver  have  access  to  the 
driver’s  records  upon  written  request. 
This  proposal  is  in  addition  to  the 
requirement  that  a  driver  be  notified  of 
the  results  of  a  test. 

Proposed  paragraph  (f)  requires  a 
motor  carrier  to  make  available  to 
another  motor  carrier,  upon  written 
request  of  a  driver,  the  information 
requested  by  the  driver  regarding  the 
driver’s  participation  in  the  motor 
carrier’s  controlled  substances  testing 
program.  The  FHWA  believes  this 
proposed  requirement  will  provide  the 
motor  carrier,  wishing  to  hire/use  a 
driver  who  has  previously  driven  for 


another  motor  carrier  subject  to  this 
part,  with  the  necessary  information 
regarding  the  driver’s  participation  in 
the  program  of  the  previous  motor 
carrier.  This  paragraph  complements  the 
existing  requirements  in  49  CFR  383.35 
and  391.23.  These  sections  require  a 
motor  carrier  to  check  previous 
employment  of  a  person  it  intends  to 
hire/use  as  a  driver  of  a  commercial 
motor  vehicle. 

The  FHWA  would  like  to  receive 
comments  regarding  whether  a  driver 
may  be  requb^  as  a  condition  of 
employment  to  provide  a  signed 
authorization  allowing  the  new  motor 
carrier  to  obtain  results  from  prior  tests 
performed  by  the  driver’s  preceding 
employing  motor  carriers.  The  FHWA 
recognizes  that  a  problem  exists  in  the 
industry  with  drivers  who,  after  testing 
positive  for  controlled  substances,  seek 
employment  with  another  motor  carrier 
without  informing  the  hiring  motor 
carrier  of  the  previous  tests.  This 
problem  is  exacerbated  by  the  hi^ 
turnover  rate  of  drivers  in  the  industry. 
The  FHWA  has  received  numerous 
comments  and  suggestions  from 
interested  parties  in  favor  of  requiring 
drivers  to  release  previous  tests  for 
controlled  substances  to  a  hiring  motor 
carrier.  The  FHWA  is  seeking  comments 
on  the  feasibility  of  these  suggestions  for 
controlled  substances  test  results. 

This  section  requires  a  motor  carrier 
to  release  all  information  relating  to  this 
part  and  permit  access  to  all  facilities 
utilized  in  complying  with  this  part 
when  requested  by  the  FHWA,  another 
DOT  agency,  the  Secretary  of 
Transportation  or  State  or  local  officials 
with  regulatory  authority  over  the 
controlled  substances  use  program  of  a 
motor  carrier.  The  facilities  may  include 
collection  sites,  record  storage  areas  and 
the  offices  and  records  of  substance 
abuse  professionals  (SAP).  In  addition, 
information  relating  to  an  accident 
under  investigation  by  the  National 
Transportation  Safety  Board  (NTSB) 
shall  Ite  released  to  the  NTSB  when  so 
requested. 

Section  382.1017(d)  imposes  on 
medical  review  officers  the  requirement 
that  medical  review  officers  make 
available  copies  of  all  test  results  and 
other  records  pertaining  to  the  motor 
carrier’s  controlled  substances  misuse 
prevention  program,  when  requested  by 
appropriate  government  agencies.  This 
represents  a  change  from  the  current 
rule  in  part  391,  subpart  H,  which 
imposes  such  a  requirement  only  on 
motor  carriers.  Direct  access  to  medical 
review  officer  records  is  being  proposed 
in  response  to  comments  fit>m  motor 
carriers  and  medical  review  officers 
administering  current  controlled 


substances  testing  programs.  Many 
medical  review  officers  have  expressed 
a  desire  to  report  positive  test  residts 
directly  to  FHWA,  but  feel  constrained 
by  the  lack  of  a  provision  expressly 
authorizing  such  release.  Such  a 
reporting  mechanism  could  be  an 
important  check  on  motor  carriers  who 
do  not  retain  records  of  positive' test 
results. 

As  an  agent  of  the  motor  carrier,  the 
medical  review  officer  is  subject  to  the 
access  requirements  imposed  expressly 
on  the  motor  carrier.  As  the  rule  is 
currently  written,  however,  there  may 
also  be  some  justification  for  treating  the 
medical  review  officer  and  the  motor 
carrier  as  different  entities  in  regard  to 
release  of  information.  See,  e.g.,  49  CFR 
391.89(a),  medical  review  officer  access 
provisions:  49  CFR  391.89(b),  motor 
carrier  access  provisions.  In  any  event, 
FHWA  currently  may  obtain  medical 
review  officer  generated  information  on 
positive  test  results  through  access  to 
motor  carriers  records.  Obtaining  the 
information  directly  from  the  medical 
review  officer  would  raise  no  additional 
privacy  considerations  for  the  driver, 
and  would  serve  as  an  effective  aid  in 
enforcement.  This  may  prove 
particularly  important  given  the 
additional  consequences  for  positive 
test  results  in  the  proposed  rule. 

Because  evaluation,  rehabilitation  and 
driving  prohibition  periods  will  result 
from  positive  tests  under  the  proposed 
rule,  there  will  be  an  even  greater 
incentive  on  the  part  of  motor  carriers 
to  not  retain  reports  of  positive  results. 

It  is  not  being  propo^  to  expressly 
permit  access  to  medical  review  officer 
facilities  utilized  in  complyin^dth  the 
rule,  only  to  medical  review  officer 
records.  Access  to  facilities  would  not 
aid  in  solving  the  problem  of  motor 
carriers  ignoring  positive  test  results 
and  continuing  to  administer  tests  on 
the  driver  until  a  negative  result  is 
achieved,  recorded  and  maintained. 

The  FHWA  requests  comments  on 
this  proposal  expressly  granting  the 
FHWA  access  rights  to  medical  review 
officer  records.  Are  medical  review 
officers  reluctant  to  share  the 
information  directly  with  the  FHWA 
imder  the  ourrent  rule?  What  is  the 
scope  of  the  problem  of  motor  carriers 
not  retaining  records  of  positive  results? 
Will  the  proposed  requirements  solve 
the  problem? 

In  responding  to  this  issue,  possible 
alternatives  should  be  addressed  in 
detail.  For  instance,  reporting 
information  to  the  FHWA  by  medical 
review  officers  could  be  made 
voluntarily.  Commenters  may  also 
consider  what  specific  items  of  medical 
review  officer  information,  if  not  all. 
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should  be  made  availaUe  to  the  FHWA. 
Perhaps  only  verified  positive  test 
results  should  be  reported  directly  to 
the  FHWA.  Should  medical  review 
officers  be  allowed  to  report  to  the 
FHWA  laboratotT  crmfiitned  positive 
test  results  whicm  are  not  verified  as 
positive  by  the  medical  review  officer? 
Medical  review  officers  are  not  allowed 
under  the  current  rules  to  report 
unverified  positive  test  results  to  the 
motor  carrier. 

The  FHWA  is  also  proposing  in 
paragraph  (g)  that  a  motor  carrier  may 
release  information  maintained  under 
this  part  to  certain  individuals  in  a 
proceeding  initiated  by  or  on  behalf  of 
the  driver.  This  paragraph  will  ensure 
that  relevant  facts  relating  to  a  person's 
use  of  controlled  substances  maintained 
by  a  motor  carrier  are  made  available  in 
proceedings. 

SubpoTt  K— Consequences  For  Drivers 
Engaging  In  Controlled  Substances- 
fielat^  Conduct 

§  382.1101  Removal  From  Safety- 
Sensitive  Function 

This  section  is  similar  to  $  382.501  of 
the  proposed  alcohol  rule. 

§  382.1103  Required  Evaluation 

This  section  is  similar  to  §  382.503  of 
the  proposed  alcohol  rule. 

§382.1105  Other  Controlled 
Substances-Related  Conduct 

This  section  is  similar  to  §  382.505  of 
the  proposed  alo^ol  rule. 

§  382.1107  Additional  Omsequences 
for  Controlled  Substances  Violations 

Section  5(f)  of  the  Act  directs  the 
Secretary  to  determine  appropriate 
sanctions  for  drivers  who  are 
determined  to  have  used  controlled 
substances  through  testing  developed 
under  this  Act  or  used  amtrolled 
substances  in  violation  of  law  os  Federal 


regulation,  but  are  not  under  the 
influence  of  controlled  substances  as 
provided  in  the  CMVSA.  Regulations 
issued  pursuant  to  the  CMVSA  impose 
disquahfications  and  penalties  for 
driving  under  the  influence  of 
controlled  substances,  see  §  383.51,  and 
other  controlled  substances  misuse,  see 
§  392.5.  These  consequences  are 
intended  to  rid  the  highways  of  drivers 
who  continually  violate  alcohol  misuse 
prohibitions  and  thereby  pose  a  threat  to 
the  pifolic. 

when  a  violation  of  §  382.803 
involving  a  verified  positive  controlled 
substances  test  result  is  identified  by  a 
motor  carrier,  the  motor  carrier  would 
be  prohibited  from  using  the  driver  for 
the  periods  provided  in  the  rule.  The 
motor  carrier  would  be  required  to 
document  the  violation,  and  both  the 
motor  carrier  and  the  driver  would  be 
required  to  comply  strictly  with  the 
consequences  noted  in  this  section, 
subject  to  the  additional  consequences 
in  paragraphs  (c)  through  (e)  for  failure 
to  comply.  There  would  be  no  licensing 
sanctions. 

However,  the  current  CDL 
disqualifications  of  one  year  for  a  first 
oflense  and  lifetime  for  subsequent 
offenses  upon  conviction  of  operating  a 
commercial  motor  vehicle  while  under 
the  influence  of  a  controlled  substance 
remain  applicable. 

Proposed  paragraph  (b)  prohibits  a 
driver  who  refuses  to  be  tested  from 
driving  any  commercial  motor  vehicle 
for  no  less  than  one  year.  The  FHWA 
believes  that  a  strong  disincentive  to 
refuse  to  comply  wiUi  this  proposed 
rule  is  needed.  This  propo^  is  similar 
to  the  requirement  of  49  CFR 
383.51(b)(3)(i)  which  requires  a  driver 
who  refuses  to  undergo  alcohol  testing 
required  by  a  State  or  local  jurisdiction 
under  a  probable  cause  determination  to 
be  disqualified  for  one  year  upon  a 
conviction  for  such  refusal. 


Proposed  §  382.1107(c)  would  require 
that  motor  carriers  who  knowingly  use 
drivws  who  have  violated  these  rules, 
will  be  subje^  to  49  U.S.C  521(b) 
penalty  provisions.  These  provisicms 
provide  for  dvil  forfeiture  penalties  of 
up  to  $10,000  for  violations  of  motor 
carrier  safety  regulations. 

Proposed  §  382.1107(d)  prc^ibits  a 
person  found  to  have  violated  the 
controlled  substances  misuse 
prohibition  and  testing  rules  of  another 
DOT  agency  from  operating  a  CMV  until 
the  driver  complies  with  the 
requirements  of  that  DOT  agency. 

As  explained  above,  subpart  L  of  this 
proposed  rule  includes  other  actions 
which  must  be  taken  prior  to  a  driver 
operating  a  commercial  motor  vehicle 
after  having  violated  the  prtdubitions  in 
§§  382.801  through  382.805.  These 
actions  include  an  evaluation  by  the 
substance  abuse  professional  and  a 
finding  that  the  driver  has  properly 
followed  any  instructions  given.  A 
driver  needing  assistance  must  also  be 
tested  for  controlled  substances  use  and 
the  results  must  indicate  a  negative  test 
result. 

Proposed  §  382.1107(e)  prohibits 
drivers  from  driving  a  commercial 
motor  vehicle  following  a  fatal  accident 
in  which  their  controlled  substances 
tests  shows  a  verified  {lositive  test 
result.  This  prohibition  is  similar  to  the 
current  drug  rule  in  part  391,  in  which 
a  driver  is  disqualified  for  (me  year 
following  a  positive  drug  test  result  after 
he  or  she  is  involved  in  a  fatal  accident. 
49  CFR  391.117(b). 

Table  III  indicates  FHWA  proposed 
consequences  for  violations  of  the 
proposed  controlled  substances 
prohibitions.  Table  IV  indicates  the 
post-accident  testing  requirmnents  and 
additicmal  penalties  that  would  be 
imposed  for  prohibited  acticms  during 
and  after  an  accident. 


Table  111.— Driver  Controlled  Substances  Prohibitions  and  Consequences 


FhatoSenta 

Second  offense  wtthin  a  three  year  pe¬ 
riod 

Third  offense  within  a  three-year  pe¬ 
riod 

Refusal  to  be  tested 

Consequence* 

Ptofesslorral  Relenal,  and  (*) _ 

Piofaeslonal  Refanai,  eo-day  driving 
auaperision,  and  (*). 

Profaaslonel  Referral.  120Ktay  driving 

suspension,  and  (*)• 

On*  year  minimum  drMng  prohtoitlon 

■nd(*>. 

Protitotiad  ActtviliM-  Um  or  tMM  posMw*  ter  cerSioSed  •ubetanoee. 

(*)— OrTver  nHMt  tubmil  s  urine  tpedman  which  ha*  a  nagativa  rasulL 

TAa.E  IV.— Post  Accident  CONTRoaED  Substances  Testing  and  Penalties 

fTestlng  Requirement*— Controltad  Sub^nce*  Test:  Within  eight  hours  ol  accident 


Penalties 

No  fatalities 

Fatal  acddant 

Refusal  to  subma  to  testing  .„. 


One  year  suspension 


One  year  suspension. 
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Table  IV.— Post  Accident  Controlled  Substances  Testing  and  Penalties— Continued 

[Testing  Requirements— ControHed  Substances  Test  Within  eight  hours  o(  accident] 


Penalties 

No  fatalities 

Fatal  accident 

Leave  accicient  scene  to^lesHcg .  . 

Onn  ynar  nupAnsinn . 

One  year  suspension. 

(1)  Professional  Referral. 

(2)  One  year  suspension,  and 

(3)  Driver  must  submit  a  urine  specimen  which  has  a 
negative  result. 

Verified  positive  test  result 

(1)  Professional  Referral . 

(?)  120  day  driving  suspensinn,  end  . 

(3)  Driver  'must  submit  a  urine  specimen  which  has 
negative  resulL 

OuaWying  Aocideni:  Any  aocidenl  involving  the  death  ot  a  human  being,  or  any  acddanl  In  vMch  the  driver  recaivaa  a  dlatlon  tor  a  moving  traffic  violation  arising  from  the  acddant  (as 
defined  by  SiaM  or  local  1^),  and  (1)  'Them  was  bodily  Muiy  requiring  medical  traacneni  away  from  ate  aocidenl  aoen*.  or  (2)  One  or  more  motor  vahiciee  incurred  dwabling  damage  as  a 
resuK  of  vie  aocrdani  and  must  be  transported  away  from  vie  scene  by  a  tow  tnick  or  ooiar  moior  vehiele. 


Section  382.1109  Disqualifications 

As  stated  above,  the  penalty 
provisions  of  the  CDL  regtilations  are 
not  affected  in  any  way  by  this  proposed 
rule.  The  authority  of  State  and  loc^ 
officials  to  implement  the 
disqualifications  included  in  49  CFR 
part  383  are  not  affected  by  this 
proposed  rule.  Drivers  found  by  Federal, 
State  or  local  officials  to  be  driving 
under  the  influence  of  controlled 
substances  will  be  subject  upon 
conviction  to  disqualifications  of  from 
one  year  to  lifetime  under  §  383.51(b). 

Subpart  L— Controlled  Substances 
Misuse  Information,  Training,  and 
Referral 

Section  382.1201  Motor  Carrier 
Obligation  To  Promulgate  a  Policy  on 
the  Misuse  of  Controlled  Substances 

This  section  proposes  that  motor 
carriers  provide  drivers  with  sufficient 
information  regarding  the  motor 
carrier’s  controlled  substances  use 
program.  The  FHWA  is  proposing,  as  a 
minimum,  that  at  least  ten  specific 
items  be  included  in  the  materials  a 
motor  carrier  makes  available  to  its 
drivers. 

Though  the  form  of  this  material  is 
not  specified  in  the  proposed  rule,  the 
materials  must  be  available  to  all  drivers 
at  all  times.  Therefore,  while  the 
material  may  initially  be  presented  to 
drivers  in  a  course/seminar  setting,  the 
FHWA  anticipates  that  the  material  vdll 
also  be  posted  or  otherwise  made 
available  to  drivers  on  a  continuing 
basis  and  updated  as  necessary  to  reflect 
current  information  and  procedures. 

Section  382.1203  Training  for 
Supervisors  and  Company  Officieds 

This  section  requires  that  persons 
who  may  make  determinations 
regarding  reasonable  suspicion  testing 
must  receive  a  minimum  of  60  minutes 
of  training  prior  to  making  any  such 
determinations.  The  content  of  the 
training,  i.e.,  course  outlines, 
instructor’s  materials,  participant’s 
materials,  video  tapes,  etc.  must  be 


maintained  by  the  motor  carrier.  In 
addition,  the  motor  carrier  must  also 
maintain  a  list  of  all  supervisors  and 
company  officials  who  have  taken  the 
training  and  the  date(s)  they  received 
the  training. 

Section  382.1205  Referral,  Evaluation, 
and  Treatment 

Refer  to  the  Office  of  the  Secretary’s 
Common  Preamble  for  a  detailed 
discussion  of  this  section.  This  section 
is  identical  to  proposed  §  382.605  in  a 
companion  rulemaking  on  alcohol 
testing  in  today’s  Federal  Register. 

Vn.  Regulatory  Analyses  and  Notices 

Regulatory  Impact  Analysis 

This  proposed  rule  will  require  motor 
carriers  to  test  drivers  for  the  use  of 
controlled  substances.  This  rule  will 
affect  trucking  companies,  passenger 
carriers.  State  and  local  governments 
and  anyone  who  operates  a  commercial 
motor  vehicle  on  the  public  highways. 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  determined  that  this 
document  is  a  major  rule  under 
Executive  Order  12291  and  a  significant 
regulation  under  the  regulatory  policies 
and  procedures  of  the  DOT.  A  dieft 
regulatory  impact  analysis  has  been 
prepared  and  a  copy  has  been  placed  in 
the  docket.  A  summary  is  included  here. 

Economic  Impact  Analysis 

The  Act  requires  among  other  things, 
testing  of  safety-sensitive  employees  in 
the  highway  industry  for  use  of 
controlled  substances  in  violation  of  the 
law  or  Federal  regulations.  The  Act 
specifically  mandates  privacy  in 
collection  techniques,  testing 
safeguards,  confirmation  of  positive 
results,  confidentiality  of  test  results 
and  scientific  random  selection  of 
employees  for  testing.  The  Act  further 
mandates  pre-employment,  random, 
post-accident,  and  reasonable  suspicion 
testing. 


Within  the  framework  of  these 
legislative  mandates  the  FHWA  is 
proposing  a  controlled  substances 
testing  program  that  minimizes  the 
economic  impact  to  the  industry  by 
utilizing  established  procedures, 
equipment,  techniques,  and  safeguards 
that  are  already  available  to  employers. 
’The  proposed  rule  will  not  require  the 
development  of  new  technologies,  or  the 
need  to  create  an  extensive  cadre  of 
testing  personnel.  In  the  majority  of 
cases,  an  employer’s  controlled 
substances  testing  program  will  be  an 
incremental  expansion  of  existing  drug 
testing  programs,  utilizing  the  same 
facilities,  personnel,  and  records 
systems  that  currently  exist. 

’The  following  summarizes  the 
preliminary  industry  cost  and  benefit 
evaluation  for  the  final  rule  on 
controlled  substances  testing.  The  rule 
is  intended  to  prohibit  absolutely 
controlled  substances  when  operating  a 
commercial  motor  vehicle.  The  rule  will 
require  pre-employment/pre-duty, 
random,  post-accident,  reasonable 
suspicion,  and  retum-to-duty  controlled 
substances  testing  for  approximately 
5,000,000  drivers  of  commercial  motor 
vehicles. 

The  economic  cost  to  the  motor 
carrier  industry  will  be  substantial  and 
include,  in  addition  to  the  cost  of  the 
test,  the  cost  of  administering  a  testing 
program,  the  cost  of  replacement 
drivers,  the  occasional  court  cost,  and 
for  owner-operators  the  potential  loss  of 
livelihood. 

Notwithstanding  these  costs  to  the 
motor  carrier  industry,  the  FHWA 
believes  that  substantial  benefits 
exceeding-the  costs  will  accrue  as  a 
result  of  this  proposal.  There  will  be 
benefits  due  to  the  prevention  of 
fatalities,  piersonal  injuries,  property 
damage,  and  lost  productivity  resulting 
frnm  accidents  attributed  to  neglect  or 
error  on  the  part  of  commercial  motor 
vehicle  drivers  whose  judgment  or 
motor  skills  were  diminished  by  the  use 
of  controlled  substances.  Benefits  will 
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also  accrue  from  a  reduction  in 
absenteeism  and  pilferage. 

Hm  assumptions  and  cost  factors 
used  in  preparing  the  economic  impact 
estimate  have  bera  developed  by  the 
FHWA.  This  regulatory  impact  analysis 
is  in  the  docket  for  this  rulemdang  and 
is  subject  to  review.  Cost  data  were 
furnished  by  motor  carriers,  motor 
carrier  industry  associations,  and  trade 
publications. 

The  benefit  cost  analysis  is  a  direct 
arithmetic  comparison  between  the 
identified  and  quantified  cost  of  a 
controlled  substances  testing  program 
and  the  ectmomic  value  of  the  berofits 
expected  to  be  derived  therefrom.  The 


preliminary  cofrt-ben^t  analysis  is  for  a 
ten  year  period  beginning  with  1993; 
assumes  a  random  testing  rate  of  50 
percent,  a  deterrence  rate  of  70  percent 
the  first  year,  then  gradually  increasing 
to  ^proximately  95  percent. 

Toe  estimateo  total  cost  consists  of; 
setting  up  and  administrating  a  testii^ 
program,  the  cost  of  pre-employment, 
random,  post  acddem,  reasonable 
suspicion,  and  follow-up  testing:  Costs 
were  estimated  using  the  cost  of  a 
testing  prrogram  for  ^  types  of  testing 
operated  exclusively  by  motor  carriers 
and  their  testing  contractors. 

The  estimated  value  of  the  benefits  is 
the  cost  associated  with  projected 


reduction  in  commOTcial  motor  vehicle 
accidents  by  the  assumed  5  percent  of 
drivers  that  will  have  used  controlled 
substances  and  includes  fatalities, 
injuries,  property  damage,  traffic  delays, 
and  emergency  services  that  will  not 
occur  by  removing  or  detenrii^  these 
drivers  from  the  Mghways.  Additional 
benefits  will  also  result  from  the 
reduction  in  absenteeism  and  pilferage. 

Summary  of  Bmefits  end  Costs 

Costs  and  benefits  are  total  for  the  10 
year  analysis  period  in  assiuned  1993 
dollars,  based  on  a  50  percent  random 
testing  rate. 


CowtroMed  subelsnces  teettng  progtarw 

Random 
teeting  rale 

lOyear 

beneMs(bS- 

Sons) 

to  year 
coels(b«- 
Hons) 

Benefit  cost 
ratio 

Motor  Cantor 

50% 

$42.55 

$2.3» 

17.7S 

In  other  words  frir  every  $1.00  spent 
on  this  testing  program  there  would  be 
retvimed  in  benefits  $17.79. 

Regukdory  Flexibiiity  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pid>.  L.  96-354),  the 
FHWA  has  evaluated  the  effscts  of  this 
rulemaking  on  small  entities.  This  final 
rule  would  require  motor  carriers  to  test 
drivers  for  the  use  of  controlled 
substances.  It  will  have  a  significant 
adverse  economic  impact  on  small 
entities.  Because  the  Omnibus  Act 
mandates  controlled  substances  testing 
irrespective  of  the  size  of  the  entities, 
the  FHWA  is  imable  to  lessen  the 
economic  impact  on  than. 

For  these  reasons,  the  FHWA  hereby 
certifies  that  this  actimi  will  have  a 
significant  economic  impact  on  a 
substantial  nmnber  td  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  pn^rosal  adds  part  382  of  ffie 
FKfCSRs  pertaining  to  testing  for 
controlled  substances  by  drivers  of 
commercial  motor  vehides  operating  in 
commerce  on  pifoUc  roads  and 
highways.  ThM  pic^iosed  requirements 
directly  afiect  motor  carrien  vid  the 
drivers  for  diese  motor  carrieis.  This 
document  preempts  State  or  local  laws 
and  regulatkms  that  are  inconsistent 
with  this  proposed  rale,  as  required  by 
the  Omnibus  Transpartation  ^plo3ree 
Testing  Act  of  1991.  Hmefora.  the 
agency  does  not  have  to  prepare  a 
Federalism  Assessment  for  this 
pn^lKMaL 


Executive  Order  12372 
(Intergovernmental  fieviewj 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulatimis 
implementing  Executive  Or^r  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

The  information  coUectirm 
requirements  in  part  382,  subpart )  of 
this  rule  have  be«  sulxnitted  to  the 
Office  of  Management  and  Ekic^et  for 
approval  under  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C  3501 
etseq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  Natkmal 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4321  et  seq.)  and  has  detennined 
that  this  action  vrould  not  have  my 
efiect  cm  the  quality  oi  tibe  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  as^gned  to  eadi  regulatory 
actkm  listed  in  die  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  putdishm 
the  Unified  Agenda  in  April  md 
October  of  earn  year.  The  RIN  contained 
in  the  heading  of  this  docummt  can  be 
used  to  cross  reference  this  action  with 
the  Ihiified  Agenda. 

List  of  Subjects  in  49  CFR  Part  382 

Controlled  Substances,  Hi^tways  and 
roads,  Hi^way  safety,  ^^or  carriers. 
Motor  vehicle  safety.  Hours  of  service. 


Issued  on:  December  2, 1992. 

T.  D.  Larson, 

Administrator. 

Andrew  Card, 

Secretary  of  Transportation. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  ammid  title  49,  Cods 
of  Federal  Regulations,  subchapter  B, 
chapter  ID,  as  set  forth  briow: 

1.  Chapter  in  is  amended  by  adding 
subparts  G,  H,  I, ),  K  and  L  of  part  382 
as  proposed  elsewhere  in  this  separate 
part  of  today’s  Federal  Register  as 
follows: 

Part  382— CONTROLLED 
SUBSTANCES  AND  ALCOHOL  USE 
ANDTESTINQ 

SubpartO  Controlled Subatancea Use 
AndTeating 

S«c. 

382.701  PorpoWw 
382.703  ApplkriiUHy. 

382.705  CmtroUed  Kdwtances  testing 
Ditx^eduies. 

382.707  Definitions. 

382.709  Preemption  of  State  and  local  laws. 
382.711  Otlwr  requirements  fanposed  by 
motor  carriers. 

382.713  Requirement  for  notice. 

382.715  Steting  dale  for  ooidrolled 
subetancee  teeting  programe. 

Subpart  H—ProMbWoaa  and 
Conaaquancaa 

382.801  Controlled  substances  use. 

382.803  Controlled  substuces  testing. 
382.805  Refinal  to  submit  to  a  requhed 
cxmtrolled  stdMtances  te^ 

Subpart  I— Controllad  Subatanoaa  Taata 
Raqubad 

382.901  General. 

382.903  Pre-employment/pre-duty  tasting. 
382.905  Post-acddent  tesnng. 

382.907  Ramibm  testing. 
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382.909  {Reserved] 

382.911  Reasonable  suspicion  testing. 

382.913  Retum-to-duty  testing. 

382.914  Follow-up  testing. 

382.915  Exceptions  to  testing  performed  by 
consortiums. 

382.917  Split  sample  testing. 

382.919  Canceled  tests. 

Subpart  J— Notifloatloil  of  Controllad 
Subatance  Taat  Raautts  and  Raeordtcaaping 

382.1001  Laboratory  notifications. 

382.1003  Medical  review  officer 

notifications  to  the  tested  individual. 
382.1005  Medical  review  officer 
notifications  to  the  motor  carrier. 
382.1007  Motor  carrier  notifications. 
382.1009  Laboratory  recordkeeping  and 
record  retention. 

382.1011  Medical  review  officer 

recordkeeping  and  record  retention. 
382.1013  Motor  carrier  record  retention. 
382.1015  Reporting  of  resvilts  in  a 
management  information  system. 
382.1017  Access  to  individual  records. 

Subpart  K — Conaaquancaa  for  Drivara 
Engaging  In  Controllad  Subatancaa-Ralated 
Conduct 

382.1101  Removal  from  safety-sensitive 
function. 

382.1103  Required  evaluation. 

382.1105  Other  controlled  substances- 
related  conduct. 

382.1107  Additional  consequences  for 
controlled  substances  violations. 
382.1109  Disqualifications. 

Subpart  L — Controllod  Subataneaa  Uaa 
Information,  Training,  Artd  Rafarrai 

382.1201  Motor  carrier  obligation  to 
promulgate  a  policy  on  the  misuse  of 
controlled  su^tances. 

382.1203  Training  for  supervisors  and 
company  officials. 

382.1205  Referral,  evaluation,  and 
treatment. 

Authority:  49  U,S.C.  app.  2505;  49  U.S.C. 
app.  2701  et  aeg.;  49  U.S.C.  3102;  49  CFR 
1.48. 

***** 

Subpart  G— CcmtroUed  Substances 
Use  and  Testing 

§382.701  Purpose. 

(a)  The  purpose  of  this  subpart  is  to 
reduce  hi^way  accidents  that  result  • 
from  driver  use  of  controlled 
substances,  thereby  reducing  fatalities, 
injuries  and  property  damage. 

(b)  Suhpaite  G  through  L  prescribe 
minimum  Federal  safety  standards  to 
deter  the  use  of  controlled  substances  as 
defined  in  part  40  of  this  title 
(marijuana,  cocaine,  opiates, 
amphetamines  and  phencyclidine 
(PCP). 

§382.703  Applicability. 

(a)  This  part  applies  to  all  motor 
carriers  and  drivers  as  defined  in  this 
part  who  are  required  under  part  383  of 
this  chapter  to  obtain  a  commercial 


driver’s  license,  except  for  motor 
carriers  and  their  drivers  who  are 
required  to  conform  to  the  controlled 
substances  testing  requirements  of  the 
Federal  Transit  Administration  of  the 
Department  of  Transportation  foimd  in 
part  653  of  this  tide  or  have  obtained  a 
full  waiver  or  State  option  waiver  from 
the  part  383  requirements. 

(b)  An  owner-operator  motor  carrier 
who  employs  himseli/herself  as  a  driver 
must  comply  with  both  the  rules  in  thi-s 
part  that  apply  to  motor  carriers  and  the 
rules  in  this  part  that  apply  to  drivers. 

(c)  The  requirements  of  this  part  do 
not  apply  to  any  employee  whose  place 
of  reporting  or  point  of  departure  (home 
terminal)  for  motor  carrier 
transportation  services  is  located 
outside  the  territory  of  the  United 
States. 

§ 382.705  Controlled  eubstanoee  testing 
procedures. 

Each  motor  carrier  shall  ensure  that 
all  controlled  substances  testing 
conducted  under  this  part  complies 
with  the  procedures  set  forth  in  part  40 
of  this  title.  The  provisions  of  part  40  of 
this  title  that  address  controlled 
substances  testing  are  incorporated  by 
reference  and  are  made  applicable  to 
motor  carriers  by  this  part. 

§382.707  Definitions. 

Words  or  phrases  used  in  this  part  are 
defined  in  §  390.5  of  this  chapter,  except 
as  provided  herein — 

Accident  means  an  occurrence 
involving  a  commercial  motor  vehicle 
engaged  in  the  operations  of  a  motor 
carrier  who  is  subject  to  this  part 
resulting  in: 

(1)  The  death  of  a  human  being;  or 

(2)  Bodily  injury  to  a  person  who,  as 
a  result  of  Ae  injury,  immediately 
receives  medical  treatment  away  from 
the  scene  of  the  accident;  or 

(3)  One  or  more  motor  vehicles 
incurring  disabling  damage  as  a  result  of 
the  accident  and  transported  away  from 
the  scene  by  a  tow  truck  or  other  motor 
vehicle. 

Canceled  test  means  that  a  test  was 
not  performed  by  a  Department  of 
Health  and  Human  Services,  National 
Institute  on  Drug  Abuse  (NIDA)  certified 
laboratory  or  the  medical  review  officer 
determines  that  a  procedural  error  or 
aduheiation  occurred  which  invalidates 
the  test  result. 

Collection  site  means  a  place  where 
individuals  present  themselves  for  the 
purpose  of  providing  urine  specimens  to 
be  analyzed  for  specified  controlled 
substances.  The  site  must  possess  all 
necessary  personnel,  materials, 
equipment,  facilities,  and  supervision  to 
provide  for  the  collection,  security, 


temporary  storage,  and  transportation  or 
shmment  of  the  samples  to  a  laboratc^. 

Commerce  means  (1)  any  trade,  traffic 
or  transportation  within  the  jurisdiction 
of  the  United  States  between  a  place  in 
a  State  and  a  place  outside  of  such  State, 
including  a  place  outside  of  the  United 
States  and  (2)  trade,  traffic,  and 
transportation  in  the  United  States 
which  affects  any  trade,  traffic,  and 
transportation  described  in  paragraph 

(1)  of  this  definition. 

Commerial  motor  vehicle  means  a 
motor  vehicle  or  combination  of  motor 
vehicles  used  in  commerce  to  transport 
passengers  or  property  if  the  motor 
vehicle — 

(1)  Has  a  gross  combination  weight 
rating  or  gross  combination  weight  of 
26,001  or  more  pounds  inclusive  of  a 
towed  unit  with  a  gross  vehicle  weight 
rating  or  gross  vehicle  weight  of  more 
than  10,000  pounds:  or 

(2)  Has  a  gross  vehicle  weight  rating 
or  gross  vehicle  weight  of  26,001  or 
more  pounds;  or 

(3)  Is  designed  to  or  transport(s)  16  or 
more  passengers,  including  the  driver; 
or 

(4)  Is  of  any  size  and  is  used  in  the 
transportation  of  materials  found  to  be 
hazardous  for  the  purposes  of  the 
Hazardous  Materials  Transportation  Act 
and  which  require  the  motor  vehicle  to 
be  placarded  under  the  Hazardous 
Materials  Regulations  (part  172,  subpart 
F  of  this  title). 

Confirmed  positive  test  means  that  the 
test  a  laboratory  certified  by  the 
Department  of  Health  and  Human 
Services,  National  Institute  on  Drug 
Abuse  (NIDA)  has  determined  that  one 
or  more  controlled  substances  was 
found  in  a  specimen  of  human  urine  at 
or  above  the  level  specified  in  §  40.29  of 
this  title. 

Consortium  means  an  entity, 
including  a  group  or  association  of 
employers,  motor  carriers,  or 
contractors,  that  provides  controlled 
substances  testing  services  as  required 
by  this  part  or  other  DOT  alcohol  testing 
rules  and  that  acts  on  behalf  of  the 
employers. 

Controlled  substance  or  drug  has  the 
meaning  assigned  by  21  U.S.C.  802  and 
includes  all  substances  listed  on 
Schedules  I  through  V  as  they  may  be 
revised  from  time  to  time  (21  CFR  part 
1308). 

Disqualification  means  either: 

(1)  The  suspension,  revocation, 
cancellation,  or  any  other  withdrawal  by 
a  State  of  a  person’s  privileges  to  drive 

a  commercial  motor  vehicle:  or 

(2)  A  determination  by  the  FHWA, 
under  the  rules  of  practice  for  motor 
carrier  safety  contained  in  part  386  of 
this  chapter,  that  a  person  is  no  longer 
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qualified  to  operate  a  commercial  motor 
vehicle  under  parts  382  or  391  of  this 
chapter;  or 

(3)  The  loss  of  qualification  which 
automatically  follows  conviction  of  an 
ofiense  listed  in  §  383.51;  or 

(4)  The  loss  of  qualification  which 
automatically  follows  a  violation  of  the 
controlled  substances  prohibitions  as 
specified  in  this  subchapter. 

DOT  Agency  means  an  agency  (or 
operating  adn^istration)  of  the  United 
States  Department  of  Transportation 
administering  regulations  requiring 
controlled  substances  testing  (14 
parts  65, 121,  and  135;  33  CFR  part  95; 

46  CFR  parts  4  and  17;  49  CFR  parts 
199,  219,  382  and  653). 

Driver  means  any  person  who 
operates  a  commercial  motor  vehicle. 
This  includes,  but  is  not  limited  to,  full 
time,  regularly  employed  drivers; 
casual,  intermittent  or  occasional 
drivers;  leased  drivers  and  independent, 
owner-operator  contractors  who  are 
either  directly  employed  by  or  under 
lease  to  a  motor  carrier  or  who  operate 
a  commercial  motor  vehicle  at  the 
direction  of  or  with  the  consent  of  a 
motor  carrier.  For  the  purposes  of  pre- 
employment/ pre-duty  testing  only,  the 
term  driver  includes  a  person  applying 
to  a  motor  carrier  to  drive  a  commercial 
motor  vehicle. 

Employer  means  a  motor  carrier  and 
any  other  person  designated  in  a  DOT 
agency  controlled  substance  rule  as  an 
eiimloyer. 

FHWA  means  the  Federal  Highway 
Administration,  U.S.  Department  of 
Transportation. 

Health  care  professional  means  a 
person  who  is  licensed,  certified,  and/ 
or  registered,  in  accordance  with 
applicable  State  laws  and  regulations,  to 
prescribe  controlled  substances.  The 
term  includes,  but  is  not  limited  to, 
doctors  of  medicine  (MD),  doctors  of 
osteopathy  (DO),  doctors  of  dental 
surgery  (DDS),  physiciem  assistants, 
advanced  practice  nurses,  and  doctors 
of  chiropractic. 

Medical  review  officer  or  M.R.O. 
means  a  licensed  doctor  of  medicine 
(M.D.)  or  osteopathy  (D.O.)  with 
knowledge  of  drug  abuse  disorders  that 
is  employed  or  used  by  a  motor  carrier 
to  conduct  drug  testing  in  accordance 
with  this  part. 

Motor  carrier  means  any  person 
(including  the  United  States,  a  State, 
District  of  Columbia  or  a  political 
subdivision  of  a  State)  who  owns  or 
leases  a  commercial  motor  vehicle  or 
assigns  persons  to  operate  such  a 
vehicle.  The  term  motor  carrier  includes 
a  motor  carrier’s  agents,  officers  and 
representatives  as  well  as  employees 
responsible  for  hiring,  supervising. 


Abuse  (NIDA)  certified  laboratory’s 
confirmed  positive  test  result  is  the 
result  of  prohibited  controlled 
substances  use. 


training,  assigning,  or  dispatching 
drivers  and  employees  concerned  with 
the  installation,  inspection,  and 
maintenance  of  commercial  motor 
vehicle  equipment  and/or  accessories. 

Negative  test  result  means  that  a 
motor  carrier’s  medical  review  officer 
has  verified  that  a  Department  of  Health 
and  Human  Services,  National  Institute 
on  Drug  Abuse  (NIDA)  certified 
laboratory’s  negative  test  result  is 
accurate.  A  negative  test  result  also 
means  that  there  was  not  a  sufficient 
quantity  of  any  controlled  substance  in 
the  specimen  of  human  urine  to  meet 
the  screening  or  confirmation  levels 
specified  in  49  CFR  40.29. 

On-duty  means  all  on  duty  time  as 
defined  in  §  395.2,  under  On-duty  time, 
of  this  subchapter  and  includes  all  time 
submitting  urine  specimens  for 
controlled  substances  testing  and 
performing  any  other  functions 
contained  in  this  part  and  in  part  40  of 
this  title  with  respect  to  controlled 
substances  testing. 

Performing  (a  safety-sensitive 
function)  means  a  driver  is  considered 
to  be  performing  a  safety-sensitive 
function  during  any  period  in  which  he 
or  she  is  actually  performing,  ready  to 
perform,  or  immediately  available  to 
perform  any  of  those  on-duty  functions 
set  forth  in  §  395.2,  under  On-Duty  time, 
(1)  through  (7)  of  this  chapter. 

Principal  place  of  business  means  a 
single  location  designated  by  the  motor 
carrier,  normally  its  headquarters, 
where  records  required  by  parts  382, 

387,  390,  391,  395,  396,  397  and  398  of 
this  chapter  will  be  maintained. 

Refuse  to  submit  to  a  test  means  that 
a  driver  failed  or  refuses  to  provide  an 
adequate  urine  specimen  without  a 
valid  medical  explanation  after  he  or 
she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  this  part  or  engages  in  conduct  that 
clearly  obstructs  the  collection  process. 
The  notice  of  the  requirement  to  be 
tested  may  be  made  by  the  motor 
carrier. 

Safety-sensitive  function  means  any  of 
those  on-duty  functions  set  forth  in 
§  395.2,  under  On-duty  time,  paragraphs 
(1)  through  (7)  of  this  chapter. 

Substance  abuse  professional  means  a 
licensed  physician  (Medical  Doctor  or 
Doctor  of  Osteopathy),  or  a  licensed  or 
certified  psychologist,  social  worker,  or 
employee  assistance  professional  with 
knowledge  of  and  clinical  experience  in 
the  diagnosis  and  treatment  of 
substances  abuse  disorders. 

Verified  positive  test  means  that  the 
test  a  motor  carrier’s  medical  review 
officer  has  determined  that  a 
Department  of  Health  and  Human 
Services,  National  Institute  on  Drug 


1 382.709  Preemption  of  State  and  local 
lawe. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  this  part  preempts 
any  State  or  local  law,  rule,  regulation, 
or  order  to  the  extent  that: 

(1)  Compliance  with  both  the  State  or 
local  requirement  in  this  part  is  not 
possible;  or 

(2)  Compliance  with  the  State  or  local 
requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  any 
reouirement  in  this  part. 

(d)  This  part  shall  not  be  construed  to 
preempt  provisions  of  State  criminal 
law  that  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
injury,  or  damage  to  property,  whether 
the  provisions  apply  specifically  to 
transportation  employees  (including 
drivers)  or  employers  (including  motor 
carriers)  or  to  the  general  public. 

1382.711  Other  requirements  Imposed  by 
motor  carriers. 

Except  as  expressly  provided  in  this 
part,  nothing  in  this  part  shall  be 
construed  to  affect  the  authority  of 
motor  carriers,  or  the  rights  of  drivers, 
with  respect  to  the  use  of  controlled 
substances,  including  authority  and 
rights  with  respect  to  controlled 
substances  testing  and  rehabilitation. 

§  382.71 3  Requirement  for  notice. 

Before  performing  a  controlled 
substances  test  under  this  part,  each 
motor  carrier  shall  notify  a  driver  or 
driver-applicant  that  the  controlled 
substances  test  is  required  by  this  part. 
No  motor  carrier  shall  falsely  represent 
that  a  controlled  substances  test  is 
administered  under  this  part. 

§  382.71 5  Starting  date  for  controlled 
aubetancea  teating  programa. 

(a)  Large  motor  carriers.  Each  motor 
carrier  with  fifty  or  more  drivers  on  [the 
effective  date  of  the  final  rule]  shall 
implement  the  requirements  of  this  part 
on  [date  one  year  after  the  effective  date 
of  the  final  rule). 

(b)  Small  motor  carriers.  Each  motor 
carrier  with  fewer  than  fifty  drivers  on 
[the  effective  date  of  the  final  rule)  shall 
implement  the  requirements  of  this  part 
on  [date  two  years  after  the  effective 
date  of  the  final  rule]. 

(c)  All  motor  carriers  shall  have  a 
controlled  substances  misuse  program 
that  conforms  to  this  part  by  [date  two 
years  after  the  effective  date  of  the  final 
rule]  or  by  the  date  a  motor  carrier 
begins  motor  carrier  operations, 
whichever  is  later. 
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Subpeft  H — ProhIbiUone  end 
Coneequencee 

f3S2,S01  ControlM  MibetancM  UM. 

Except  as  provided  in  §  382.901(a)  of 
this  part,  no  driver  shall  perform  a 
safety-sensitive  function,  if  the  driver 
uses  any  controlled  sub^ances  in 
violation  of  this  part.  No  motor  carrier 
having  actual  knowledge  that  a  driver 
has  used  controlled  su^tances  shall 
permit  the  driver  to  perform  a  safety- 
sensitive  function  or  continue  to 
perform  a  safety-sensitive  function. 

§382.803  Controlled eubetancM tasting. 

Except  as  provided  in  §  382.901(a),  no 
driver  shall  report  for  duty,  remain  on 
duty  or  perform  a  safety-sensitive 
function,  if  the  driver  tests  positive  for 
controlled  substances.  No  motor  carrier 
having  actual  knowledge  that  a  driver 
has  tested  positive  for  controlled 
substances  shall  permit  the  driver  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 

§382.8(6  Refusal  to  submit  to  a  required 
controlled  substancee  test 

No  driver  shall  refuse  to  submit  to  a 
post-accident  controlled  substances  test 
required  rmder  §  382.905,  a  random 
controlled  substances  test  required 
imder  §382.907,  a  reasonable  suspicion 
controlled  substances  test  required 
under  §  382.911,  or  a  follow-up 
controlled  substances  test  required 
under  §  382.914.  No  motor  carrier  shall 
permit  a  driver  who  refuses  to  submit  to 
such  a  test  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

Subpart  I— Controllad  Subatancas 
Testa  Requirad 

§382.901  Gsnend. 

(a)  This  subpart  does  not  prohibit  a 
motor  carrier  from  requiring  a  driver  to 
notify  the  motor  carrier  of  therapeutic  or 
prescription  controlled  substance  use. 

(b)  Ail  controlled  substances  testing 
done  in  accordance  with  this  part  shall 
be  performed  using  all  part  40  of  this 
title  split  sample  collection  procedures. 

§  382.903  Pre  employment/pre-duty 
testing. 

(a)  Prior  to  the  first  time  a  driver 
performs  safety-sensitive  functions  for  a 
motor  carrier,  the  driver  shall  undergo 
testing  for  controlled  substances.  No  ' 
motor  carrim'  shall  allow  a  driver  to 
perform  safety-sensitive  functions 
unless  the  driver  has  been  administered 
a  controlled  substances  test  with  a 
negative  test  result 

(d)  a  motor  carrier  is  not  required  to 
administer  a  controlled  substance  test  as 
reqiiired  by  paragraph  (a)  of  this  section, 
if: 


(1)  The  driver  has  imdeigone  a  pre¬ 
employment  controlled  substance  test 
required  by  this  subpart  or  the 
controlled  substance  testing  rule  of 
another  DOT  agency  within  the 
previous  six  months,  with  a  negative 
test  result;  and 

(2)  The  motor  carrier  ensures,  by 
obtaining  the  information  required  by 

§  382.915(d),  that  no  prior  motor  carrier 
of  the  driver  of  whom  the  motor  carrier 
has  knowledge  has  records  of  a  violation 
of  this  part  or  the  controlled  substances 
misuse  rule  of  another  DOT  agency 
within  the  previous  six  months. 

§382.905  Poat-accldant taating. 

(a)  As  soon  as  practicable  following 
an  accident  involving  a  commercial 
motor  vehicle,  each  motor  carrier  shall 
test  for  controllad  substances  each 
surviving  driver: 

(1)  Who  was  performing  safety- 
sensitive  functions  with  respect  to  the 
vehicle,  if  the  accident  involved  the  loss 
of  hiunan  life;  or 

(2)  Who  receives  a  citation  under 
State  or  local  law  for  a  moving  traffic 
violation  arising  from  the  accident. 

(b)  If  a  test  required  by  this  section  is 
not  administered  within  eight  hours 
following  the  accident,  the  motor  carrier 
shall  prepare  a  written  report  to  be  kept 
in  the  motor  carrier’s  files  stating  the 
reasons  the  test  was  not  promptly 
administered.  If  a  controlled  substances 
test  required  by  this  section  is  not 
administered  within  24  hours  following 
the  accident,  the  motor  carrier  shall 
cease  attempts  to  administer  a 
controlled  substances  test  and  shall 
prepare  the  report. 

(c)  A  driver  who  is  subject  to  post¬ 
accident  testing  who  leaves  the  scene  of 
an  accident  without  a  valid  reason, 
except  to  submit  to  a  test,  may  be 
deemed  by  the  motor  carrier  to  have 
refused  to  submit  to  testing.  Nothing  in 
this  section  shell  be  construed  to  require 
the  delay  of  necessary  medical  attention 
for  injrired  people  follovring  an  accident 
or  to  prohibit  a  driver  from  leaving  the 
scene  of  an  accident  for  the  period 
necessary  to  obtain  assistance  in 
responding  to  the  accident  or  to  obtain 
necessary  emergency  medical  care. 

(d)  A  motor  carrier  shall  provide 
drivers  with  necessary  pcmt-acxident 
informaticm,  procediues  and 
instrucrions,  prior  to  the  driver 
operating  a  commercial  motor  vdiicle, 
so  that  cirivers  will  be  able  to  comply 
with  the  recpiirements  of  this  secticm. 

(e)  The  results  of  any  post  accident 
tests  for  the  use  of  controlled  substances 
performed  by  Federal.  State,  or  local 
officials  having  independent  authority 
to  require  a  driver  to  submit  to  a  test, 
shall  be  considered  to  meet  the 


requirements  of  this  section  provided 
such  tests  ccmform  to  applicable 
Federal,  State  or  Icxal  requirements,  and 
that  the  results  of  the  tests  for  the 
controlled  substances  identified  in  pari 
40  of  this  title  and  cnit-ofi  levels 
required  by  this  part  are  obtained  by  the 
motor  carrier. 

§382.907  Random  testing. 

(a)  Facii  motor  carrier  shall,  at  various 
times,  randomly  seleci  drivers  for 
unannounced  controlled  substances 
testing.  The  selection  of  drivers  shall  be 
made  by  use  of  a  scientifically  valid 
method,  such  as  a  random-nvunber  table 
or  a  computer-based  random  number 
generator  that  is  matched  with  drivers’ 
Social  Sectuity  numbers,  payroll 
identificaticm  numbers,  or  other 
comparable  identifying  numbers.  Each 
driver  shall  have  an  ecpial  chance  of 
being  tested  imder  the  selection  process 
used. 

(b)  During  each  12-month  period 
following  the  start  of  random  controlled 
substances  testing  by  the  motor  carrier, 
the  motor  carrier  shall  meet  the 
following  conditions: 

(1)  The  dates  for  administering 
unannounced  testing  of  randomly- 
selected  drivers  shall  be  spread 
reasonably  throughout  the  12-month 
pericxl;  and 

(2)  The  number  of  cirivers  randomly 
selected  for  testing  during  the  12-month 
period  shall  be  equal  to  an  annual  rate 
of  not  less  than  50  percant  of  the  total 
number  of  drivers  subjeci  to  controlled 
substances  testing  uncler  this  part  or  the 
controlled  substances  rule  of  another 
DOT  agency.  If  the  motor  carrier 
conducts  random  testing  through  a 
consortium,  the  annual  rate  may  be 
calculated  for  each  individual  motor 
carrier  or  for  the  total  number  of  drivers 
and  DOT  covered  employees  subjec:t  to 
random  testing  by  the  consortium. 

(c)  Each  motor  carrier  shall  require 
that  each  driver  who  is  notified  of 
selechon  for  random  testing  proceeds  to 
the  testing  site  immediately.  However,  if 
the  driver  is  performing  a  safety- 
sensitive  function  at  the  time  erf 
notification,  the  motor  carrier  shall 
instead  ensure  that  the  driver  ceases  to 
perform  the  safety-sensitive  funchon 
and  proceeds  to  the  collechon  site  as 
soon  as  possible. 

§382.909  [RmwvmQ 

§382.911  Rwwonable  susplden  testing. 

(a)  Each  motor  carrier  riiall  reciuire 
any  driver  to  submit  to  a  ccmtrolled 
substances  test,  when  the  motor  carrier 
has  reasonable  suspicion  to  believe  that 
the  driver  has  violated  the  prohibitions 
in  this  part. 
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(b)  The  motor  carrier’s  determination 
that  reasonable  suspicion  exists  to 
require  the  driver  to  undergo  a 
controlled  substances  test  &all  be  based 
on  specific,  contemporaneous, 
articulable  observations  concerning  the 
appearance,  behavior,  speech  or  body 
odors  of  the  driver.  The  required 
observations  shall  be  made  by  a 
supervisor  or  management  official  who 
is  trained  in  detecting  the  symptoms  of 
controlled  substances  use.  The 
supervisor  who  makes  the 
determination  that  reasonable  suspicion 
exists  shall  not  conduct  the  controlled 
substances  test  collection  on  that  driver. 
Documentation  of  the  driver’s  conduct 
shall  be  prepared  and  signed  by  the 
witnesses  within  twenty  four  hours  of 
the  observed  behavior  or  before  the 
results  of  the  tests  are  released, 
whichever  is  earlier.  A  motor  carrier 
shall  ensure  that  the  driver  is 
transported  immediately  to  a  collection 
site  for  the  collection  of  a  urine 
specimen. 

(c)  Controlled  substances  testing  is 
authorized  by  this  section  only  if  the 
observations  required  by  paragraph  (b) 
of  this  section  are  made  during  or  just 
preceding  the  period  of  the  work  day 
that  the  covered  driver  is  required  to  be 
in  compliance  with  this  part.  A  driver 
may  be  required  to  \mdergo  reasonable 
suspicion  testing  for  controlled 
substances  while  the  driver  is 
performing  safety-sensitive  functions; 
just  before  the  driver  is  to  perform 
safety-sensitive  functions;  or  just  after 
the  driver  has  ceased  performing  such 
functions. 

(d)  As  part  of  reasonable  suspicion 
drug  testing  programs  established 
pursuant  to  this  section,  motor  carriers 
may  test  for  drugs  in  addition  to  those 
specified  in  this  part  only  with  approval 
granted  by  the  Federal  Highway 
Administrator  under  part  40  of  this  title 
and  for  substances  for  which  the 
Department  of  Health  and  Human 
Services  has  established  an  approved 
testing  protocol  and  positive  t^shold. 

1382.913  Return  to  duty  tMtIng. 

Each  motor  carrier  shall  ensure  that 
before  a  driver  returns  to  duty  requiring 
the  performance  of  a  safety-sensitive 
function  after  engaging  in  conduct 
prohibited  by  subpart  H  of  this  part,  the 
driver  shall  imdergo  a  return  to  duty 
controlled  substances  tests  with  a  result 
indicating  a  negative  test  result. 

1382.914  Foiiow-uptoating. 

Following  a  determination  under 
§  382.1205(b)  that  a  driver  is  in  need  of 
assistance  in  resolving  problems 
associated  with  controlled  substances 
use,  each  motor  carrier  shall  ensure  that 


the  driver  is  subject  to  unannounced 
follow-up  testing  as  directed  by  a 
substance  abuse  professional  in 
accordance  with  the  provisions  of 
§  382.l205(c](2](ii). 

1382.915  Excaptiona  for  tasting 
parformad  by  eonsortiuma. 

(a)  A  motor  carrier  may  use  a  driver 
who  is  a  regularly  employed  driver  of 
another  motor  carrier  wiffiout 
complying  with  §  382.903(a)  and 

§  382.907  if  the  driver  meets  the 
requirement  of  §  391.65  of  this  chapter. 

(b)  A  motor  carrier  may  use  a  driver 
who  is  not  tested  by  the  motor  carrier 
without  complying  with  §  382.903(a), 
provided  the  motor  carrier  assures  itself: 

(1)  That  the  driver  has  participated  in 
a  drug  testing  program  that  meets  the 
requirements  of  tMs  subpart  within  the 
previous  30  calendar  days,  and 

(2)  While  participating  in  that 
program,  the  driver  was  either: 

(i)  Tested  for  controlled  substances 
wit]^  the  past  6  months  (from  the  date 
of  application  with  the  motor  carrier)  as 
required  by  §  382.903,  or 

(ii)  Participated  in  the  drug  testing 
program  for  the  previous  12  months 
(from  the  date  of  application  with  the 
motor  carrier). 

(c)  Pre-employment/pre-duty  testing 
and  random  testing  ne^  not  be 
performed  directly  by  the  motor  carrier 
provided  that  the  motor  carrier  directs 
or  approves  the  testing  program  of  a 
contractor  or  previous  motor  carrier 
prior  to  using  a  driver  who  has 
participated  in  such  a  program. 

(d)  A  motor  carrier  who  exercises 
either  paragraphs  (a),  (b)  or  (c)  of  this 
section  or  §  382.903(b)  shall  contact  the 
controlled  substances  testing  program  in 
which  the  driver  participates  or 
participated  and  shall  obtain  the 
following  information: 

(1)  Name  and  address  of  the 
program(s); 

(2)  Verification  that  the  driver 
participates  or  participated  in  the 
program(s); 

(3)  Verification  that  the  program(s) 
conform  to  part  40  of  this  title; 

(4)  Verification  that  the  driver  is 
qualified  under  the  rules  of  this  part, 
including  that  the  driver  has  not  refused 
to  be  tested  for  controlled  substances; 

(5)  'The  date  the  driver  was  last  tested 
for  controlled  substances; 

(6)  The  medical  review  officer’s 
verified  results,  negative  or  positive,  of 
any  tests  taken  within  the  previous  six 
months;  and 

(7)  The  results  of  any  referrals  to  a 
substance  abuse  professional  for  all  tests 
which  indicated  controlled  substances 
use. 


(e)  The  motor  carrier  shall  retain  the 
information  required  by  this  section  as 
specified  in  §  382.1005. 

(f)  A  motor  carrier  who  uses,  but  does 
not  employ,  a  driver  more  than  once  a 
year  must  assme  itself  once  every  six 
months  that  the  driver  participates  in  a 
controlled  substances  testing  program 
that  meets  the  reqiiirements  of  this  part. 

f  382.917  SplH  sample  teating. 

(a)  A  motor  carrier  or  medical  review 
officer  must  notify  a  driver,  whose 
primary  specimen  verified  positive  for 
controlled  substance  use,  t^t  the  driver 
may  request  that  the  medical  review 
officer  to  direct  the  lab  to  send  the  "split 
sample’’  to  the  NIDA-certified 
laboratory  specified  by  the  (motor 
carrier/driver).  This  testing  will 
determine  whether  the  controlled 
substance  foimd  in  the  split  specimen  is 
present  in  any  quantity  in  the  split 
sample. 

(b)  A  driver  shall  submit  a  request  for 
testing  of  the  split  sample  to  the  medical 
review  officer  within  72  hovirs  of  the 
driver’s  actual  notification  of  the 
verified  positive  test  result. 

(c)  If  the  test  of  the  split  sample  fails 
to  confirm  the  presence  of  the  drugs(s) 
or  drug  metabolites(s),  or  if  the  split 
sample  is  unavailable,  inadequate  for 
testing  or  imtestable,  the  medical  review 
officer  shall  cancel  the  test. 

(d)  A  motor  carrier  must  report  every 
occurrence  of  a  split  sample  negative 
test  result  which  is  preceded  by  a 
primary  verified  positive  test  result  to 
the  Regional  Director,  Office  of  Motor 
Carriers  for  the  region  in  which  the 
motor  carrier  has  located  its  principal 
place  of  business.  The  address  of  each 
regional  office  is  listed  in  §  390.27  of 
this  chapter.  'The  report  must  be  mailed 
within  15  calendar  days  of  being 
notified  by  the  medical  review  officer 
that  the  test  result  has  been  canceled. 

1 382.919  CancaM  tasta. 

(a)  A  driver,  whose  urine  specimen 
was  submitted  for  testing  for 
preemployment/pre-duty  or  retiun-to- 
duty  controlled  substances  testing  under 
this  paii,  which  is  canceled  by  the 
laboratory  or  the  medical  review  officer 
shall  resubmit  a  urine  specimen  for 
testing,  when  the  driver  continues  to 
seek  employment  or  continued 
enmloyment  with  the  motor  carrier. 

(b)  A  driver  whose  urine  specimen 
was  submitted  for  testing  for  post¬ 
accident  or  random  controlled 
substances  testing  imder  this  part  which 
is  canceled  by  the  laboratory  or  the 
medical  review  officer  shall  not 
resubmit  a  urine  specimen  for  testing. 

(c)  A  driver  whose  urine  specimen 
was  submitted  for  testing  for  reasonable 
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suspicion  controlled  substances  testing 
under  this  part  which  is  canceled  by  the 
laboratory  or  the  medical  review  officer 
shall  not  resubmit  a  urine  specimen  for 
testing,  unless  the  specific, 
contemporaneous-,  articulable 
observations  concerning  the  appearance, 
behavior,  speech  or  body  odors  of  the 
driver  continue  to  be  present  and 
documentation  of  the  driver’s  conduct  is 
prepared  and  signed  by  the  witnesses 
within  twenty  four  hours  of  the 
observed  behavior  or  before  the  results 
of  the  new  tests  are  released,  whichever 
is  earlier. 

Subpart  J — Notification  of  Controiied 
Substance  Test  Resuits  and 
Recordkeeping 

S  382.1001  Laboratory  notifications. 

A  laboratory  shall  notify  the  medical 
review  officer  of  controlled  substances 
results  in  accordance  with  the 
procedures  in  part  40  of  this  title. 

S382.1003  Medical  review  officar 
notifications  to  the  teeted  individual. 

(a)  Any  driver  who  is  alleged  to  have 
violated  §  382.803  of  this  part  through  a 
confirmed  positive  test  result  shall  have 
available  as  an  affirmative  defense,  to  be 
proven  by  the  driver  through  clear  and 
convincing  evidence  to  the  medical 
review  officer,  that  his/her  use  of  a 
controlled  substance  (except  for  the 
substance  methadone)  was  prescribed 
by  a  health  care  professional  who  is 
familiar  with  the  driver’s  medical 
history  and  assigned  safety-sensitive 
functions. 

(b)  The  medical  review  officer  shall 
make  reasonable  efforts  to  contact  a 
driver  and  make  avedlable  to  the  tested 
individual  the  opportunity  to  discuss  a 
laboratory  confimed  positive  test  result. 
The  medical  review  officer  shall  afford 

a  tested  individual  the  opportimity  to 
discuss  a  confirmed  positive  controlled 
substances  test  result  with  the  medical 
review  officer  before  reporting  the  test 
result  to  the  motor  carrier  as  a  verified 
positive.  If  a  medical  review  officer  is 
unable  to  contact  a  tested  driver,  after 
making  and  documenting  all  reasonable 
efforts,  the  medical  review  officer  shall 
contact  a  designated  management 
official  of  the  motor  carrier  to  arrange 
for  the  individual  to  contact  the  medical 
review  officer  prior  to  being  dispatched, 
performing  or  continuing  to  perform 
safety-sensitive  functions,  to  the  extent 
practicable.  The  medical  review  officer 
may  verify  a  positive  test  without 
having  commvmicated  with  the  driver 
about  the  results  of  the  test  if; 

(1)  The  driver  expressly  declines  the 
opportunity  to  discuss  the  results  of  the 
test,  or 


(2)  Within  five  days  after  a 
dociunented  contact  by  a  motor  carrier's 
designated  management  official 
instructing  the  driver  to  contact  the 
medical  review  officer,  the  driver  has 
not  done  so. 

(c)  All  tests  reported  to  the  motor 
carrier  hy  the  medical  review  officer  as 
a  verified  positive,  in  which  the  medical 
review  officer  did  not  discuss  the  results 
with  the  driver,  shall  be  so  noted  and 
shall  be  accompanied  by  complete 
dociunentation  of  the  medical  review 
officer’s  efforts  to  contact  the  driver 
including  contacts  with  a  motor  carrier’s 
designated  management  official. 

1382.1005  Medical  reviMv  office 
notifleations  to  the  motor  carrier. 

(a)  The  medical  review  officer  may 
report  to  the  motor  carrier  using  any 
commimications  device,  but  in  all 
instances  a  signed  written  notification 
must  be  forwarded  within  three 
business  days  of  completion  of  the 
medical  review  officer’s  review, 
pursuant  to  part  40  of  this  title.  A 
medical  review  officer  shall  report  to  a 
motor  carrier  clearly: 

(1)  That  the  controlled  substances  test 
being  reported  was  in  accordance  with 
part  40  of  this  title  and  this  part; 

(2)  The  name  of  the  individual  for 
whom  the  test  results  are  being 
reported: 

(3)  The  type  of  test  indicated  on  the 
custody  and  control  form  (i.e.,  random, 
post-accident,  etc.); 

(4)  The  date  and  location  of  the  test 
collection; 

(5)  The  identities  of  the  persons  or 
entities  performing  the  collection, 
analysis  of  the  specimens  and  serving  as 
the  medical  review  officer  for  the 
specific  test; 

(6)  The  verified  results  of  a  controlled 
substances  test,  either  positive  or 
negative,  and  if  positive,  the  identity  of 
the  controlled  substance(s)  for  which 
the  test  was  verified  positive. 

(b)  A  medical  review  officer  shall 
report  to  the  motor  carrier  that  a  driver 
is  imable  to  be  contacted  for  a 
discussion  in  accordance  with 

§  382.902,  and  that  the  driver  must  be 
contacted  by  the  motor  carrier  as  soon 
as  practicable  and  requested  to  contact 
the  medical  review  officer  within  24 
hours. 

1 382.1 007  Motor  carrier  notif  icationa. 

(a)  A  motor  carrier  shall  notify  a 
driver  of  the  results  of  a  pre- 
employment/pre-duty  controlled 
substance  test  conducted  under  this 
part,  if  the  driver  requests  such  results 
within  60  calendar  days  of  being 
notified  of  the  disposition  of  the 
employment  application.  A  motor 


carrier  shall  notify  a  driver  of  the  results 
of  random,  reasonable  suspicion  and 
post-accident  tests  for  controlled 
substances  conducted  imder  this  part  if 
the  test  results  are  verified  positive.  The 
motor  carrier  shall  also  inform  the 
driver  which  controlled  substance  or 
substances  were  verified  as  positive. 

(b)  The  designated  management 
official  shall  make  reasonable  efforts  to 
contact  and  request  each  driver  who 
submitted  a  specimen  under  the  motor 
carrier’s  program,  regardless  of  the 
driver’s  employment  status,  to  contact 
and  discuss  the  results  of  the  controlled 
substances  test  with  a  medical  review 
officer  who  has  been  unable  to  contact 
the  driver. 

(c)  The  designated  management 
official  shall  notify  the  medical  review 
officer  that  the  driver  has  been  notified 
to  contact  the  medical  review  officer  in 
accordance  with  §  382.902. 

§  382.1009  Laboratory  raeordkaaping  and 
racord  ratantion. 

A  laboratory  performing  the  analysis 
of  urine  specimens  for  controlled 
substances  shall  maintain  the  specimen 
and  the  records  of  the  analysis  as 
specified  in  part  40  of  this  title. 

1382.1011  Madical  raviaw  officar 
raeordkaaping  and  racord  ratantion. 

(a)  A  medical  review  officer  shall  be 
the  sole  custodian  of  individual’s  test 
results.  A  medical  review  officer  shall 
maintain  all  dated  records  and 
notifications,  identified  by  individual, 
for  a  minimum  of  five  years  for  verified 
positive  test  results. 

(b)  A  medical  review  officer  shall 
maintain  all  dated  records  and 
notifications,  identified  by  individual, 
for  a  minimum  of  one  year  for  negative 
and  canceled  test  results. 

(c)  No  person  may  obtain  the 
individual  test  results  retained  by  a 
medical  review  officer,  and  no  medical 
review  officer  shall  release  the 
individual  test  results  of  any  driver  to 
any  person,  without  first  obtaining 
specific  written  authorization  fi'om  the 
tested  driver.  Nothing  in  this  paragraph 
shall  prohibit  a  medical  review  officer 
from  releasing,  to  the  employing  motor 
carrier  or  to  officials  of  the  Secretary  of 
Transportation,  any  DOT  agency,  or  any 
State  or  local  officials  with  regulatory 
authority  over  the  controlled  substances 
testing  program  under  this  part,  the 
information  delineated  in  §  382.1005(a). 

1382.1013  Motor  carrier  racord  ratantion. 

(a)  General  Requirement.  Each  motor 
carrier  shall  maintain  records  of  its 
controlled  substances  misuse 
prevention  program  as  provided  in  this 
section.  The  records  shall  be  maintained 
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in  a  secure  kx:atioD  with  controlled 
access. 

(b)  Period  of  RetentioB.  Each  motor 
carrier  shall  maintain  the  records  in 
accordance  with  die  following  schedule: 

(1)  Five  years.  Records  of  driver 
verified  positive  controlled  substances 
test  resmts,  documentation  of  refusals  to 
take  required  tests,  and  driver 
evaluations  and  raferrals  ^all  be 
maintained  for  a  miniminn  of  five  years. 

(2)  Two  years.  Records  rriated  todie 
collection  process  and  training  shall  be 
maintained  for  a  minimum  of  two  years. 

(3)  One  year.  Records  of  negative  and 
canceled  teat  results  (as  defined  in  pmt 
40  of  this  title)  shall  be  maintained  for 
a  minimum  of  one  year. 

(c)  Types  of  records.  The  firflowing 
specific  records  shall  be  maintained. 

(1)  Records  related  to  the  collection 
process: 

(1)  Collection  lo^iooks,  if  used; 

(ii)  Documents  relating  to  the  random 
selection  procesr, 

(iii)  Documents  generated  in 
ccmnectioD  with  d^sions  to  administer 
reasonable  suspicion  controHed 
substances  tesl^ 

(iv)  Efocumants  generated  in 
connectioD  with  decisions  on  post¬ 
accident  testing; 

(v)  Documents  verifying  existence  of  a 
medical  explanation  of  the  inabifity  of 

a  driver  to  provide  a  urine  specimen  for 
testing;  end 

(vi)  Conscrfidated  anni»l  reports  as 
reouired  by  §382.1015. 

(2)  Rectms  relafod  to  test  results; 

U)  The  motor  carrier’s  copy  of  the 

custody  and  control  fionn; 

(ii)  Documents  sent  by  the  medical 
review  officer  to  the  motor  carrier, 
including  those  requited  fay  §  382.1005. 

(iii)  D^uments  r^atad  to  the  refoaal 
of  any  driver  to  sulnnit  to  a  cootroUed 
substances  teat  administered  under  this 
part; 

(iv)  Documents  presented  by  a  drivw 
to  dispute  the  result  of  a  controlled 
substance  test  administered  purswmt  to 
this  part; 

(3)  Records  related  to  evaluations: 

(i)  Records  pertaining  to  a 
determination  by  a  substance  abuse 
professional  concerning  a  driver's  need 
for  assistance;  and 

(ii)  Records  concmning  a  driver's 
compliance  with  recommendations  of 
the  substance  abuse  professional, 
including  records  pertaining  to 
rehabilitation  and  return  to  duty/follow- 
up  testing  as  required  by  a  substance 
abuse  profeacionaL 

(4)  Records  related  to  education  and 
training: 

(i)  Materials  on  controlled  substances 
use  awareness,  including  a  copy  of  the 
motor  carrier’s  policy  on  controlled 
substances  use; 


(ii)  Documentation  of  compliance 
with  the  requiiements  of  §  382.501; 

(iii)  Documentation  of  tiaming 
provided  to  superviaosa  for  the  purpose 
of  qualifying  the  supervisors  to  make  a 
determination  coiKeming  the  need  for 
controlled  substancea  tasting  based  cm 
reasonable  suspicion;  and 

(iv)  Certification  that  sny  training 
condxicted  under  diia  part  complies 
with  the  requiremeatB  fin  such  training. 

(5)  Notifications,  by  date  and  time,  of 
persons  recpiired lobe  notified  as 
required  by  this  part,  including  but  not 
limited  to,  randomly  selected  drivers  for 
testing,  drivers  requested  to  contact  a 
medical  reriew  officer,  medical  review 
officers  that  the  desfgnated  management 
official  has  cmtacted  the  driver  or 
driw-applicant  etc. 

§382.1015  Reporting 0# reeulta  in • 
manegemant  Infonnatian  ayatam. 

(a)  Each  motor  carrier  shall  submit  to 
the  Federal  Hi^way  Adnunistration, 
when  requested,  an  annual  report 
covering  the  calendar  year,  summarizing 
the  results  of  its  contrcrfled  substances 
misuse  pteventioa  prc^ram. 

(b)  Each  motor  carrier  that  is  subject 
to  more  than  one  DOT  agency  controlled 
substances  regulatioB  shall  i^ntify  each 
driver  covered  by  the  regulations  of 
more  than  one  DOT  agency.  The 
identification  will  be  by  the  total 
number  and  category  of  covwed  safety 
sensitive  functions  (e.g.,  drivers  of 
comroercifrf  motor  vehicles,  airmen, 
pipeline  inspectors,  etc).  Prior  to 
conducting  any  contitrfled  substance 
test  on  a  cMver  subject  to  the  regulations 
irf  mme  than  one  DOT  agency,  the  motor 
carrier  must  detwmine  which  DOT 
agency  regulation  or  regulations 
authorizes  or  requires  t)^  test.  When  a 
motor  carrier  determines  ffiat  a  test  is 
required  undm  U.S.  Coast  Guard  or 
Research  and  Spiedal  Programs 
Administration  (RS*A)  regulations,  as 
well  as  the  requirements  in  this  part,  the 
motor  carrier  must  use  "split  sample" 
testing  procedures.  The  test  result 
information  shall  be  directed  to  the 
appiropriate  DOT  agency  oragmicies. 

(c)  Eacii  motor  carrier  shall  ensure  the 
accinacy  and  timeliness  of  each  report 
submitted  by  the  motor  carrier  or  a 
consortium. 

(d)  Each  motor  carrier  notified  shall 
submit  the  required  annual  reports  no 
later  than  February  15  of  each  year.  The  - 
report  shall  be  submitted  on  the  form 
specified  by  the  FHWA.  Each  report 
shall  contain: 

(1)  Number  of  drivers  by  employee 
category; 

(2)  Number  of  drivers  subject  to 
testing  under  the  anti-drug  rules  of  more 


than  one  DOT  Agmtcy,  identified 
each  agency; 

(3)  Number  of  specimens  collected  by 
type  of  test  (i.e.^  pre-employment, 
random,  retum-to-duty,  etc.)  and 
employee  category; 

(4)  Number  of  positives  verified  by  a 
Medical  Review  Officer  by  typ>e  of  test, 
type  of  drug  and  empfoyee  cat^ory; 

l5)  Number  of  negatives  verifiM  oy  a 
Medical  Review  Officer  by  type  of  test 
and  employee  category; 

(6)  Number  of  persons  denied  a 
position  as  a  driver  following  a  verified 
jmsitive  controlled  substances  test; 

(7)  Number  of  drivers  with  verified 
positive  by  a  Medical  Review  Officer 
who  were  returned  to  duty  in  driving 
positions  during  the  reporting  pieriod; 

(8)  Number  ot  drivers  with  tests 
verified  by  a  Medical  Review  Officer  for 
multiple  drugs; 

(9)  Number  of  drivers  who  refused  to 
submit  to  a  controlled  substances  test 
required  under  this  part,  and  the  action 
taken  in  resptmse  to  the  r^usal(s);  and 

(10)  Number  of  supervisors  wbo  heve 
received  required  training  during  the 
repmrting  period. 

§382.1017  Acceee  to  fodMdoet  records. 

(a)  Except  as  required  by  law  or 
expressly  authorized  or  required  in  this 
section,  no  motor  carrier  shall  release 
driver  mformation  that  is  contained  in 
records  required  to  be  maintained  under 
§  382.1013. 

(b)  A  driver  is  entitled,  upon  written 

request,  to  obtain  copies  of  my  records 
pertaining  to  the  driw's  use  rf 
controlled  substances,  including  any 
records  pertaining  to  bis  or  her 
controll^  substances  tests.  The  motor 
carrier  shall  prcanptfy  pnmde  the 
records  requested  by  driver.  Access 

to  a  driver's  recmds  shall  not  be 
contingent  upon  peyment  far  records 
other  than  those  specifically  requested 

(c)  Each  motor  carri«'  sdialt  pormit 
access  to  all  facilities  utilized  in 
compl3niig  widi  the  requirements  of  this 
part  to  the  Secretary  of  Transportaticm, 
any  DOT  agency,  or  any  State  or  local 
officials  with  regulatory  authority  over 
the  controlled  substosM^  testing 
promm  under  this  part. 

(a)  Each  motor  carrier  and  medical 
review  officer  shall  make  available 
copies  of  all  results  for  motor  carrier 
controlled  substances  testing  conducted 
under  this  part  and  any  other 
inffNrmation  pertaining  to  the  motor 
carrier's  ccmtrolled  substances  misuse 
prevention  program,  when  requested  by 
the  Secretary  ol  Tranqiortatioiv.  any 
DOT  agency,  or  any  St^  or  local 
officials  with  regulatory  authority  over 
the  motor  carrier  or  its  drivers. 

(e)  When  requested  by  the  National 
Transportation  Safety  Board  as  part  of 
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an  accident  investigation,  a  motor 
carrier  shall  disclose  information  related 
to  the  motor  carrier’s  administration  of 
a  post-accident  controlled  substances 
test  administered  following  the  accident 
under  investigation. 

(f)  Records  shall  be  made  available  to 
a  subsequent  motor  carrier  upon  receipt 
of  a  written  request  from  the  driver. 
Disclosure  by  Uie  subsequent  motor 
carrier  is  permitted  only  as  expressly 
authorized  by  the  terms  of  the  driver’s 
request. 

A  motor  carrier  may  disclose 
information  required  to  be  maintained 
under  this  part  pertaining  to  a  driver  to 
the  driver  or  the  decisionmaker  in  a 
lawsuit,  grievance,  or  other  proceeding 
initiated  by  or  on  behalf  of  the 
individual,  and  arising  from  the  results 
of  a  controlled  substances  test 
administered  under  this  part,  or  from 
the  motor  earner’s  determination  that 
the  driver  engaged  in  conduct 
prohibited  by  subpart  H  of  this  part 
(including,  but  not  limited  to,  a  worker’s 
compensation,  unemployment 
compensation,  or  other  proceeding 
relating  to  a  benefit  sought  by  the 
driver). 

(h)  A  motor  carrier  shall  release 
information  regarding  a  driver’s  records 
only  as  directed  by  the  specific,  written 
consent  of  the  driver  authorizing  release 
of  the  information  to  an  identified 
person.  Release  of  such  information  by 
the  person  receiving  the  information  is 
permitted  only  in  accordance  with  the 
terms  of  the  driver’s  consent. 

Subpart  K — Consequancaa  For  Drivara 
Engaging  In  Controlled  Substances* 
Related  Conduct 

§  382.1 1 01  Removal  from  safety-eanaltivo 
function. 

(a)  Except  as  provided  in  subpart  L  of 
this  part,  no  driver  shall  perform  safety- 
sensitive  functions  if  the  driver  has 
engaged  in  conduct  prohibited  by 
subpart  H  of  this  part  or  a  controlled 
substances  misuse  regulation  of  another 
IXDT  agency. 

(b)  No  motor  carrier  shall  permit  any 
driver  to  perform  safety-sensitive 
functions  if  the  motor  carrier  has 
determined  that  the  driver  has  violated 
this  section. 

§382.1103  Required  evaluation  and 
testing. 

No  driver  who  has  engaged  in 
conduct  prohibited  by  subpart  H  of  this 
part  shall  perform  safety-sensitive 
functions  unless  the  driver  has  met  the 
requirements  of  §  382.1205.  No  motor 
carrier  shall  permit  a  driver  to  perform 
safety-sensitive  functions  imless  the 
driver  has  met  the  requirements  of 


§  382.1205.  Nothing  in  this  section  shall 
be  construed  to  prohibit  the  continued 
performance  of  safety-sensitive 
functions  necessary  to  respond  to  an 
emergency. 

§382.1105  Other  eontrollad  aubatancaa- 
ralatad  conduct 

(a)  No  driver  tested  under  the 
provisions  of  subpart  I  of  this  part  who 
is  found  to  have  a  verified  positive 
controlled  substances  test  result  shall 
perform  or  continue  to  perform  safety- 
sensitive  functions  for  a  motor  carrier, 
nor  shall  a  motor  carrier  permit  the 
driver  to  perform  or  continue  to  perform 
saf^-sensitive  functions,  \mtil: 

(1)  The  driver  submits  to  a  controlled 
substance  test  which  has  a  verified 
negative  result;  and 

(2)  The  driver  completes  any 
rehabilitation  program  prescribed  by  a 
substance  abuse  professional  in 
accordance  with  subpart  L  of  this  part. 

(b)  Nothing  in  this  section  shall  be 
construed  to  prohibit  the  continued 
performance  of  safety-sensitive 
functions  necessary  to  respond  to  an 
emergency. 

§  382.1 107  Additional  conaaquenoes  for 
controlled  aubatancaa  violationa. 

(a) (1)  General  rule.  A  driver  who  is 
found  through  testing  irnder  this  part  to 
have  a  verified  positive  controlled 
substances  test  result  is  prohibited  from 
driving  for  the  periods  specified  in 
paragraph  (a)(2)  of  this  section. 

(2)  Duration  of  prohibited  driving 
periods — (i)  Second  violation.  A  driver 
who.  during  any  3-year  period,  is  foimd 
to  have  a  verifi^  positive  controlled 
substances  test  result  twice  in  separate 
incidents,  is  prohibited  firom  driving 
any  commercial  motor  vehicle,  as 
defined  in  this  part  or  part  390  of  this 
subdiapter,  for  a  period  of  60 
consecutive  days. 

(ii)  Third  and  subsequent  violations. 

A  driver  who,  during  any  3-year  period, 
is  found  to  have  a  verifi^  positive 
controlled  substances  test  result  three  or 
more  times  in  separate  incidents,  is 
prohibited  from  driving  any  commercial 
motor  vehicle,  as  defined  in  this  part  or 
part  390  of  this  chapter,  for  a  period  of 
120  consecutive  days. 

(b)  A  driver  who  refuses  to  be  tested 
for  controlled  substances  under  the 
provisions  of  subpart  H  of  this  part  shall 
not  drive  any  commercial  motor  vehicle, 
as  defined  in  this  part  or  part  390,  for 

a  period  of  not  less  than  one  year. 

(c)  No  motor  carrier  shall  knowingly 
use  a  driver  to  drive  any  commercial 
motor  vehicle,  as  defined  in  this  part  or 
part  390  of  this  chapter,  during  the 
prohibition  periods  specified  imder  this 
section,  when  the  driver  is  in  violation 


of  any  of  the  requirements  of  subpait  H 
of  this  part.  A  motor  carrier  that 
knowingly  uses  a  driver  to  violate  this 
subpart  shall  be  subject  to  the  penalty 
provisions  of  49  U.S.C.  521(b). 

(d)  No  motor  carrier  shall  Imowingly 
use  a  driver  who  has  been  found  to  have 
violated  any  requirements  of  subpart  H 
of  this  part  to  drive  any  commercial 
motor  vehicle,  as  defined  in  this  part  or 
in  part  390  of  this  subchapter,  or 
perform  any  other  safety-sensitive 
functions  regulated  by  any  DOT  agency, 
tmtil  the  driver  has  complied  with  the 
requirements  of  this  part,  including  the 
completion  of  any  evaluation,  treatment, 
or  return  to  duty  testing  required  by  the 
substance  abuse  professional,  and  any 
other  applicable  DOT  agencies’ 
reflations. 

(e)  A  driver  shall  be  prohibited  from 
driving  for  a  period  of  one  year 
following  a  verified  positive  controlled 
substances  test  result  when  the  driver 
has  been  involved  in  a  fatal  accident 

§382.1109  Diequallfleations. 

(a)  Nothing  in  this  subpart  shall  be 
construed  to  restrict  the  authority  of 
Federal,  State  or  local  officials  from 
implementing  §  383.51  of  this  chapter. 

A  driver  who  is  convicted  of  driving  a 
commercial  motor  vehicle  under  the 
influence  of  a  controlled  substance  shall 
be  subject  to  the  disqualifications 
provided  in  §  383.51(b)(3)  of  this 
chapter. 

(b)  Notwithstanding  the  provisions  of 
this  part,  the  penalty  provisions  of 

§  391.15  of  this  chapter  remain 
applicable  within  this  part  for  actions 
t^en  by  Federal  Highway 
Administration  officials. 

Subpart  L— Controllad  Substancaa  Usa 
Information,  Training,  and  Rafarrai 

§382.1201  Motor  carrier  obligation  to 
promulgate  a  policy  on  tha  miauaa  of 
controliad  aubatancaa. 

(a)  General  requirements.  Each  motor 
carrier  shall  provide  educational 
materials  that  explain  the  requirements 
of  this  part  and  the  motor  carrier’s 
policies  and  procedures  with  respect  to 
meeting  these  requirements.  Each  motor 
carrier  shall  provide  written  notice  to 
every  driver  and  to  representatives  of 
driver  organizations  of  the  availability 
of  this  information. 

(b)  Required  content,  'fhe  materials  to 
be  made  available  to  drivers  shall 
include  detailed  discussion  of  at  least 
the  following: 

(1)  The  identity  of  the  person 
designated  by  the  motor  carrier  to 
answer  driver  questions  about  the 
materials; 

(2)  The  categories  of  drivers  who  are 
subject  to  the  provisions  of  this  part; 
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(3)  iafocmetkin  abo«t  the 
safety-seesitive  lunctkaie  perfecmed  by 
those  driven  to  sadce  deer  what  period 
of  the  work  day  the  driver  is  leqc^ed 
to  be  in  comphance  widi  thie  pert; 

(4)  Specific  infonaetioD  coDcennng 
drivw  coodoct  thet  is  pioliA^ed  by  this 
pMt; 

(5)  The  drcumstaacae  under  vdikh  a 
driver  will  be  tested  for  conlroUad 
substances  under  this  pert; 

(6)  The  procedures  tW  will  be  used 
to  test  for  die  presence  of  controlled 
substancee.  protect  the  driver  and  die 
integrity  of  the  urine  qwctmana, 
wafaguerd  the  velidity  of  the  test  results, 
and  ensure  that  thoae  leattUs  ere 
attributed  to  the  correct  driver; 

(7)  The  requiiemeat  diet  e  driver 
submit  to  controlled  substancee  teats 
administafed  hi  accordance  with  dde 
part; 

(8)  An  explanation  xA  vdiat  coostitutea 
a  refoaal  to  sidmitt  to  e  controlled 
substances  lest  and  the  attaBtfont 
conse^ences; 

(9)  The  consequences  for  drivers 
found  to  have  violated  subpart  H  of  this 
part,  including  the  requheraenf  tbat  the 
driver  be  removed  InmaediatBly  fironi 
safoty'emsitfv&  funcrioRs;  and  die 
procedures  under  §  382.1205  of  this 
part. 

flO)Tba  leqfoirenieiit  that  a  driver 
shall  have  the  right  to  have  die  qilit 
sample  qwchnen  tasted  by  a  difieteDt 
NIDA-ceitified  laboratory,  when  a 
request  for  such  (eat  is  raade  hy  the 
driver  to  the  medical  review  officer 
within  72  hours  of  being  notified  of  a 
verified  positive  lest  result;  and 

(11)  Cations)  provirion.  The  materials 
supplied  to  drivers  msf  also  hichide 
inurmation  on  additional  motor  carrier 
poHdes  with.  lespsct  to  the  use  or 
possession  of  controlled  substances, 
including  any  conaeqjneDoee  for  a  driver 
found  to  have  used  controUed 
substances,  that  are  based  oo  the  motor 
carrier’s  auftority  hidepaBdeiii  of  this 


part.  Any  such  adt^kmal  polidae  or 
coaaeqoencea  meal  be  clewrly  and 
obviously  described  as  beingbasad  cn 
independMit  authmity. 

1382.1203  Training  for  suparvtaors  and 
ooinpMiy  oMoIttte* 

Each  motor  carrier  shall  ansure  tht 
persons  designated  to  detenmne 
whether  leaaoDable  sui^icion  eadata  to 
require  a  driver  to  undergo  controlled 
subatances  testing  under  $  382.011 
recatva  at  least  60  minutes  of  ttnimng  on 
the  physical,  bahavioral,  speech,  ana 
perrormanca  indicators  xA  probable 
controlled  "rvinite 

1382.1206  netarrel,  evabiatlon.  and 

(a)  A  driver  who  has  engaged  in 
conduct  prohibited  Iw  subp^  H  of  this 
part  shall  be  advised  ny  the  motor 
carrier  of  die  resources  available  to  the 
driver  in  evahiating  and  restdving 
problems  associated  with  the  misuse  of 
controlled  substances,  inducfing  the 
names,  addresses,  and  telephone 
numbers  of  substance  abuse 
professionals  and  counseling  and 
treatment  programs. 

(hi  Each  driver  who  engages  in 
conduct  prohibited  by  suhpiut  U  shall 
be  evaluated  bv  a  substance  abuse 
professional  who  shall  determine  what 
assistance,  if  any,  the  driver  needs  in 
resolving  problems  associated  with 
controllm  substances  misuse. 

(c)(1)  Before  a  driver  returns  to  duty 
requiring  the  performance  of  a  s^bty 
sensitive  fonctian  after  mgaging  in 
conduct  prohibited  by  snbpart  H  of  dtis 
part,  die  driver  shaB  undergo  a  retnmr 
to-dnty  controlled  substances  test  with 
a  neeadve  test  result. 

(2iIb  addition,  each  drivar  identified 
as  neediag  assistance  br  resolving 
proUems  associated  widi  controlled 
substances  misuse — 

(i)  Shall  be  evaluated  by  a  substance 
abuse  profesrional  to  determine  tbat  die 
driver  fow  properly  fallowed  the 


rehabilitatkm  program  prescribed  *ind«w 
paragreidi  (b)  xA  tfos  section,  aod 

(ii)  be  subject  tounanmmnced 

fol!ow-np  controlled  substances  tests 
administered  by  die  motor  carrier 
following  the  driver’^s  return  to  dn^. 
The  number  and  frequency  of  such 
follow-up  testing  sh^  be  determined  by 
a  substance  abuse  professionni.  but  shall 
consist  of  at  least  six  tests  in  the  first  12 
months  fofiowing  the  driver’s  return  to 
duty.  Follow-up  testing  shall  not  exceed 
60  months  from  the  data  of  the  driver’s 
return  to  duty.  The  substance 
profeMumal  may  twmuiate  the  . 
requiramesd  fr»  frdlow-iqi  teethag  at  any 
time  aftn  the  first  six  testa  have  beoa 
administered,  if  the  sifostmice  abuse 
profosaianal  determines  that  such 
testing  is  no  longer  necessary. 

(d)  Evcdnation  and  rehabilitation  may 
be  provided  by  the  motor  carrier,  by  a 
substance  abniw  professional  under 
contract  with  die  motcH'  carrier,  or  by  a 
substance  abuse  {uofessidnal  not 
affiliated  with  the  motor  carrier.  The 
choice  of  the  substance  abuse 
professional  and  assignment  of  costs 
shall  be  made  in  accoidanoe  with  motor 
carrier/ driver  agreements  and  motor 
carrier  policies. 

(e)  The  requirements  ctf  this  section 
with  reflect  to  lefanal.  evehtatian  and 
rehshilibrikKi  (k>  not  sf^ly  to  aj^tiGaiits 
who  refrise  to  subroil  to  •  pre- 
empfoyment/pra-duty  coirtndled 
sul^ances  test  or  who  have  a  pre^ 
employment/pre-duty  controlled 
substances  test  with  a  verified  positive 
test  result 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Part  219 

[Docket  No.  RSOR-6;  Notice  No.  34] 

RIN  2130-AA43 

Alcohol  Testing;  Amendments  to 
Alcohol/Drug  Regulations 

AGENCY:  Federal  Railroad 
Administration  (FRA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  FRA  proposes  to  amend  and 
expand  its  current  alcohol/drug  testing 
requirements  to  include,  for  safety- 
sensitive  employees,  pre-employment 
and  random  testing  for  alcohol,  to 
amend  its  existing  regulations  regarding 
control  of  alcohol  and  drug  use  in 
railroad  operations  by  incorporating 
new  procedures  and  safeguards  with 
respect  to  breath  and  body  fluid  testing 
for  alcohol,  to  make  reasonable 
suspicion  testing  mandatory  for  both 
alcohol  and  drugs,  and  to  make 
additional  changes.  The  proposed 
amendments  would  conform  FRA’s 
regulations  to  the  requirements  of  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  and  would  also 
reflect  experience  derived  from  program 
administration. 

DATES:  (1)  Any  request  to  make  an  oral 
presentation  must  be  received  by 
January  4, 1993. 

(2)  Written  comments  must  be 
received  by  April  14, 1993.  Late  filed 
comments  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Comments  shall  be  filed  in 
triplicate  with  the  Docket  Clerk,  Docket 
No.  RSOR-6,  Office  of  the  Chief 
Coimsel,  Federal  Railroad 
Administration,  400  7th  Street,  SW., 
room  8201,  Washington,  DC,  20590. 
Parties  wishing  the  FRA  to  acknowledge 
receipt  of  their  comments  should  submit 
with  those  comments  a  pre-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Docket  No.  RSOR-6.” 

The  postcard  will  be  dated  and  time 
stamped  and  retiuned  to  the 
commenter.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  persons,  between  8:30  a.m. 
and  5  p.m.  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  C.  Rockey,  Executive  Assistant  to 
the  Associate  Administrator  for  Safety 
(RRS-3),  Office  of  Safety,  FRA, 
Washington,  DC  20590  (Telephone: 

(202)  366-0897)  or  Patricia  V.  Sun,  Trial 


Attorney  (RCC-30),  Office  of  Chief 
Counsel,  FRA,  Washington,  DC  20590 
(Telephone:  (202)  366-4002). 

SUPPLEMENTARY  INFORMATION: 
Background  . 

On  November  21, 1988  (53  FR  47103), 
FRA  published  a  final  rule  containing 
amendments  to  its  alcohol  and  drug 
regulations,  which  were  first 
promulgated  on  August  2, 1985.  These 
amendments  established  a  random  drug 
testing  program  and  added  new 
safeguards  for  luine  drug  testing, 
incorporating  procedmos  from  a 
Department  of  Transportation 
regulation,  “Procedures  for 
Transportation  Workplace  Drug  Testing 
Programs”  (49  CFR  part  40),  that  had 
instituted  standards  for  drug  testing  of 
transportation  employees.  FTIA 
published  additional  amendments  to  its 
alcohol  and  drug  regulations  on 
December  27, 1989  (54  FR  53238)  and 
June  4, 1990  (55  FR  22791).  The  current 
regulations  are  published  as  pcut  219, 
Title  49,  Code  of  Federal  Regulations. 

On  O^ober  28, 1991,  the  President 
signed  into  law  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1992, 
Pub.  L.  No.  102-143,  Title  V  of  which 
enacts  legislation  popularly  known  as 
the  Omnibus  Transportation  Employee 
Testing  Act  of  1991  (hereinafter  the 
“Act”).  The  Act  amends  the  Federal 
Aviation  Act,  the  Federal  Railroad 
Safety  Act,  and  the  Commercial  Motor 
Vehicle  Safety  Act,  specifically 
mandating  alcohol  and  drug 
countermeasures  for  the  aviation,  rail 
and  commercial  trucking  segments  of 
the  transportation  industry.  In  addition, 
the  Act  enacted  similar  requirements  for 
mass  transit.  Language  utilized  in  the 
several  amendments  was  generally 
parallel,  but  the  differing  histories  and 
industry  contexts  addressed  by 
legislation  were  reflected  in  subtle 
ways.  In  the  case  of  the  rail  provision, 
explicit  language  preserved  existing 
alcohol/drug  regulations,  which  had 
been  the  subject  of  multiple  legislative 
hearings  by  the  Senate  Committee  on 
Commerce,  Science  and  Transportation, 
from  which  the  Act  had  been  reported 
on  several  occasions  (See,  e.g.,  S.  Rept. 
No.  101-172).  The  sponsors  and  the 
Committee  had  repeatedly  emphasized 
that  it  was  not  their  intention  to  disrupt 
or  displace  existing  regulatory 
provisions  applicable  to  railroads. 

Nevertheless,  the  Act  embodies 
express  mandates  that  must  be  honored 
and  that  go  beyond  the  four  comers  of 
existing  regulations.  Among  the  most 
important  requirements  pertinent  to  this 
NPRM  are  the  following: 


•  Pre-employment  alcohol  testing,  to 
complement  the  ciurent  requirement  for 
pre-employment  drug  testing. 

•  Mandatory  reasonable  suspicion 
testing  for  both  alcohol  and  dmgs  (in 
lieu  of  discretionary  or  “authorized” 
testing  imder  broader  “reasonable 
cause”  provisions). 

•  Random  alcohol  testing,  to 
complement  the  current  requirement  for 
random  drug  testing. 

Split  sample  testing,  which  is 
currently  permitted,  will  now  be 
required  as  a  safeguard  to  reassure  the 
sober  and  responsible  employee  that  he 
or  she  will  not  be  threatened  by  an  error 
in  the  testing  process.  (The  requirement 
for  split  samples  is  addressed  in  the 
separate  Notice  of  Proposed  Rulemaking 
to  amend  the  Procedures  for 
Transportation  Workplace  Drug  Testing 
published  elsewhere  in  today’s  Federal 
Register.) 

In  addition,  the  legislation  instructs 
the  Secretary  to  issue  requirements  for 
rehabilitation  programs  which  at  a 
minimum  provide  for  the  identification 
and  opportunity  for  treatment  of 
railroad  employees  responsible  for 
safety-sensitive  functions.  Here  the 
statute  uses  language  similar,  but  not 
identical  to  that  employed  in  subpart  E 
of  part  219.  As  such,  it  is  an  apparent 
reference  to  employment-based 
mechanisms  for  evaluation  of  substance 
abuse  disorders,  referral  of  substance 
abusers  to  treatment  resources,  and 
determinations  with  respect  to  return  to 
duty.  FRA  understands  this  provision  to 
address  the  quality  of  employee 
assistance  services,  since  FRA  already 
requires  that  basic  services  be  accessible 
and  that  the  employment  relationship 
be  protected  where  the  troubled 
employee  steps  forward  and  requests 
help  (or  is  referred  by  a  co-worker). 
Accordingly,  FRA  joins  the  other  modal 
administrations  in  proposing 
professional  requirements  for  employee 
assistance  professionals  (“substance 
abuse  professionals”). 

The  generic  issues  pertaining  to 
alcohol  misuse  that  are  presented  by  the 
legislation  are  discussed  in  a  DOT-wide 
preamble  published  by  the  Office  of  the 
Secretary  of  Transportation  (hereinafter 
“OST”)  elsewhere  in  today’s  Federal 
Register  (hereinafter  common 
preamble).  The  common  preamble  is 
incorporated  herein  by  reference. 

Because  the  FRA  rule  already 
embodies  the  great  majority  of  the 
requirements  contemplated  by  the 
legislation  in  a  manner  well  suited  to 
the  railroad  industry,  and  because 
considerable  effort  has  been  expended 
in  training  industry  personnel  in  those 
requirements,  some  of  the  preamble 
discussion  is  not  directly  applicable  to 
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the  proposals  presented  in  this  Notice. 
However,  in  each  major  subdivision  of 
the  section-by-section  analysis  set  forth 
below,  the  basis  for  these  differences  is 
discussed. 

The  Federal  Aviation  Administration, 
Federal  Highway  Administration, 

Federal  Transit  Administratioii  and 
Research  and  Special  Projects 
Administration  are  also  publishing 
alcohol  testing  NPRMs  in  today’s 
Federal  Register.  Since  FRA‘s  proposed 
rule  integrates  the  requirements  of  the 
Act  into  the  existing  structure  of  part 
219,  FRA’s  format  differs  from  that  of 
these  q^erating  administrations.  FRA  is 
therefore  adding  two  appendixes  to  part 
219.  Appendix  E  contains  a  template 
that  facilitates  intermodal  use  by 
comparing  each  modal  section  to  the 
corresponding  language  or  concept  in 
FRA’s  regulations.  (Appendix  D,  which 
contains  FRA’s  standard  reporting  form 
for  the  proposed  management 
information  system  (MIS)  discussed 
below,  is  published  elsewhere  in  today’s 
Federal  Register  as  part  of  FRA’s  drug 
program  management  information 
system  NPRM.) 

Framework  of  the  Railroad  Pn^osal 

The  Act  requires  FRA  to  reexamine  its 
existing  alcohol/ drug  regulations.  FRA 
has  done  so.  Ccmsistent  with  the  Act’s 
command,  FRA  now  proposes  miru>r 
adjustments  in  its  existing  regulatory 
program.  These  adjustments  appear  to 
be  appropriate  at  this  juncture  due  to 
the  progress  achieved  under  the  existing 
rule  and  lessons  learned  as  a  resuh  (d 
additional  experience  in  administering 
this  program. 

Ainong  the  adjustments  proposed  in 
this  document  are  the  following; 

•  Coverage  of  ‘‘safety-sensitive" 
emplojrees  would  be  reconsidered.  FRA 
specifically  prq>ose6  to  include  in  the 
definition  of  covered  employee  any 
person  engaged  in  the  direct  supervision 
of  Hours  of  Service  mnployees, 
including  yardmasters. 

•  Although  FRA  jmrposes  to  retain  its 
existing  post-accident  toxicology 
program,  FRA  {Huposes  to  reduce  the 
number  of  low-damage  collisions  and 
derailments  that  would  require  testing. 
FRA  is  also  prepared  to  ccmsider  any 
further  adjustments  in  this  program  that 
may  be  warranted  by  experience,  and 
welcomes  ccHnments  on  substitution  of 
mandatory  breath  analysis  for  alccdtol, 
together  with  cmventional  urinalysis 
for  drugs,  as  a  substitute  for  the  existing 
program.  In  its  final  rule,  FRA  will 
amend  aqppendtx  C  to  part  219  to 
include  changes  in  post-accident  sample 
collection  and  toxicology  kits  mandated 
by  the  new  split  sample  procedures. 


FRA  has  now  been  in  almost 
continuous  rulemaking  on  the  issue  of 
alcohol  and  drugs  since  1983.  This 
rulemaking  offers  the  opportunity  to 
bring  some  stability  to  this  subject 
matter,  so  that  attention  can  be  turned 
to  other,  equally  si^ificant  safety 
concerns  in  the  field  of  human  factors. 
FRA  encouragps  active  participation  by 
the  regulated  community,  including 
individual  employees,  employee 
organizations,  and  railroad  companies. 

Relationsliip  to  Existing  Industry 
Programs 

Following  publication  of  the  final  rule 
on  Certification  of  Locomotive 
Engineers  (49  CFR  part  240;  56  FR 
28228,  June  19, 1991),  FRA  received 
several  inquiries  regarding  the  effect  of 
provisions  of  that  rule  wi^  respect  to 
implementation  of  voluntary  alcohol/ 
drug  prevention  programs  with 
vohmtary  “mark-off"  procedures,  such 
as  Operation  Red  Block,  the  rail  peer 
prevention  program.  The  question  was 
whedier,  on  railroads  that  permit  either 
pre-duty  or  on-duty  mark-offs  without 
discipline,  an  engineer  utilizing  this 
procedure  would  be  required  to  he 
handled  under  the  mandatory  certificate 
revocation  procedures  requiring  a  9- 
month  revocation  period  where  a  single 
violation  of  §  219.101  (on-duty  use, 
possession,  or  impairment;  BAC  of  .04 
or  greater)  is  established.  FRA  has 
responded  to  these  inquiries  indicating 
that  the  mark-off,  by  itself,  does  not  give 
rise  to  actual  knowledge  on  the  part  of 
the  railroad  that  a  violation  has,  in  fact, 
occurred;  and  the  railroad  would  not 
violate  its  duty  to  prevent  violations  by 
permitting  the  mark-off  to  go  forward 
under  established  procedures.  The 
reason  for  this  position  is  that  programs 
which  attack  co-worker  tolerance  of  on- 
duty  use  of  alcohol  or  drugs  advance 
safety  and  add  to  the  array  of  prevention 
techniques  at  work  on  the  railroad. 

The  current  regulatory  proposals 
would  adopt  the  same  {^ilosophy  and 
approach.  The  objective  of  these 
programs  is  to  enlist  co-workers  to 
apply  pressure  on  a  substaiice  abuser  to 
mark-off  and  seek  assistance  with  his  or 
her  problem,  thereby  increasing  the 
overall  deterrent  effect  of  anti-drinking 
poficies.  In  this  way  the  entire 
workforce  takes  responsibility  for 
compliance.  This  collective 
responsilnlity  is  particularly  valuable  in 
work  settings  where  supervisors  are 
seldom  present  (as  with  many  railroad 
assignments]. 

vohmtary  mark-offs  should 
occur  quietly,  without  fanfare,  as  if  the 
employee  had  simj^y  become  ill. 

Abuses  are  limited  by  intervention  on 
the  part  of  employee  prevention 


committees,  which  emphasize  the 
unacceptability  of  the  behavior  and  refer 
the  troubled  worker  to  the  employee 
assistance  program,  as  appropriate. 

Experience  teaches  that  a  mark-off 
should  be  disallowed  any  time  it  is 
undertaken  “in  anticipation"  of 
detection  through  supervisory 
observation  or  a  chemical  test.  It  is  not 
enough  that  the  mark-off  occur  prior  to 
notice  of  the  test,  since  at  that  point  the 
employer  could  have  adequate 
independent  evidence  to  proceed 
without  a  test 

A  violator  who  is  about  to  be  detected 
should  not  be  able  to  use  the  program 
as  a  sanctuary.  While  the  most  manifest 
example  of  an  invalid  mark-off  would 
be  where  the  employee  attempted  to 
mark-off  after  receiving  notice  of  a  test, 
other,  less  obvious  circumstances  that 
should  also  invalidate  an  attempt  to 
mark-off  include:  Mark-off  to  evade  a 
supervisor  who  has  just  determined  that 
reasonable  suspicion  exists  to  test  the 
employee,  or  mark-off  once  the 
employee  knows  that  testing  collectors 
are  on  the  job  site  (even  if  the  employee 
had  not  received  notice  of  a  test  at  the 
time).  Responsible  peer  prevention 
prrograms  guard  against  abuses  of  this 
kind;  and  these  programs  are  worthy  of 
enthusiastic  support. 

SECTION  BY  SECTION  ANALYSIS 
Subpart  A — General 
Section  219.3  Application 
Small  Railroad  Exchisicui 

As  mentioned  above,  FRA  is 
proposing  a  management  information 
system,  a  new  reporting  system  for 
alcohol  and  drug  program  information 
that  would  replace  the  data  that 
railroads  currently  must  submit  in 
§  217.13(d)  of  the  annual  report.  FRA 
would  exempt  small  railroads, 
previously  defined  as  employ^  with 
15  or  fewer  covered  employees  that  do 
not  engage  in  joint  operations,  from  the 
MIS  reporting  requirements  in  the  new 
subpart  I  and  the  proposed 
recordkeeping  requirements  contained 
in  the  new  subpart  J.  Small  railroads 
will  have  little  or  no  alcohol  and  drug 
program  data  to  report,  and 
correspondingly,  few  if  any  program 
records  to  keep. 

No  changes  are  contemplated  for 
FRA’s  current  exemption  of  small 
railroads  from  subparts  B,  E,  F  and  G, 
since  small  entities  would  be  exempted 
from  the  proposed  alcohol  testing 
amendments.  FRA’s  previously 
published  reasons  for  this  treatment  of 
small  railroads  remain  valid.  Employees 
of  small  railroads  operate  at  low  speed 
over  private  ri^ts  of  way  and  are 
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subject  to  much  closer  supervision  than 
employees  of  larger  carriers. 

Compliance  with  breath  alcohol  testing 
would  be  more  difficult  for  small 
railroads,  particularly  those  situated  in 
rural  areas  (as  is  very  often  the  case). 
Requiring  these  isolated  small  entities  to 
conduct  random  alcohol  testing  is 
therefore  imnecessary,  as  evidenced  by 
the  fact  that  no  employee  from  such  a 
small  entity  has  had  a  positive  post¬ 
accident  test  in  the  six  years  of  FRA’s 
promm. 

requests  comment,  however,  on 
two  small  railroad  issues.  First,  what 
should  small  railroads  (who  will  not  be 
required  to  conduct  mandatory 
reasonable  suspicion  testing)  be 
expected  to  do  if  faced  with  an 
obviously  dnmk  employee  reporting  for 
duty,  particularly  if  an  evidential  breath 
testing  device  (EBT)  is  not  readily 
available  on  the  railroad’s  property? 
Second,  should  small  railroads,  who  are 
exempt  frnm  the  employee  assistance 
requirements  of  Subpart  E,  nevertheless 
be  required  to  provide  information  on 
substance  abuse  services  to  their 
employees?  (In  the  proposed  section 
219.23(d),  larger  railroads  would  be 
required  to  provide  information  to  all  of 
their  employees  (not  just  those  who 
have  been  identified  as  having  a 
substance-abuse  problem)  on  the 
availability  of  substance  abuse 
evaluation  and  treatment  resources). 

Section  219.5  Definitions 

FRA  proposes  to  define  the  concept  of 
alcohol  concentration  in  the  alternative. 
When  used  with  respect  to  blood,  the 
existing  definition  would  apply  (grams 
per  100  milliliters  of  whole  blood, 
expressed  as  a  percent).  When  used 
with  respect  to  breath  analysis,  the  term 
would  refer  to  the  alcohol  in  a  volume 
of  breath  expressed  in  terms  of  grams  of 
alcohol  per  210  liters  of  breath  (as 
indicated  by  an  evidential  breath  test 
under  this  part).  The  effect  of  this  is  to 
avoid  fruitless  controversy  over  the 
breath/blood  partition.  Contemporary 
motor  vehicle  statutes  already  embody 
this  approach,  consistent  with 
recommendations  of  the  National 
Highway  Traffic  Safety  Administration. 
FRA  needs  a  specific  reference  to 
alcohol  concentration  in  blood  because 
of  the  vmique  use  of  blood  specimens 
vmder  the  post-accident  testing  program. 

FRA  proposes  to  expand  its  definition 
of  covered  employee  to  include 
supervisors  for  the  first  time  in  random 
alcohol  and  drug  testing  programs. 
Trainmasters,  cffief  dispatchers,  and 
others  who  directly  supervise  or  control 
the  actions  of  Hours  of  Service 
employees  would  be  included,  but 
coverage  would  be  determined  by 


function  and  not  job  title.  FRA  believes 
that  the  impact  of  this  redefinition 
would  be  small,  since  many  carriers 
already  use  their  own  authority  to 
randomly  test  supervisory  employees. 
Impairment  of  the  faculties  of  the 
supervisor  could  result  in  issuance  of 
instructions  that  could  lead  to  unsafe 
practices  or  failure  to  identify  imsafe 
practices  by  employees  (including 
failure  to  identify  or  act  on  instances  of 
alcohol/drug  use  or  impairment).  The 
supervisors  involved  would  include 
supervisors  of  locomotive  engineers, 
who  have  key  roles  in  the 

administration  of  the  locomotive  _ 

engineer  certification  program  (49  CFR 
part  240). 

FRA  solicits  comment,  however,  on 
where  the  supervisory  lines  should  be 
drawn.  How  direct  must  a  manager’s 
supervisory  duties  be,  for  him  or  her  to 
be  covered?  How  many  persons  would 
be  included  if  only  first-line  supervisors 
of  Hours  of  Service  employees  are 
included?  To  what  extent  may  higher 
officers  in  the  operating  departments 
have  occasion  to  issue  safety-related 
instructions  directly  to  train  crews  or 
dispatchers;  and  how  should  such  cases 
be  handled  under  the  rule? 

FRA  introduces  a  new  definition, 
substance  abuse  professional  (SAP), 
which  replaces  the  current  definition  of 
EAP  counselor  while  carrying  forward 
the  same  concept  embodied  in  FRA’s 
present  rule.  ’The  new  definition  will 
accomplish  two  purposes.  First,  it 
provides  a  structiire  consistent  with  that 
of  other  regulated  transportation 
industries.  Second,  the  definition 
requires  certification  of  the  individual 
by  an  appropriate  state  regulatory  body 
or  an  appropriate  national  standards 
organization.  A  physician  qualified  to 
practice  in  the  field  of  substance  abuse 
disorders  would  be  within  this 
definition. 

FRA’s  current  definition  of  EAP 
counselor  recognizes  that  the  counselor 
"owes  a  duty  to  the  railroad  to  make  an 
honest  and  ffilly  informed  evaluation  of 
the  condition  and  progress  of  the 
employee.’’  This  is  important  because 
the  professional  must  place  the  interest 
of  safety  above  other  considerations 
when  advising  the  employer  concerning 
the  return  to  duty  decision.  The 
Common  Preamble  requests  comment 
on  how  best  to  carry  this  concept 
forward  in  the  context  of  these  proposed 
amendments. 

FRA  would  also  substitute  substance 
abuse  professional  for  EAP  counselor 
wherever  that  term  appeared  in  the  text 
of  the  Locomotive  Engineer  Certification 
rule.  Commenters  are  welcome  to 
suggest  other  changes  that  may  be 
necessary  to  conform  the  language  of  49 


CFR  part  240  to  the  language  of  this 
part.  » 

Section  219.9  Responsibility  for 
Compliance 

Paragraph  (a) 

FRA  proposes  to  conform  this  section 
to  the  recently  enacted  Rail  Safety 
Enforcement  and  Review  Act  (RSERA), 
Public  Law  No.  102-365,  whiA 
cunended  the  Federal  Railroad  Safety 
Act  of  1970  (FRSA)  (See  45  U.S.C. 
438(a)).  The  proposed  amendment 
makes  cleeir  ffiat  this  part,  like  all 
regulations  issued  imder  authority  of 
the  FRSA,  applies  not  only  to  reulroads 
but  also  to  any  independent  contractors, 
agents,  lessors,  and  lessees  who  provide 
goods  and  services  to  railroads.  'The 
amendment  would  also  raise  the 
minimum  penalty  for  violations  of  this 
part  from  $250  to  $500,  as  mandated  by 
the  RSERA. 

Section  219.11  General  Conditions  for 
Chemical  Tests 

Paragraph  (c)(4) 

A  new  paragraph  would  be  added  to 
provide  for  the  release  of  breath  alcohol 
test  results  to  FRA;  the  release  of  body 
fluid  test  results  for  alcohol  is  already 
provided  for  in  paragraph  (d)  of  this 
section.  Covered  employees  would  be 
deemed  to  have  consented  to  the  release 
of  alcohol  test  results  to  FRA. 

Paragraph  (g) 

Since  current  requirements  for 
supervisory  training  for  drugs  are  three 
hours  in  duration,  and  since  reasonable 
suspicion  training  for  drugs  will  now  be 
required  rather  than  merely  authorized, 
FRA  proposes  to  make  supervisory 
training  mandatory  for  both  alcohol  and 
drugs,  with  a  minimum  of  three  hours 
set  aside  for  the  combined  training. 
Programs  should  cover  the  signs  and 
symptoms  of  drug  abuse,  and  post¬ 
accident  testing  criteria  and  collection 
procedures.  FRA  also  recommends  that 
programs  include  training  on  long  term 
indicators  of  substance  abuse  that  could 
provide  a  basis  for  intervention  and 
referral. 

Reasonable  suspicion  training 
programs  are  required  to  be  filed  with 
FRA.  FRA’s  Field  Manual  provides 
curriculum  materials  for  this  purpose. 
Most  major  railroads  have  previously 
provided  training  of  this  kind. 

Section  219.13  Preemptive  Effect 

Section  219.13,  which  states  the 
preemptive  effect  of  safety  regulations 
issued  under  the  FRSA  (See  45  U.S.C. 
434),  would  remain  imchanged.  The  Act 
expressly  did  not  provide  a  new 
preemption  standard;  instead,  it 
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amended  the  FRSA  to  require  the 
Secretary  to  issue  rules,  regulations, 
standards,  and  orders  relating  to  alcohol 
and  drug  use  in  railroad  operations. 

Section  219.19  Field  Manual 

FRA  will  revise  its  Field  Manual  to 
include  guidance  on  the  new  random 
alcohol  testing  procedures.  After 
revision  is  complete,  FRA  will  publish 
a  Notice  in  the  Federal  Register 
announcing  where  copies  of  the 
updated  manual  can  be  obtained. 

Section  219.21  Infonnation  Collection 

As  discussed  above,  FRA  is  proposing 
a  management  information  system 
which  would  replace  FRA’s  existing 
reporting  requirements  in  part  217.  The 
dnig  program  portion  of  the  MIS  is 
published  elsewhere  in  a  separate 
NPRM  in  today’s  Federal  Register.  FRA 
now  proposes,  in  new  §  219.801,  data 
elements  that  are  specifically  tailored  to 
capture  employer  information  that  will 
become  available  after  mandatory 
alcohol  testing  has  been  implemented. 

Section  219.23  Railroad  Policies 

The  proposed  standard  alcohol  testing 
custody  and  control  form  published 
elsewhere  in  today’s  Federal  Register  in 
the  Department’s  revisions  to  49  CFR 
part  40  would  be  incorporated  into 
subpart  H  of  part  219  of  FRA’s 
regulations.  It  is  FRA’s  desire  that  this 
form  provide  both  the  requisite  notice  to 
the  employee  that  the  test  is  being 
conducted  under  Federal  requirements 
and  written  confirmation  of  the  basic 
reason  for  the  test  (e.g.,  random 
selection,  reasonable  suspicion,  etc.). 

Under  §  219.601(d),  notice  to  all 
covered  employees  was  a  precondition 
of  random  drug  testing  implementation. 
The  notice  had  to  include,  among  other 
information,  the  consequences  of  a 
violation  of  §  219.102  of  this  part  (or  any 
applicable  railroad  rule)  and  the 
employee’s  rights  under  subpart  E  of 
this  part.  FRA  proposes  to  expand  upon 
this  notice  concept  in  §  219.23(d)  to 
reqmre  every  raihxiad  to  disseminate 
information  to  each  covered  employee 
on  the  policies  and  procedures  &at  the 
railroad  will  institute  to  comply  with 
the  requirements  of  this  part,  llie 
railroad  may  also  supply  materials  on 
its  volimtary  mark-off  program,  if  it  has 
one. 

As  discussed  earlier  in  the  application 
section,  FRA  would  now  require 
railroads  to  publish  information  on 
identifying  and  treating  substance  abuse 
problems  to  each  employee.  FRA  hopes 
that  this  will  encourage  the  employee 
with  a  substance  abuse  problem  to  self- 
refer  for  treatment,  since  the  names, 
addresses  and  telephone  numbers  of 


substance  abuse  professionals,  treatment 
programs  and  counseling  programs  will 
be  supplied  to  all  employees,  not  just 
those  who  have  been  identified  as 
needing  treatment.  An  employee  can 
thus  obtain  such  information  without 
fear  of  stigmatization. 

When  combined,  the  proposed 
information  requirements  in  this  section 
should  reinforce  each  other  in 
encouraging  the  employee  with  a 
substance  abuse  problem  to  seek 
treatment  before  detection. 

Subpart  B — ^Prohibitions 

Section  219.101  Alcohol  and  Drug  Use 
Prohibited 

FRA  proposes  a  new  paragraph, 

§  219.101(a)(3),  that  would  prohibit  a 
safety-sensitive  employee  from  using 
alcohol  either  for  four  hours  before 
reporting  to  perform  covered  service,  or 
for  the  period  of  time  running  from 
when  the  employee  receives  a  “call,”  or 
notice  to  report  for  covered  service,  to 
when  the  employee  actually  reports  for 
covered  service,  whichever  is  the  lesser 
of  the  two  periods.  A  railroad  would 
also  be  prohibited,  through  the 
employer’s  duty  to  prevent  violations  of 
§  219.101  and  §  219.102,  from  allowing 
an  employee  to  report  for  covered 
service,  or  go  or  remain  on  duty  in 
covered  se^ce,  if  the  railroad  has 
actual  knowledge  that  the  employee  is 
in  violation  of  §  219.101(a)(3).  This 
proposal  would  conform  to  the  OST  pre¬ 
duty  abstinence  proposal  published 
elsewhere  in  today’s  Federal  Register. 

Is  this  pre-duty  prohibition  workable, 
in  light  of  the  very  real  problem  posed 
for  “short-call”  employees,  such  as 
those  who  operate  trains  in  pool  crew 
service  and  off  extra  boards  and  signal 
maintainers  who  are  subject  to  call 
without  notice  round  the  clock  to 
handle  “trouble  calls?”  FRA  solicits 
suggestions  on  this  problem,  but 
proposes  to  alleviate  it  by  allowing 
these  employees  (who  are  typically 
subject  to  a  call  of  no  more  than  two 
hours  prior  to  time  of  reporting),  to  be 
in  compliance  with  the  pre-duty 
prohibition  if  they  abstain  from  using 
alcohol  from  the  time  they  are  called  to 
the  time  they  report,  even  if  that  period 
of  abstention  runs  for  less  than  four 
hours  before  reporting  to  perform 
covered  service.  FRA  believes  that  to  do 
otherwise  would  be  to  impose  total 
prohibition  of  alcohol  use  on  short-call 
employees,  which  FRA  believes  would 
reduce  the  credibility  of  the 
prohibitions  and  thereby  potentially 
reduce  overall  compliance.  Comment  is, 
of  course,  welcome  on  this  proposal. 


Section  219.104  Responsive  action. 
Paragraph  (a) 

FRA  would  revise  this  paragraph  to 
clarify  when  the  hearing  rights,  return  to 
service  conditions,  follow-up  tests,  and 
information  requirements  contained  in 
this  section  and  §  219.105(c)  apply. 
These  sections  woiild  apply  when  the 
railroad  has  persuasive  evidence  that  an 
employee  has  violated  §  219.101  or 
219.102,  or  when  an  employee  refuses 
to  provide  breath  or  a  body  fluid  sample 
when  required  to  by  the  railroad  imder 
a  mandatory  provision  of  this  part  (post¬ 
accident,  reasonable  suspicion,  and 
random  testing).  These  sections  do  not 
apply  when  an  applicant’s  pre¬ 
employment  or  pre-duty  test  indicates 
the  misuse  of  alcohol  or  controlled 
substances,  or  when  an  applicant 
refuses  to  submit  to  a  pre-employment 
or  pre-duty  test. 

Paragraph  (c) 

FRA  proposes  to  consolidate  all  of  the 
hearing  procedures  listed  elsewhere  in 
this  part  into  one  common  section, 

§  219.104(c),  for  ease  of  reference.  Thus, 
the  paragraphs  that  outlined  hearing 
procedures  in  §  219.213(b),  for  a  re^sal 
to  undergo  post-accident  testing,  and  in 
§  219.609(b),  for  a  refusal  to  undergo 
random  testing,  would  be  deleted.  These 
paragraphs  had  merely  restated 
procedural  rights  already  contained  in 
§  219.104(c):  there  would  be  no 
substantive  changes  made  by  this 
consolidation. 

Paragraph  (d).  Return  to  Covered 
Service 

FRA  proposes  deletion  of  its  current 
procedures  concerning  optional  blood 
tests  and  return  to  service  tests  for 
employees  who  test  positive  on  a  breath 
alcohol  test,  since  all  alcohol  testing 
procediures  would  be  subsumed  into 
subpart  H,  which  would  incorporate  by 
reference  the  new  alcohol  testing 
procedures  proposed  by  OST  in  49  CFR 
part  40  elsewhere  in  today’s  Federal 
Register. 

Paragraph  (e) 

FRA  also  proposes  that  an  employee’s 
first  year  of  followup  testing  after  a  post¬ 
removal  return  to  covered  service 
indude  a  minimum  of  six  unannoxmced 
tests.  The  proposed  regulatory  text 
provides  that  these  follow-up  tests 
would  track  the  basis  for  the  employee’s 
removal;  that  is,  an  employee  who  was 
removed  for  misuse  of  controlled 
substances  or  for  refusing  to  provide 
body  fluid  samples  imder  a  mandatory 
provision  of  this  part  would  be  follow¬ 
up  tested  only  for  drugs,  while  an 
employee  who  was  removed  for  misuse 
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of  alcohol  or  for  refusing  to  provide 
breath  under  a  mandatory  provision  of 
this  part  would  be  follow-up  tested  onlv 
for  alcohol. 

FRA  is  concerned  about  the  issue  of 
polyabuse,  however,  and  seeks 
comment  on  requiring  both  forms  of 
testing.  Prior  testimony  and  comments 
in  this  docket  suggest  that  a  significant 
number  of  employees  combine  drug 
misuse  with  alcohol  misuse. 

Consequently,  FRA’s  Locomotive _ 

Engineer  Qualifications  Rule  (49  CFR 
part  240)  requires  a  minimum  of  six 
unannounced  drug  tests  and  six 
unannounced  alcohol  tests  in  an 
employee’s  first  year  of  fbllow-up 
testing.  Should  this  pattern  be  extended 
to  other  safety-sensitive  employees?  The 
Common  Preamble  also  seeLs  comment 
on  this  approach. 

FRA’s  proposed  testing  minimums  are 
based  on  experience  gained  in 
compliance  reviews  &at  have  indicated 
insufficient  attention  to  follow-up  by 
some  railroads.  Railroads  would  remain 
free  to  schedule  additional  testing,  if 
desired,  for  the  48  months  following 
this  first  year  of  mandatory  follow-up 
testine. 

Additional  follow-up  tests  would  be 
permitted  either  under  an  established 
program  approved  by  a  substance  abuse 
professional  (e.g.,  a  qualified  medical 
director)  that  treats  all  similarly  situated 
employees  the  same  (e.g.,  unannounced 
tests  averaging  once  per  month  for  three 
years  for  all  clinically  diagnosed 
cocaine  dependent  employees)  or  per 
the  judgment  of  the  particular  substance 
abuse  professional  handling  an 
individual  case.  This  is  important  to 
allow  the  employer  to  establish 
objective  criteria  where  the  substance 
abuse  professional  may  be  reluctant  to 
take  on  an  “enforcement”  role  (as 
opposed  to  a  “therapeutic”  role)  in  the 
context  of  a  particular  case. 

Where  evaluation  has  led  to  a  medical 
work-up,  the  advice  of  a  physician 
should  be  taken  into  account  (physical 
dependencies,  related  medical 
conditions,  etc.).  The  employer  may 
return  the  employee  to  covered  service 
only  upon  the  recommendation  of  the 
substance  abuse  professional. 

Paragraph  (f) 

FRA  proposes  this  paragraph  to  cover 
those  situations  where  an  employee’s 
test  result  indicates  an  alcohol 
concentration  between  .02  percent  and 
.039  percent:  this  BAG  would  bo  below 
the  level  of  per  se  prohibition,  but  could 
still  indicate  some  level  of  impairment. 
In  practice,  FRA  anticipates  that  the 
employee  would  be  sent  home  for  the 
duration  of  the  anticipated  assignment 
plus  eight  or  ten  hours  (representing  the 


normal  rest  period  under  the  Hours  of 
Service  Act);  however,  in  no  case 
should  the  employee  Im  allowed  to 
report  for  covered  service  until  a 
minimum  of  eight  hoiirs  has  elapsed 
since  administration  of  the  confirmatory 
test. 

FRA  joins  other  DOT  agencies  in 
proposing  that  a  railroad  M  permitted  to 
allow  an  offending  employee  to  remain 
in  the  workplace  and  restored  to 
service  after  a  later  test  indicating  an 
alcohol  concentration  of  less  than  .02. 
FRA  is  concerned,  however,  that  this 
proposal  could  undermine  Rule  G,  the 
longstanding  railroad  industry  rule  that 
bars  working  with  any  alcohol  in  the 
employee’s  system.  Comment  is 
requested  on  this  industry-specific 
consideration. 

Paragraph  (g): 

'This  proposed  paragraph  emphasizes 
that  the  due  process  and  follow-up 
testing  requirements  contained  in  this 
section  apply  only  when  a  railroad 
removes  an  employee  in  response  to  a 
test  conducted  under  Federal  authority. 

Section  219.107  Consequences  of 
Unlawful  Refusals 

As  discussed  later  in  §  219.300,  FRA 
proposes  a  minimum  nine  month 
disqualification  for  a  refusal  to  submit 
to  a  mandatory  reasonable  suspicion 
test.  Since  the  same  consequence  is 
already  required  for  refusal  to  submit  to 
a  post-accident  or  random  test,  FRA 
would  consolidate  the  consequences  of 
an  unlawful  refusal  into  one  section  for 
ease  of  reference.  This  con^quence 
would  also  apply  to  refusal  of  a  follow¬ 
up  test.  Any  language  in  subparts  C  and 
G  on  the  consequences  of  a  refusal 
would  be  deleted  and  restated  in  the 
new  §  219.107  without  substantive 
change.  Thus,  §  219.213(a),  on  refusal  to 
undergo  post-accident  testing,  §  219.603 
and  §  219.609,  on  refusal  to  undergo 
random  testing,  and  the  new 
§  219.300(c),  on  refusal  to  undergo 
reasonable  suspicion  testing,  would  all 
refer  the  reader  to  §  219.107  for 
delineation  of  the  consequences.  This 
restructuring,  similar  to  Aat  proposed 
for  hearing  procedures  in  §  219.104, 
would  underscore  the  uniformity  of 
consequences  for  a  refusal  to  submit  to 
testing  under  this  part. 

Subpart  C — Post-Accident  Toxicological 
Testing 

As  mentioned  in  OST’s  NPRM,  the 
Common  Preamble  discussion  of  post¬ 
accident  testing  does  not  apply  to  FRA’s 
program,  which  unlike  those  of  other 
modes,  requires  full  toxicological  testing 
following  designated  accidents  and 
casualties.  FRA  is  interested  in 


comments  on  the  possible  use  of  breath 
alcohol  testing  as  a  substitute,  for  those 
cases  where  collection  times  might  be 
shortened. 

Except  for  the  proposed  changes 
below,  FRA  would  retain  its  existing 
subpart  C.  The  amendments  to  testing 
criteria  reflect  the  very  low  positive 
rates  experienced  in  recent  years. 

Section  21 9.201  Events  for  Which 
Testing  is  Required 

FRA  proposes  amending  its  property 
damage  criteria  for  major  train  accidents 
and  for  impact  accidents  as  follows: 

Paragraph  (a)(l)(iii)  [Damage  Threshold 
for  Major  Train  Accidents] 

FRA  would  redefine  major  train 
accidents  by  raising  the  amount  of 
railroad  property  damage  to  require 
testing  only  after  accidents  that  cause 
$1,000,000  or  more  in  damage.  In  doing 
so,  FRA  hopes  to  capture  fewer  events 
by  removing  many  track-  and 
equipment-caused  accidents  from 
mandatory  post-accident  testing.  FRA’s 
fatality,  passenger  train,  and  hazardous 
materials  criteria  would  remain 
unchanged. 

During  1990  and  1991,  66  accidents 
involved  damage  between  $500,000  and 
$1,000,000  (an  average  of  33  per  year). 
Only  8  of  these  accidents  (on  average  4 
each  year)  appear  to  have  been 
primarily  caused  by  human  factors. 
These  types  of  accidents  tend  to  be 
derailments,  predominantly  caused  by 
track  or  equipment.  FRA  believes  that, 
where  high-damage  accidents  are  of 
sufficient  public  interest  to  warrant 
automatic  post-accident  testing,  other 
qualifying  criteria  will  generally  apply 
(passenger  train,  release  of  hazardous 
materials  accompanied  by  evacuation  or 
injury,  fatality,  etc.).  Even  where  other 
criteria  do  not  apply,  railroads  will  be 
required  to  conduct  urine  drug  tests  and 
breath  alcohol  tests  if  use  or  impairment 
is  reasonably  suspected.  In  addition, 
railroads  will  be  authorized  to  conduct 
such  tests  if  there  is  a  reasonable  belief 
that  the  particular  employee  played  a 
role  in  the  cause  or  severity  of  the 
accident.  Comment  is  requested  as  to 
whether  subpart  D  (urine,  breath)  testing 
should  be  required  where  there  is  such 
a  belief.  What  logistical  difficulties 
would  be  posed  by  such  a  requirement? 
To  what  extent  would  the  complexity  of 
testing  requirements  confound 
supervision  seeking  to  implement  the 
regulations? 

Paragraph  (a)(2)(ii)  [Damage  Threshold 
for  Impact  Accidents] 

FRA  would  also  raise  the  amount  of 
railroad  property  damage  for  impact 
accidents,  to  include  only  those  non- 
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injury  accidents  that  cause  $150,000  or 
more  in  damage.  The  National 
Transportation  Safety  Board  (NTSB) 
uses  the  same  reporting  threshold 
(although  the  NTSB,  unlike  FRA, 
includes  damage  to  lading).  This 
damage  threshold  would  allow  FRA  to 
capture  data  from  virtually  all  of  the 
events  that  the  FRA  and  NTSB  would 
investigate,  while  eliminating  the 
requirement  for  testing  following 
predominantly  yard  accidents. 

Approximately  25  "impact  accidents” 
each  year  fall  between  the  existing 
$50,000  threshold  and  the  proposed 
$150,000  threshold  but  do  not  qualify 
for  testing  under  other  criteria.  Unlike 
accidents  that  qualify  only  under  the 
$500,000  criterion,  impact  accidents  are 
normally  caused  by  human  factors. 
However,  many  accidents  that  result  in 
damage  meeting  the  current  $50,000 
criterion  are  low  speed  switching 
events,  often  involving  overspeed 
impact  with  standing  equipment.  Most 
of  these  events  involving  damage  of  less 
than  $150,000  are  not  sufficiently 
serious  to  warrant  investigation  by 
either  FRA  or  NTSB,  given  the  effort 
expended  by  the  railroad  in  its  own 
investigation  and  other  priorities  of  the 
investigating  agencies.  OTSB,  for 
instance,  investigates  only  about  five 
accidents  per  year  that  fall  in  this  range. 
Even  though  most  impact  accidents  do 
involve  human  factors,  few  positive 
tests  have  resulted  in  recent  years. 
Further,  as  in  the  case  of  the  $500,000 
criterion,  railroads  already  have  in  place 
for-cause  drug  testing  programs  that 
would  replace  mandatory  post-accident 
testing;  and  the  other  measures 
implemented  through  the  Act  will  result 
in  equally  extensive  use  of  breath 
alcohol  testing  in  these  circumstances. 
Again,  comment  is  requested  as  to 
whether  Subpart  D  testing  should  be 
required  for  Uiese  events  (between  the 
existing  $50,000  threshold  and  the 
proposed  $150,000  threshold]  where 
there  is  a  reasonable  belief  that  the 
particular  employee  contributed  to  the 
accident,  as  well  as  to  any 
complications  or  problems  that  might 
result. 

Together,  these  two  proposed  changes 
in  testing  criteria  would  reduce  by  more 
than  one-third  the  number  of  cases  in 
which  invasive  blood  testing  would  be 
required.  FRA  believes  that  railroads 
will  conduct  testing  under  subpart  D  or 
their  own  for-cause  testing  programs, 
and  this  data  is  required  to  be  reported 
to  FRA. 

Paragraph  (b)  [Exceptions] 

FRA  solicits  comment  on  whether 
accidents  that  otherwise  qualify  but  are 
clearly  attributable  to  vandalism  should 


be  excepted  ftnm  post-accident  testing. 
FRA  believes  that  the  fairness  policy 
behind  the  existing  exceptions  for  grade 
crossing  and  "Act  of  God”  accidents 
applies  equally  here,  since  accidents 
caused  by  acts  of  vandalism  are  likewise 
wholly  beyond  the  control  of  the 
employees  involved.  Consistent  with 
the  other  exceptions,  the  proposed 
vandalism  exception  would  hold 
railroad  supervisors  to  §  219.201(c)’s 
reasonable  inquiry/good  faith  judgment 
standard  when  making  determinations. 

Section  219.205  Sample  Collection 
and  Handling 

In  its  final  rule,  FRA  will  amend  the 
procedures  for  obtaining,  marking, 
preserving  and  handling  post-accident 
samples  set  forth  in  appendix  C  to  part 
219  to  reflect  the  modifications  to 
procedures,  toxicology  kits,  forms,  and 
instructions  required  to  accommodate 
the  urine  split  sample  procedures 
mandated  by  the  Act. 

FRA  appendix  C  procedures  already 
"split”  blood  samples  into  two  10 
milliliter  tubes  (each  of  which  is 
sealed).  Post-accident  experience  to  date 
shows  that  the  first  10  milliliter  tube  has 
almost  always  been  sufficient  for  FRA 
purposes.  However,  there  are  scenarios, 
such  as  a  multi-drug  positive,  that  could 
require  more  than  10  milliliters  of  blood 
for  confirmation.  Obviously,  if  blood 
fi'om  the  second  tube  is  required  for 
testing,  that  tube  can  no  longer  stay 
intact  as  a  split  sample.  FRA  realizes 
that  special  aliquoting  procedures  may 
conceivably  be  necessary  for  these  rare 
instances,  and  solicits  comment 
thereupon. 

Section  219.21 1  Analysis  and  Follow- 
up 

FRA  will  add  language  specifying  that 
the  MRO  must  conduct  a  review  and 
make  a  report  for  each  post-accident, 
positive  result.  This  is  already  being 
done  under  the  existing  rule,  but  the 
need  for  clarification  has  been  brought 
to  FRA’s  attention. 

Additional  clarifying  and  conforming 
changes  to  Subpart  C  are  proposed  in 
the  rule  text  below. 

Subpart  D — Authorization  to  Test  for 
Cause 

Section  219.300  Mandatory 
Reasonable  Suspicion  Testing 

FRA  would  change  the  title  of  subpart 
D  fix)m  "Authorization  to  Test  for 
Cause”  to  "Testing  for  Cause”  to 
emphasi2:e  that  reasonable  suspicion 
testing  is  no  longer  discretionary.  Under 
the  Act,  reasonable  suspicion  testing  for 
alcohol  and  controlled  substances 
changes  from  an  authorized  option  to  a 


mandatory  program.  The  accident/ 
incident  and  rule  violation  components 
of  FRA’s  for  cause  testing  program 
would  remain  optional  for  both  alcohol 
and  drug  testing. 

FRA  expects  that  alcohol  and  drug 
reasonable  suspicion  testing  will 
fiwjuently  interrelate,  since  supervisory 
observations  will  often  be  unable  to 
target  a  particular  substance  as  the 
medium  of  abuse.  FRA  suggests  the 
following  process:  in  cases  that  involve 
obvious  alcoholic  beverages  on  the 
breath  or  that  involve  symptoms 
consistent  with  either  alcohol  or 
controlled  substance  use,  the  employer 
should  start  with  breath  analysis.  If  the 
test  indicates  a  BAG  of  .04  percent  or 
more,  the  employer  would  have  the 
option  of  conducting  drug  urinalysis.  If 
the  breath  test  is  negative,  the  employer 
should  conduct  a  urine  drug  test  to 
continue  the  search  for  an  explanation. 
(Cannabinoids  and  opiates  sometimes 
produce  symptoms  that  are  also 
consistent  with  use  of  alcohol.)  Where 
controlled  substance  use  is  specifically 
suspected,  only  a  urine  drug  test  should 
be  conducted.  (Additional  guidance  and 
examples  can  be  found  in  the  common 
preamble.) 

FRA  also  proposes  to  add  long-time 
decline  in  job  performance  as  another 
factor  that  the  employer  may  consider 
when  determining  whether  to  conduct  a 
reasonable  suspicion  test  on  an 
employee.  Indicators  such  as 
absenteeism,  tardiness,  and  excessive 
and  unsupported  use  of  sick  leave,  have 
repeatedly  been  demonstrated  to  have  a 
direct  correlation  with  substance  abuse. 
These  could  be  considered,  however, 
only  in  connection  with 
contemporaneous  observations  of 
behavior  or  performance. 

As  in  all  other  types  of  testing,  FRA 
would  specify  a  nine  month 
disqualification  from  covered  service  for 
any  employee  who  refused  a  reasonable 
suspicion  test,  since  refusal  would  be  a 
separate  offense.  Consistent  with  prior 
decisions  on  FRA-mandated  testing, 
attachment  of  this  definite  consequence 
to  a  refusal  serves  a  number  of 
important  purposes: 

•  It  would  provide  a  sanction  for 
failure  to  provide  a  specimen  as 
specifically  required  by  agency  rule  (i.e., 
the  offense  would  not  go  unpunished). 
This  sanction  could  be  carried  out  by 
the  employer  without  any  federal 
involvement. 

•  It  would  avoid  senous  conflict  with 
employer  policies,  which  typically  treat 
refusal  as  insubordination  (a  serious 
rule  violation  in  the  railroad  industry). 

•  It  would  encourage  production  of 
the  specimen  by  the  substance  abuser, 
thus  providing  critical  initial 
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information  (confirmation  that  a 
controlled  substance  or  prohibited 
concentration  of  alcohol  was  present 
and  the  identity  of  the  controlled 
substance)  to  facilitate  intervention  by 
helping  to  break  through  the  employee’s 
barrier  of  denial. 

FRA  would  require  two  trained 
supervisors,  where  feasible,  to  make  a 
drug  test  reasonable  suspicion 
determination.  For  alcohol,  however, 
where  the  signs  and  symptoms  of  abuse 
are  well-known,  FRA  believes  that  a 
determination  by  one  trained  supervisor 
that  the  criteria  for  reasonable  suspicion 
exist  is  sufficient  for  testing.  No  pattern 
of  abuse  has  been  observed  with  regard 
to  reasonable  suspicion  determinations 
imder  existing  rules. 

Supervisors  will  be  expected  to  know 
the  signs  and  s)rmptoms  of  both  alcohol 
abuse  and  drug  abuse.  (FRA  notes  that 
many  substance  abusers  are  polyabusers 
who  abuse  more  than  one  controlled 
substance  or  combine  alcohol  abuse 
with  drug  abuse).  Supervisors  would  be 
trained  in  accordance  with  the  revised 
program  requirements  contained  in 
§  219.11(g).  FRA  believes  that  most 
present  supervisors  have  already 
received  training  of  this  kind. 

Section  21 9.301  Testing  for 
Reasonable  Cause 

As  discussed  above,  FRA  would 
retain  accident/incident  and  rule 
violation  testing  as  authorized  options, 
while  adding  the  criteria  for  mandatory 
reasonable  suspicion  to  the 
circumstances  that  constitute  reasonable 
cause  for  administration  of  breath 
alcohol  tests  and/or  urine  drug  tests 
under  this  section.  In  addition,  FRA 
would  clarify  the  criteria  for  accident/ 
incident  testing  for  both  alcohol  and 
drugs,  by  emphasizing  that  this 
authority  could  be  used  to  test  only 
when  a  supervisory  employee  has  “a 
reasonable  belief,  ^sed  on  affirmative 
evidence  of  unsafe  conduct,  that  the 
employee's  acts  or  omissions 
contributed  to  the  occiurence  or  severity 
of  the  accident  or  incident”.  FRA 
proposes  including  this  phrase  to  stress 
that  railroads  may  not  use  FRA 
accident/incident  authority  as  a  pretext 
for  imnecessary  testing.  Some  carriers 
have  interpreted  the  current  version  of 
this  section  to  mean  that  the  mere 
happening  of  an  accident  constitutes 
grounds  to  test  an  employee,  by 
assuming  that  the  employee’s  feilure  to 
avoid  or  prevent  the  accident  is 
equivalent  to  contributing  to  the 
accident.  The  proposed  language  would 
underscore  that  this  is  not  an  acceptable 
interpretation;  the  employer  must  be 
able  to  articulate  a  factual  basis  for 
believing  the  employee  deliberately  or 


negligently  contributed  to  the 
occiirrence  or  severity  of  the  accident  or 
incident  before  electing  to  test  that 
employee. 

Subpart  F— Pre-employment  Tests 

Section  219.501  Pre-Employment 
Tests. 

Paragraph  (a) 

Pursuant  to  the  statutory  mandate, 

FRA  proposes  to  require  pre¬ 
employment  breath  alcohol  tests,  in 
addition  to  luine  drug  tests.  This  section 
would  be  reorganized  for  clarity. 

Paragraph  (e): 

FRA  proposes  a  “grandfathering” 
provision  to  allow  a  covered  employee 
who  has  “passed”  both  a  pre¬ 
employment  alcohol  and  a  pre¬ 
employment  drug  test  administered 
under  the  regulations  of  another  DOT 
agency  to  be  exempt  from  the  testing 
requirements  of  §  219.501(a),  if  the 
railroad  ensures  (through  a  check  of  the 
records  of  any  prior  employer  of  whom 
the  railroad  has  notice)  that  the 
employee  has  had  no  violations  of  this 
part  or  of  the  alcohol  and  drug  misuse 
rules  of  another  DOT  agency  within  the 
last  six  months. 

Subpart  G — Random  Testing  Programs 

FRA  proposes  various  technical  and 
conforming  amendments  to  the  random 
drug  testing  provisions  and  also 
proposes  to  add  a  new  section 
addGressing  random  alcohol  testing. 

Additionally,  for  both  alcohol  and 
drug  random  testing  programs 
(§§  219.601(b)(2)  and  219.607(b)(2)), 
FRA  proposes  allowing  any  railroad  that 
tests  through  a  consortium  to  calculate 
its  annual  testing  rate  in  one  of  two 
ways.  FRA  would  allow  a  consortium  to 
calculate  for  each  member  employer  or 
calculate  for  the  total  number  of  covered 
employees  subject  to  random  testing  by 
the  consortium. 

Section  219.607  Railroad  Random 
Alcohol  Testing  Programs 

FRA  proposes,  for  the  most  part,  to 
duplicate  the  notice  requirements  and 
criteria  for  plan  approval  that  were  used 
to  implement  random  drug  testing, 
including  gradual  submission  and 
implementation  schedules  that  would 
allow  smaller  carriers  additional  time  to 
develop  and  execute  random  alcohol 
testing  plans.  However,  FRA  would  not 
repeat  the  phase-in  provisions  of 
§  219.601(b)(2),  which  allowed  each 
railroad  to  incrementally  increase  its 
random  testing  rate,  so  long  as  the 
railroad’s  program  conducted  testing  at 
the  required  annualized  rate  (proposed 
to  be  set  in  the  range  of  10-50  percent) 


by  the  end  of  the  first  year  of  testing.  At 
the  time  of  random  drug  testing 
implementation,  few  carriers  had  even 
anecdotal  experience  in  how  to  design 
and  manage  a  random  drug  testing 
program,  and  technological  capabilities 
were  imknown.  By  contrast,  alcohol 
testing  technology  has  long  been 
validated  through  widespread  use  by 
law  enforcement,  and  all  but  the 
smallest  or  newest  of  carriers  now  have 
experience  in  overseeing  substance 
abuse  programs.  FRA  believes  that 
carriers  can  achieve  any  reasonable 
testing  rate  at  the  inception  of  random 
alcohol  testing  without  any  phasejin; 
commenters  are  invited  to  discuss  this 
assumption. 

The  short  half-life  of  alcohol  in  the 
body  will  have  to  be  considered.  FRA 
proposes  to  offer  railroads  the  flexibility 
to  conduct  random  alcohol  testing  at 
any  time  the  employee  reports  for  work 
and  at  any  time  during  the  duty  tour 
(except  for  when  the  employee  is 
expressly  relieved  of  any  responsibility 
for  the  performance  of  safety-sensitive 
duties).  For  instance,  some  railroads 
perform  all  random  drug  tests  at  the  end 
of  the  work  day.  To  be  effective  with 
respect  to  employees  reporting  for  duty, 
it  may  be  necessary  to  require  that  at 
least  some  breath  alcohol  tests  be 
performed  at  the  beginning  of  the  day  or 
in  the  midst  of  the  duty  tour.  Moreover, 
there  may  be  situations  in  which  it  is 
not  possible  to  conduct  a  urine 
collection  and  a  breath  test  within  the 
allowed  hours  of  service.  Certain 
railroads  may  find  it  more  advantageous 
fi-om  the  point  of  view  of  deterrence  and 
efficiency  to  do  “sweep”  t3q)e  random 
alcohol  tests  requiring  all  employees 
marking  off  duty  or  reporting  for  duty  at 
a  given  point,  on  any  given  day,  to  be 
tested  (with  the  location  and  date 
selected  by  use  of  objective  and  neutral 
criteria). 

Another  option  that  FRA  is 
considering  would  be  to  adopt  a 
modified  version  of  the  Federal 
Highway  Administration’s  proposed 
§  382.809  (published  in  their  alcohol 
NPRM  elsewhere  in  today’s  Federal 
Register)  which  would  limit  an 
employer’s  time  period  within  which  to 
notify  an  employee  of  his  or  her 
selection  for  random  alcohol  testing 
selection  to  within  30  minutes  before  to 
30  minutes  after  the  employee  operates 
a  commercial  motor  vehicle.  For  rail 
purposes,  FRA  would  allow  the 
employer  a  notification  period  nmning 
from  30  minutes  before  to  30  minutes 
after  the  employee  performs  safety- 
sensitive  functions,  plus  applicable 
travel  time.  FRA  is  interested  in 
comment  on  the  feasibility  of  this 
proposal.  Is  a  one  hour  notification 
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window  too  short?  How  should  travel 
time  be  defined  and  computed? 

The  important  factor  is  that  the  date 
or  time  of  the  test  should  not  be 
predictable  from  the  point  of  view  of  the 
employee.  It  has  been  suggested  that 
random  tests  shoiild  be  encouraged  at 
the  begiiming  of  the  duty  tour  to 
promote  deterrence;  however,  this 
ignores  the  scenario  in  which  the 
employee  reports  sober  to  avoid 
detection  but  then  proceeds  to  driidc  on 
the  job.  Pre-duty  testing  may  be  an 
obvious  strategy  for  those  employees 
who  come  into  contact  with  the  public 
and  are  closely  observed  during  their 
duty  tour,  but  the  pattern  of  testing  must 
be  varied  to  be  effective  for  most 
railroad  employees. 

Subpart  H — ^Procedures  and  Safeguards 
for  Urine  Drug  Testing  and  for  Breath 
Aktdiol  Testing 

Section  21 9.707  Review  by  MRO  of 
Urine  Drug  Testing  Results 

Paragraph  (d) 

FRA  proposes  to  delete  the  retest 
option  contained  in  §  219.709,  which 
allowed  an  employee  60  days  to  request 
that  the  remainder  of  his  or  her  original 
specimen  be  retested  under  the 
procedures  specified  in  that  section. 
However,  an  employee  whose  test  result 
indicates  the  presence  of  a  controlled 
substance  would  still  have  60  days 
(from  when  he  or  she  received  actual 
notice  of  the  test  results)  to  request  a 
test  of  his  or  her  split  sample.  The  split 
sample  is  a  second  sample,  taken  at  the 
same  time  as  the  original,  and  mandated 
by  the  Act 

FRA  is  concerned  that  a  72  hour 
period  (the  statutory  minimum,  and  the 
period  specified  in  the  OST  split  sample 
procedures  published  in  today’s  Federal 
Register)  may  be  too  slunt  to  ^low  an 
employee  to  obtain  timely  advice  on 
how  to  exercise  his  or  her  rights, 
particularly  where  weekends,  holidays, 
personal  injuries  and  other  potential 
delay  factors  are  involved,  ^ould  the 
original  60-day  period  be  retained,  since 
all  post-accident  positive  samples  must 
be  retained  for  two  years  anyway?  FRA 
solicits  conunent  on  whether  this 
additional  protection  for  employees  is 
necessary. 

fial^art  I — Annual  Riqport 

Section  219.801  Reporting  of  Alcohol 
Misuse  Prevention  Program  Results  in  a 
Management  Information  System 

'  As  discussed  earlier,  FRA  is 
proposing  a  comprehensive  plan  to 
obtain  and  analyze  employe  alcohol 
and  drug  program  data.  Tl^  information 
collection  requirements  for  akcdiol 


programs  are  included  in  this  NPRM; 

FRA  is  publishing  a  separate  NPRM 
elsewhere  in  today’s  Federal  Register 
that  ccmtains  comparable  elements  for 
drug  program  data  and  introduces  the 
MIS  in  greater  detail.  Once  a  year, 
railroads  would  be  required  to  submit  a 
standard  fonn  containing  both  sets  of 
data  to  FRA.  (A  new  appendix  D,  which 
sets  forth  FRA’s  propo^  mode-specific 
form,  is  included  in  the  drug  program 
MIS.)  FRA  would  use  this  railroad 
feedback  to  evaluate  its  regulations  to 
determine  whether  they  are  achieving 
their  intended  purpose. 

Snbpart  J — Recordkeeping 
Requirements 

Sections  219.901  and  219.903 
Retention  of  Breath  Alcohol  Testing 
Records  and  Urine  Drug  Testing  Records 

FRA  proposes  similar  recordkeeping 
retention  requirements  for  alcohol  and 
drug  misiise  prevention  programs.  The 
alcohol  and  drug  record  data  formerly 
contained  in  §  219.713  would  be 
integrated  into  both  sets  of 
recordkeeping. 

Section  219.905  Access  to  Facilities 
and  Records 

FRA  proposes  to  replace  §  219.7 13’s 
language  m  access  to  records  with  a 
new  section  following  the  discussion  in 
the  common  preamble  that  would  allow 
an  employer  to  release  an  employee’s 
alcohol  and  drug  test  reccsrds  only  with 
the  written  consent  of  the  employee, 
with  the  exceptions  of  when  access  is 
requested  by  a  DOT  mode  when 
access  is  requested  by  a  decisionmaker 
in  a  legal  proceeding  initiated  by  or  on 
behalf  of  the  employee. 

Secticm  219.104  proceedings  originate 
upon  the  employee’s  demand  for  a  post¬ 
suspension  hearing.  Thus,  while  the 
employer  may  make  the  determination 
of  whether  to  remove  or  merely  suspend 
an  employee,  the  employee  is  the 
initiator  of  the  proceedings.  'This 
interpretation,  consistent  with  the 
current  language  of  49  CFR  part  40. 
afibrds  due  process  protections  to  the 
employee  while  permitting  the 
employer  to  disclose  the  employee’s 
records  to  the  decisionmaker.  In  keeping 
with  common  language  proposed  today 
to  DOT  agency  alcohol  programs,  FRA 
requests  comment  as  to  whether  the 
employer  may  also  disclose  an 
employee’s  records  to  the 
decisionmaker  in  related  proceedings 
arising  indirectly  fifun  the  employee’s 
violation  of  this  part,  such  as  Federal 
Employer’s  Liability  Act  or  railroad 
imemployroant  compensation 
proceedings. 


Request  for  Comments 

Parties  commmiting  on  these 
proposed  testing  requirements  are 
reqiMsted  to  file  their  comments  with 
both  the  DOT'S  Docket  in  the  part  40 
rulemaking  and  with  FRA’s  in  this 
rulemaking.  FRA  also  asks  commenters 
to  highlight  any  FRA-specnfic  issues 
rega^ng  the  testing  requirements.  FRA 
will  make  available  an  opportunity  for 
oral  presentations,  as  required  by 
section  202  of  the  Federal  Railroad 
Safety  Act  of  1970,  (at  locations  and 
dates  to  be  determined). 

FRA  reserves  the  right  to  modify  its 
proposals  in  light  of  comments  received. 

Executive  Order  12291  and  DOT 
Regulatcny  Policy  and  Procedures 

This  proposal  is  not  "major”  under 
Executive  Order  12291.  It  is  significant 
under  the  Department  of 
Transportation’s  Regulatory  Policy  and 
Procedures. 

FRA  is  proposing  to  reqiiire  railroads 
to  test,  randomly,  their  employees 
performing  safety  sensitive  functions  to 
determine  if  these  employees  are 
working  with  dangerous  levels  of 
alcohol  in  their  blood.  The  railroads 
would  also  be  required  to  test  new 
employees  before  allowing  them  to 
perform  safety-sensitive  fimctions.  The 
regulation  would  also  change  reasonable 
suspicion  testing  from  a  permitted 
option  to  a  required  program,  although 
that  change  is  not  expected  to  have 
significant  costs  or  bwefits. 

Alcohol  causes  railroad  accidents  by 
limiting  the  intoxicated  employee’s 
ability  to  respond  safely  to  the 
challenges  of  the  job.  Many  accidents 
have  been  caused  by  alcohol.  The  FRA 
estimates  that  ^)out  two  percent  of  all 
accident  coats,  excluding  trespassers 
and  grade  crossiirg  accidents,  are  related 
to  alcohol  abuse,  and  would  not  exist 
but  for  alcohol  use. 

The  proposed  rule  would  be  effechve 
because  it  would  deter  employees  from 
drinking  when  they  (x>nsi(ler  the 
consequences  of  being  caught  by  a 
random  test.  The  FRA  estimates  that 
half  of  current  drinking  would  be 
deterred. 

This  rule  will  afflect  approximately 
200  railroads  and  80,000  workers.  Ihe 
rule  will  reduce  accident  costs  by  about 
one  third  of  one  percent,  or  one  millicm 
dollars  in  the  first  year.  It  will  cost 
about  2.5  million  dollars  in  the  first 
year.  Over  ten  years  it  will  cost,  in  terms 
of  net  present  value,  about  8.4  million 
dollars,  and  return  benefits  of  13.1 
million  dollars,  for  a  benefit  to  cost  ratio 
of  1.6  to  1.  The  program  will  cost  about 
$62  per  mnployee  screened,  including 
the  cost  of  confirmation  testing. 
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The  FRA  estimates  that  half  of  the 
tests  will  be  administered  by  railroads, 
and  the  other  half  by  third  party 
contractors.  There  will  be  about  22,000 
screening  tests  in  the  first  year,  11,000 
of  which  will  be  tested  by  contractors, 
and  11,000  by  railroads. 

The  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
was  enacted  by  Congress  to  ensure  that 
small  entities  are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  FRA  certifies 
that  this  propo^  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

FRA  specifically  solicits  comment  on 
means  to  limit  any  reporting  burden  on 
small  entities  and  on  the  impact  of  the 
proposed  reporting  requirements  on 
small  railroads  not  subject  to  the  current 
requirements  (certain  railroads  with 
fewer  than  400,000  manhours  of 
emplo)rment). 

Federalism  Implications 

The  proposed  rulemaking  action 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  FRA  has  determined  that  this 
notice  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  assessment. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 

L.  96-511)  applies  to  this  notice  of 
proposed  rulemaking  because  it  changes 
several  approved  collections  of 
information  and  initiates  several  new 
information  collection  requirements.  As 
mentioned  earlier,  FRA  will  be 
publishing  a  Management  Information 
System  to  collect  Imth  alcohol  and  drug 
misuse  prevention  program  data.  OST 
and  FRA  have  estimated  that  for  drug 
testing  program  data  only,  preparation 
of  the  annual  report  would  require 
approximately  12-16  hours  in  the  case 
of  a  small  company  with  two  million  or 
less  manhours,  ei^t  days-two  weeks  in 
the  case  of  a  medium  company  with  two 
million  to  ten  million  manhours,  and 
three  weeks-two  months  in  the  case  of 
a  large  company  with  in  excess  of  ten 
million  manhours.  While  there  is  no 
data  available  to  corroborate  the 
accuracy  of  these  estimates,  since  MIS 
implementation  has  yet  to  take  place, 
the  manhours  needed  for  railroads  to 
institute  a  data  system,  and  compile, 
maintmn  and  prepare  the  information 
required  for  the  alcohol  data  elements 
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the  MIS  system  should  be  comparable. 
Parties  are  invited  to  submit  written 
comments  on  this  issue,  and  on  the 
practicality  of  the  new,  comprehensive 
recordkeeping  retention  requirements 
that  would  replace  §  219.713  for  drug 
testing  programs.  Parties  should  addrass 
their  views  to  Gloria  D.  Swanson, 
Federal  Railroad  Administration,  room 
8314, 400  Seventh  Street.  SW., 
Washington,  DC  20590  and  to  the 
Regulatory  Policy  Branch  (0MB  No. 
2130-526),  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  Jackson  Place,  NW,  Washington,  DC 
20530,  Attention:  Desk  Officer  for  FRA. 
Copies  of  any  such  comments  should 
also  be  submitted  to  the  docket  of  this 
rulemaking  at  the  address  provided 
above,  and  to  the  docket  for  the  DOT 
rulemaking  published  elsewhere  in 
today’s  Federal  Register. 

FRA  will  request  0MB  approval  of 
these  revised  information  collection 
requirements.  A  Federal  Register  notice 
will  be  published  when  Paperwork 
Reduction  Act  approval  is  obtained. 
Current  information  collection 
requirements  imder  part  219  were 
approved  under  0MB  No.  213CM)526. 

List  of  Subjects  in  49  CFR  Part  219 

Alcohol  and  drug  abuse.  Railroad 
safety.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  FRA  proposes  to  amend 
49  CFR  part  219  as  follows: 

PART  219-CONTROL  OF  ALCOHOL 
AND  DRUG  USE 

1.  Authority  for  part  219  continues  to 
read  as  follows: 

Authority:  45  U.S.C  431, 437,  and  438,  as 
amended;  ^b.  L.  100-342;  and  49  CFR 
1.49(m). 

2.  Part  219  is  amended  by  removing 
the  terms  “EAP  counselor"  and 
"counselor”  wherever  they  appear  and 
by  replacing  them  with  "Substance 
abuse  professional"  and  "professional" 
respectively:  and  by  removing  "$5,700 
in  1989  and  1990"  and  by  adding  in  its 
place  "$6,300  in  1992”  wherever  this 
phrase  appears  in  the  text. 

3.  Section  219.3  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§219.3  Application. 
***** 

(b)*  *  * 

(b)(2)  Subparts  D,  E,  F,  G,  I,  and  J  do 
not  apply  to  a  railroad  that  employs  not 
more  than  15  employees  covered  by  the 
Hours  of  Service  Act  (45  U.S.C.  61-64b) 
and  that  does  not  operate  on  tracks  of 
another  railroad  (or  otherwise  engage  in 


joint  operations  with  another  railroad) 
except  as  necessary  for  purposes  of 
interchange. 

***** 

4.  Section  219.5  is  amended  by 
adding,  in  alphabetical  order, 
definitions  for  alcohol  concentration  (or 
content),  alcohol  use,  confirmatory  test, 
consortium,  DOT  agency,  initial  alcohol 
test  (or  screening  test),  performing, 
refuse  to  submit,  and  substance  abuse 
professional;  by  removing  the  definition 
for  EAP  counselor,  by  revising  the 
definitions  for  alcohol,  covered 
employee,  covered  service  and  the  first 
sentence  of  independent,  as  follows: 

§  21 9.5  Definition*. 

As  used  in  this  part — 

Alcohol  means  ethyl  alcohol 
(ethanol). 

Alcohol  concentration  (or  content) 
means  the  alcohol  in  a  volume  of  breath 
expressed  in  terms  of  grams  of  alcohol 
per  210  liters  of  breath  (as  indicated  by 
an  evidential  breath  test  under  this  part) 
or  grams  of  alcohol  per  100  milliliters  of 
whole  blood.  When  the  indicated 
alcohol  concentration  of  a  covered 
employee  on  an  initial  breath  alcohol 
test  is  different  from  an  indicated 
alcohol  concentration  on  a  confirmatory 
test,  the  employee  shall  be  considered  to 
bave  the  lower  indicated  concentration. 

Alcohol  use  means  the  consumption 
of  any  beverage,  mixture  or  preparation, 
including  any  medication,  containing 
alcohol. 

***** 

Confirmatory  test  means  a  second 
analytical  procedure,  separate  from  the 
screening  test,  to  determine  the 
concentration  of  alcohol  in  a  covered 
employee’s  system.  'The  confirmatory 
test  may  or  may  not  use  a  different 
chemical  principle  firom  that  of  the 
screening  test,  but  shall  employ  a 
scientifically  recognized  method  of 
testing  capable  of  providing  quantitative 
data  regarding  alcohol  concentration. 
For  specific  requirements  concerning 
breath  analysis  testing  devices,  see  Part 
40  of  this  title. 

Consortium  means  an  entity, 
including  a  group  or  association  of 
employers  or  contractors,  that  provides 
alcohol  testing  as  required  by  this  part 
or  other  DOT  alcohol  testing  regulation 
and  that  acts  on  behalf  of  the  employers. 
***** 

Covered  employee  means  a  person 
who  has  been  assigned  to  perform 
service  subject  to  the  Hours  of  Service 
Act  (45  U.S.C.  61-64b)  during  a  duty 
tour,  whether  or  not  the  person  has 
performed  or  is  currently  performing 
such  service,  any  person  who  performs 
such  service,  and  any  person 
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responsible  for  or  who  undertakes  direct 
supervision  or  control  of  the 
aforeinenti(Hied  individuals  with 
respect  to  their  safety-sensitive  duties. 
(An  employee  is  not  “covered”  within 
the  meaning  of  this  part  exclusively  by 
reason  of  being  an  employee  for 
purposes  of  section  2(a)(3)  of  the  Hours 
of  ^rvice  Act,  as  amended  (45  U.S.C 
62(a)(3l).)  For  the  purposes  of  pre¬ 
employment/pre-duty  testing  only,  the 
term  covered  employee  includes  a 
person  applying  to  perform  a  safety- 
sensitive  function. 

Covered  service  means  service  for  a 
railroad  that  is  subject  to  the  Hours  of 
Service  Act  (45  U.S.C.  61-64b),  or 
service  that  involves  direct  supervision 
or  control  of  persons  performing  such 
service,  but  does  not  include  any  period 
the  employee  is  relieved  of  all 
responsibilities  and  is  free  to  come  and 
go  without  restricticKi. 
***** 

DOT  Agency  means  an  agency  (or 
"operating  administration”)  of  the 
United  States  Department  of 
Transportation  administering 
regulations  requiring  alcohol  or 
controlled  substance  testing  (14  CFR 
parts  65, 121,  and  135;  49  CFR  parts 
199,  219,  382  and  654)  in  accordance 
with  peirt  40  of  this  title. 
***** 

Independent  with  respect  to  a  medical 
facility,  means  not  under  the  ownership 
or  control  of  the  railroad  and  not 
operated  or  staffed  by  a  salaried  officer 
or  employee  of  the  railroad.  *  *  * 
***** 

Initial  alcohol  test  (or  screening  test) 
means  an  analytical  procedure  to 
determine  whether  a  covered  employee 
may  have  a  prohibited  concentraticm  of 
alcohol  in  his  at  her  system. 
***** 

Performing  (a  safety-sensitive 
function):  an  employee  is  considered  to 
be  performing  a  safety-sensitive 
function  during  any  period  in  which  he 
or  she  is  on  duty  and  is  actually 
performing,  standing  by  to  perform,  or 
immediately  available  to  perform  such 
functions. 

***** 

Refuse  to  submit  (to  an  alcohol  test) 
means  that  a  covered  employee  fails  to 
provide  breath  for  testing  without  a 
valid  medical  explanaticm  after  he  or 
she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  the  provisions  of  this  part,  or 
engages  in  conduct  that  clearly  obstructs 
the  collection  process. 
***** 

Substance  abuse  professional  means  a 
licensed  physician  (M^cal  DoctOT  or 


Doctor  of  Osteopathy),  or  a  licensed  or 
certified  psychologist,  social  worker,  or 
employee  assistance  professional  with 
knowledge  of  and  clinical  experience  in 
the  diagnosis  and  treatment  of  alcohol 
and  drug  related  disorders. 
***** 

5.  In  §  219.9,  amend  paragraph  (a)  by 
revising  the  first  sentence  as  follows: 

f  219.9  ReaponaibiUty  for  compUanca. 

(a)  Any  person  (including  but  not 
limited  to  a  railroad;  any  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $500 
and  not  mcNre  than  $10,000  per 
violation,  except  that:  Penalties  may  be 
assessed  against  individuals  only  for 
willful  violations;  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  hr  injury,  or 
has  caused  death  or  injury,  a  penalty  not 
to  exceed  $20,000  per  violation  may  be 
assessed;  and  the  standard  of  liability 
for  a  railroad  will  vary  depending  upon 
the  requirement  involved.  *  •  • 

(b) *  •  * 

6.  Section  219.11  is  amended  by 
revising  paragraph  (b)(2);  by 
redesignating  existing  paragraph  (g)  as 
paragraph  (h);  and  by  adding  paragraphs 

(c)(4)  and  (g)  as  follows: 

§219.11  General  condHione  for  chemical 

teatau 

•  *  *  •  • 

(b)(1)*  *  * 

(2)  In  any  case  where  an  employee  has 
sustained  a  personal  injury  and  is 
subject  to  alcohol  or  drug  testing  under 
this  part,  necessary  medical  treatment 
shall  be  accorded  priority  over 
provisicm  of  the  breath  or  body  fluid 
sample.  No  employee  who  is  unable  to 
urinate  normally  (based  on  the 
judgment  of  a  medical  professional  that 
catheterization  would  ^  required)  as  a 
result  of  a  personal  injury,  resulting 
medical  treatment,  or  renal  failure  shall 
be  required  to  provide  a  urine  seunple. 
Nothing  in  this  secticm  shall  bar  use  of 
a  urine  specimen  made  available  as  a 
result  of  catheterization  undertaken  for 
medical  purposes,  provided  the 
circumstances  of  such  collection  are 
fully  documented  and  the  specimen  is 


otherwise  handled  in  accordance  with 
the  applicable  requirements  of  this  title. 

***** 

(c)*  *  * 

(4)  The  results  of  any  breath  tests  for 
alcohol  conducted  by  or  for  the  treating 
facility. 

***** 

(g)  Each  supervisor  responsible  for 
covered  employees  (except  a  working 
supervisor  within  the  definition  of 
coworker  under  this  part)  shall  be 
trained  in  the  signs  and  symptoms  of 
alcohol  and  drug  influence,  intoxication 
and  misuse  consistent  with  a  program  of 
instruction  on  file  with  FRA  under  part 
217  of  this  part.  Such  a  program  shall, 
at  a  minimum  provide  information 
concerning  the  acute  behavioral  and 
apparent  physiological  effects  of  alcohol 
and  the  major  drug  groups  on  the 
controlled  substances  list.  The  program 
shall  also  provide  training  on  the 
qualifying  criteria  for  post-accident 
testing  contained  in  subpart  C  of  this 
part,  and  the  role  of  the  supervisor  in 
post-accident  collections  described  in 
subpart  C  and  appendix  C  of  this  part. 
The  duration  of  such  training  shall  bo 
not  less  than  3  hours. 
***** 

§219.15  [Reserved] 

7.  Section  219.15  is  removed  and 
reserved. 

8.  Section  219.23  is  amended  by 
revising  the  section  heading;  revising 
paragraphs  (a)  and  (b);  and  adding 
paragraphs  (d)  through  (g),  so  that  the 
section  reads  as  follows: 

§  21 9.23  ReHroed  policies. 

(a)  Whenever  a  breath  or  body  fluid 
test  is  required  of  an  employee  under 
this  part,  the  railroad  shall  provide  clear 
and  unequivocal  written  notice  to  the 
employee  that  the  test  is  being  required 
under  Federal  Railroad  Administration 
regidations.  Use  of  the  mandated  DOT 
form  for  urine  drug  testing  or  breath 
analysis  satisfies  the  requirements  of 
this  paragraph. 

(b)  Whenever  a  breath  or  body  fluid 
test  is  required  of  an  employee  under 
this  part,  the  railroad  shall  provide 
clear,  unequivocal  written  notice  of  the 
basis  or  bases  upon  which  the  test  is 
required  (e.g.,  reasonable  suspicion, 
violation  of  a  specified  operating/safety 
rule  enumerated  in  subpart  D,  random 
selection,  follow-up,  etc.).  Completion 
of  the  alcohol  testing  form  or  urine 
custody  and  control  form  indicating  the 
basis  of  the  test  (prior  to  providing  a 
copy  to  the  employee)  satisfies  the 
requirement  of  this  paragraph. 
***** 

(d)  Each  covered  employee  who  has 
engaged  in  conduct  prohibited  by 
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subpart  B  of  this  part  shall  be  advised 
by  the  railroad  of  the  resources  available 
to  the  employee  in  evaluating  and 
resolving  problems  associated  with  the 
misuse  of  alcohol  and  controlled 
substances,  including  the  names, 
addresses,  and  telephone  numbers  of 
substance  abuse  professionals  and 
coimseling  and  treatment  programs. 

(e)  Each  railroad  shall  provide 
educational  materials  that  explain  the 
requirements  of  this  part,  and  the 
railroad’s  policies  and  procedures  with 
respect  to  meeting  those  requirements. 
Ea^  railroad  shedl  provide  written 
notice  to  every  covered  employee  and  to 
representatives  of  that  employee’s  class 
or  craft  (if  applicable)  of  the  availability 
of  this  information. 

(f)  Required  content.  'The  materials  to 
be  made  available  to  employees  shall 
include  detailed  discussion  of  at  least 
the  following: 

(1)  The  identity  of  the  person 
designated  by  the  railroad  to  answer 
emplwee  questions  about  the  materials. 

(2)  The  classes  or  crafts  of  employees 
who  are  subject  to  the  provisions  of  this 
part. 

(3)  Sufficient  information  about  the 
safety-sensitive  functions  performed  by 
those  employees  to  make  clear  that  the 
period  of  the  work  day  the  covered 
employee  is  required  to  be  in 
compUance  with  this  part  is  that  period 
when  the  employee  is  on  duty  and  is 
required  to  perform  or  is  available. to 
perform  covered  service. 

(4)  A  railroad  utilizing  the  accident/ 
incident  and  rule  violation  reasonable 
cause  testing  authority  provided  by  this 
part  shall  provide  prior  notice  (which 
may  be  combined  with  the  notice 
required  by  §§  219.601(d)(1)  and 
219.607(d)(1)),  to  covered  employees  of 
the  dnnimstances  tmder  which  ^ey 
will  be  subject  to  testing. 

(5)  The  circumstances  imder  which  a 
covered  employee  will  be  tested  under 
this  part. 

(6j  The  procedures  that  will  be  used 
to  test  for  the  presence  of  alcohol  and 
controlled  substances,  protect  the 
employee  and  the  integrity  of  the 
sample,  safeguard  the  validity  of  the  test 
results,  and  ensure  that  those  results  are 
attributed  to  the  correct  employee. 

(7)  The  requirement  that  a  covered 
employee  submit  to  alcohol  and  drug 
tests  administered  in  accordance  with 
this  part. 

(8)  An  explanation  of  what  constitutes 
a  refusal  to  submit  to  an  alcohol  or  drug 
test  and  the  attendant  consequences. 

(9)  The  consequences  for  covered 
employees  foimd  to  have  violated 
subpart  B  of  this  part,  including  the 
requirement  that  the  employee  be 
removed  immediately  from  safety- 


sensitive  functions,  and  the  procediires 
under  §219.104. 

(10)  The  consequences  for  covered 
employees  found  to  have  an  alcohol 
concentration  of  .02  or  greater  but  less 
than  .04. 

(g)  Optional  provisions.  The  materials 
suppli^  to  employees  may  also  include 
information  on  additional  railroad 
policies  with  respect  to  the  use  or 
possession  of  alcohol  and  drugs, 
including  any  consequences  for  an 
employee  found  to  have  a  specific 
alcohol  concentration,  that  are  based  on 
the  railroad’s  authority  independent  of 
this  part.  Any  such  additional  policies 
or  consequences  shall  be  clearly  and 
obviously  described  as  being  based  on 
independent  authority. 

9.  Section  219.101  is  amended  by 
revising  paragraph  (a)(2)(ii);  and  adding 
a  new  paragraph  (a)(3)  as  follows: 

§  21 9.1 01  Alcohol  and  drug  uaa  prohibited. 

(a)*  *  * 

(2)*  *  * 

(11)  Having  .04  or  more  alcohol 
concentration  in  the  breath  or  blood;  or 

***** 

(3)  No  employee  may  use  alcohol  for 
whichever  is  the  lesser  of  the  following 
periods: 

(1)  Within  four  hours  of  reporting  for 
covered  service:  or 

(ii)  After  receiving  notice  to  report  for 
covered  service. 

***** 

10.  Section  219.104  is  amended  by 
revising  paragraphs  (a),  (d),  and  (e);  and 
adding  paragraphs  (fi  and  (g)  as  follows: 

f  21 9.1 04  Raaponaiva  action. 

(a)  Removal  from  covered  service.  (1) 

If  the  railroad  determines  that  an 
employee  has  violated  §  219.101  or 
§  219.102,  the  railroad  shall 
immediately  remove  the  employee  fr'om 
covered  service  and  the  procedures 
described  in  paragraphs  (b)  through  (e) 
of  this  section  shall  apply. 

(2)  If  an  employee  refuses  to  provide 
breath  or  a  body  fluid  sample  or 
samples  when  required  toby  the 
railroad  under  a  mandatory  provision  of 
this  part,  the  railroad  shall  immediately 
remove  the  employee  from  covered 
service,  and  the  proceduires  described  in 
paragraphs  (b)  through  (e)  of  this  section 
shall  ^ply* 

(3)  'Tnis  section  and  the  information 
requirements  listed  in  §  219.105(c)  do 
not  apply  to  applicants  who  refuse  to 
submit  to  a  pre-employment/pre-duty 
test  or  who  nave  a  pre-emplo5nnent/pre- 
duty  test  with  a  result  indicating  either 
an  alcohol  concentration  equal  to  or 
greater  than  .04,  or  the  misuse  of 
controlled  substances. 
***** 


(d)  Return  to  covered  service.  An 
employee  who  has  been  determined  to 
have  violated  §  219.101  or  §  219.102  or 
who  refused  to  cooperate  in  a  breath  or 
body  fluid  test  under  this  part  shall  not 
be  returned  to  covered  service  imless 
the  employee  has — 

(1)  Been  evaluated  by  a  substance 
abuse  professional  to  determine  if  the 
employee  is  affected  by  a  psychological 
or  physical  dependence  on  alcohol  or 
one  or  more  controlled  substances  or  by 
another  identifiable  and  treatable 
mental  or  physical  disorder  involving 
misuse  of  alcohol  or  drugs  as  a  primary 
manifestation; 

(2)  Been  evaluated  by  a  substance 
abuse  professional  to  determine  that  the 
employee  has  properly  followed  the 
prescribed  rehabilitation  program;  and 

(3) (i)  Presented  a  urine  sample  for 
testing  under  subpart  H  of  this  part  that 
tested  negative  for  controlled  substances 
assayed  (in  the  case  of  an  employee  who 
has  been  determined  to  have  violated  a 
prohibition  of  §  219.101  or  §  219.102 
regarding  possession  or  misuse  of 
controlled  substances  or  who  refused  to 
provide  a  body  fluid  sample  or  samples 
when  required  to  by  the  railroad  under 
a  mandatory  provision  of  this  part);  or 

(ii)  Presented  breath  for  testing  imder 
subpart  H  of  this  part  that  indicated  an 
alcohol  concentration  of  less  than  .02 
(in  the  case  of  an  employee  who  has 
been  determined  to  have  violated  a 
prohibition  of  §  219.101  regarding 
possession  or  misuse  of  alcohol  or  who 
refused  to  provide  breath  when  required 
to  by  the  railroad  under  a  mandatory 
provision  of  this  part). 

(e)  Follow-up  testing.  An  employee 
returned  to  service  under  the  above- 
stated  conditions  shall  continue  in  any 
program  of  counseling  or  treatment 
deemed  necessary  by  the  substance 
abuse  profession^  and  shall  be  subject 
to  a  reasonable  program  of  follow-up 
testing  without  prior  notice  for  a  period 
of  not  more  than  60  months  following 
return  to  service,  with  a  minimum  of  six 
tests  to  be  performed  on  em 
unannounced  basis  during  the  first  12 
months  of  follow-up  testing.  Such  tests 
shall  be  performed  consistent  with  the 
requirements  of  subpart  H  of  this  part. 

(1)  If  the  employee  has  been 
determined  to  nave  violated  a 
prohibition  of  §  219.101  or  §  2l9.i02 
regarding  possession  or  misuse  of 
controlled  substances,  or  if  the 
employee  refused  to  provide  a  body 
fluid  sample  or  samples  when  required 
to  by  the  railroad  imder  a  mandatory 
provision  of  this  part,  the  employee 
shall  be  subject  to  urine  drug  testing  Sa 
specified  in  this  section. 

(2)  If  the  employee  has  been 
determined  to  have  violated  a 
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prohibition  of  §  219.101  regarding 
possession  or  misuse  of  alcohol,  or  if  the 
employee  refused  to  provide  breath 
when  required  to  by  the  railroad  imder 
a  mandatory  provision  of  this  part,  the 
employee  shall  be  subject  to  breath 
alcohol  testing  as  specified  in  this 
section. 

(f)  No  covered  employee  tested  under 
the  provisions  of  this  part  who  is  found 
to  have  an  alcohol  concentration  of  .02 
or  greater  but  less  than  .04  shall  perform 
or  continue  to  perform  safety-sensitive 
functions  for  a  railroad,  nor  shall  a 
railroad  permit  the  employee  to  perform 
or  continue  to  perform  safety-sensitive 
functions,  until: 

(1)  The  employee’s  alcohol 
concentration  measiures  less  than  .02;  or 

(2)  The  start  of  the  employee’s  next 
regularly  scheduled  duty  period,  but  not 
less  than  eight  hours  following 
administration  of  the  test. 

(g)  This  section  does  not  apply  to 
actions  based  on  breath  or  body  fluid 
tests  for  alcohol  or  drugs  that  are 
conducted  exclusively  imder  authority 
other  than  that  provided  in  this  part 
[e.g.,  testing  under  a  company  medical 
policy,  for-cause  testing  policy  wholly 
independent  of  subpart  O  of  this  part,  or 
testing  \mder  a  labor  agreement). 

11.  Part  219  is  amended  by  adding 
§  219.107  as  follows: 

§  21 9.1 07  Consequences  of  unlawful 
refusal. 

(a)  An  employee  who  refuses  to 
provide  breath  or  a  body  fluid  sample  or 
samples  when  required  to  by  the 
railroad  imder  a  mandatory  provision  of 
this  part  shall  be  deemed  disqualified 
for  a  period  of  nine  (9)  months. 

(b)  Prior  to  or  upon  withdrawing  the 
employee  from  covered  service  \mder 
this  section,  the  railroad  shall  provide 
notice  of  the  reason  for  this  action,  and 
the  procedures  described  in  §  219.104(c) 
shall  apply. 

(c)  The  disqualification  required  by 
this  section  shall  apply  with  respect  to 
employment  in  covert  service  by  any 
railroad  with  notice  of  such 
disqualification. 

(d)  The  requirement  of 
disqualification  for  nine  (9)  months 
does  not  limit  any  discretion  on  the  part 
of  the  railroad  to  impose  additional 
sanctions  for  the  same  or  related 
conduct. 

(e)  Upon  the  expiration  of  the  9- 
month  period  described  in  this  section, 
a  railroad  may  permit  the  employee  to 
return  to  covered  service  only  under  the 
same  conditions  specified  in 

§  219.104(d),  and  the  employee  shall  be 
subject  to  follow-up  tests,  as  provided 
by  that  section. 


12.  In  $  219.201,  by  revising 
paragraphs  (a)(l)(iii)  and  (a)(2)(ii),  as 
follows: 

S219.201  Events  for  which  testing  Is 
required. 

(a)*  *  * 

(1).  .  . 

(iii)  Damage  to  railroad  property  of 
$1,000,000  or  more. 

(2)*  *  * 

(ii)  Damage  to  railroad  property  of 
$150,000  or  more. 

*  «  *  *  * 

13.  Section  219.203  is  amended  by 
revising  paragraphs  (a)(1),  (c)(2),  and 
revising  the  first  sentence  of  paragraph 
(d)(2),  as  follows: 

S  21 9.203  Responsibilities  of  railroads  and 
employees. 

(a)  Employees  tested.  (1)  Following 
each  accident  and  incident  described  in 
§  219.201,  the  railroad  (or  railroads) 
shall  take  all  practicable  steps  to  assure 
that  all  covered  employees  of  the 
railroad  directly  involved  in  the 
accident  or  incident  provide,  for 
toxicological  testing  by  FRA,  two  blood 
samples,  consisting  of  a  primary  sample 
and  a  split  sample,  and  two  urine 
samples,  consisting  of  a  primary  sample 
and  a  split  sample  (following  the 
procedures  described  in  this  subpart 
and  appendix  C)  to  be  retained  at  the 
laboratory  designated  in  appendix  B  of 
this  part.  Such  employees  shall 
cooperate  in  the  provision  of  samples  as 
described  in  this  subpart  and  appendix 
C. 

(c)*  *  * 

(2)  In  the  case  of  an  injured  employee, 
the  railroad  shall  request  the  treating 
medical  facility  to  obtain  the  required 
samples. 

(dl*  *  * 

(2)  If  an  injured  employee  is 
unconscious  or  otherwise  imable  to 
evidence  consent  to  the  procedure  and 
the  treating  medical  facility  declines  to 
obtain  blo^  samples  after  having  been 
acquainted  with  ue  requirements  of  this 
subpart,  the  railroad  shall  immediately 
notify  FRA  by  toll  free  telephone  (800- 
424-0201),  stating  the  employee’s  name, 
the  medical  facility,  its  location,  the 
name  of  the  appropriate  decisional 
authority  at  the  medical  facility,  and  the 
telephone  ntunber  at  which  that  person 
can  be  reached.  *  *  * 
***** 

14.  Section  219.205  is  amended  by 
revising  paragraph  (a)  as  follows: 

1 219.205  Sample  collection  and  handling. 

(a)  General.  Samples  shall  be 
obtained,  marked,  preserved,  handled, 
and  made  available  to  FRA  consistent 
with  the  requirements  of  this  section. 


and  the  technical  specifications  set  forth 
in  Appendix  C  to  this  part. 

***** 

15.  Section  219.209  is  amended  by 
adding  a  new  last  sentence  to  paragraph 
(a)(1);  and  by  revising  the  first  sentence 
of  paragraph  (b),  as  follows: 

§219.209  Reports  of  tests  and  refusals. 

(a) (1)  *  *  *  Notification  shall  be 
provided  to  the  Office  of  Safety,  FRA,  at 
(202)  366-0501;  an  answering  machine 
will  record  any  notification  calls  made 
to  this  number  outside  of  the  Federal 
work  week  (8:30  a.m.  to  5  p.m.  EST  or 
EDT). 

***** 

(b)  If  the  railroad  is  imable,  as  a  result 
of  non-cooperation  of  an  employee  or 
for  any  other  reason,  to  obtain  samples 
and  cause  them  to  be  provided  to  FRA 
as  required  by  this  subpart,  the  railroad 
shall  make  a  concise  narrative  report  of 
the  reason  for  such  failure  and,  if 
appropriate,  any  action  taken  in 

response  to  the  cause  of  such  failure. 

*  *  * 

***** 

16.  Section  219.211  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a);  by  revising  the  last 
sentence  of  paragraph  (c);  by  revising 
the  last  sentence  of  paragraph  (d);  and 
by  revising  paragraphs  (e),  (h),  and  (i)  as 
follows: 

f  21 9.21 1  Analysis  and  followMip. 

(a)  *  *  *  Samples  are  analyzed  for 
alcohol  and  controlled  substances 
specified  by  FRA  under  protocols 
specified  by  FRA  and  accepted  by  the 
Department  of  Health  and  Human 
Services.  *  *  * 

***** 

(c)  *  *  *  The  Federal  Railroad 
Administration  shall  not  be  bound  by 
the  railroad  Medical  Review  Officer’s 
determination,’but  that  determination 
will  be  considered  by  FRA  in  relation  to 
the  accident/incident  investigation  and 
with  respect  to  any  enforcement  action 
under  consideration. 

(d)  *  *  *  (However,  as  further 
provided  in  this  section,  FRA  may 
provide  results  of  testing  vmder  this 
suhpart  and  supporting  documentation 
to  the  National  'Transportation  Safety 
Board.) 

(e)  An  employee  may  respond  in 
writing  to  the  results  of  the  test  prior  to 
the  preparation  of  any  final 
investigation  report  concerning  the 
accident  or  incident.  An  employee 
wishing  to  respond  shall  do  so  oy  letter 
addressed  to  the  Alcohol/Drug  Program 
Manager,  Office  of  Safety,  FRA,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  within  45  days  of  receipt  of  the 
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test  results.  Any  sudi  sidunission  diall 
refer  to  the  accident  data,  leitroad  and 
location,  shall  state  the  position 
occupied  fay  the  etnployea  on  tfaa  date 
of  the  acxddent/uKddenl.  and  shall 
identify  any  information  oontained 
therein  that  the  employee  requests  be 
withheld  from  public  ^sclosure  on 
grounds  of  personal  priracy  (but  the 
decision  wither  to  honor  such  request 
shall  be  made  fay  the  FRA  on  the  b«is 
of  oontrolling  law). 

*  •  *  «  * 

(h)  Except  as  provided  in  §  219.201 
(with  respect  to  nonqualifying  events), 
each  sample  (including  each  split 
sample)  provided  under  this  subpart  is 
retained  for  not  less  than  three  months 
following  the  date  of  the  accident  or 
incident  (two  years  from  the  date  of  the 
accident  or  incident  in  the  case  of  a 
sample  testing  positive  for  alcohol  or  a 
controlled  substance).  Post-mortem 
specimens  may  be  made  available  to  the 
National  Transportation  Safety  Board 
(on  request). 

(i)  An  employee  (donor)  may,  within 
60  days  of  the  date  of  the  to^dcology 
report,  request  that  the  employee’s  split 
blood  and/m  urine  sample  be  tested  by 
the  designated  laboratory  or  by  another 
laboratory  certified  by  the  Department 
of  Health  and  Human  Services  under 
that  Depcurtment’s  Guidelines  for 
Federal  Workplace  Drug  Testing 
Programs  that  has  available  an 
appropriate,  validated  assay  for  the  fluid 
and  compound  declared  positive.  Since 
some  analysts  may  deteriorate  during 
storage,  detected  levels  of  the 
compound  shall,  as  technically 
appropriate,  be  reported  and  considered 
corroborative  of  the  original  test  result. 
Any  request  for  a  split  sample  test  shall 
be  in  writing,  specify  the  railroad, 
accident  date  and  location,  be  signed  by 
the  employee/donor,  be  address^  to  the 
Associate  Administrator  for  Safety, 

FRA,  Washington,  DC  20590,  and  ^ 
desi^ated  “Administratively 
Confidential:  Attention  Akohol/Drug 
Program  Manager.” 

17.  Section  219.213  is  amended  by 
revising  paragraphs  (a)  and  (b)  as 
follows: 

§219.213  Unlawful  refuMla; 
consequences. 

(a)  Disqualification.  (1)  An  mnployee 
who  refu^  to  cooperate  in  providing 
blood  or  urine  samples  foUowii^  an 
accident  or  incident  specified  in  this 
subpart  shall  be  withdrawn  from 
covered  service  and  shall  be  deemed 
disqualified  for  covered  service  for  a 
period  of  nine  (9)  months  in  acooidance 
with  the  ocmditions  specified  in 
§  219.107. 


(b)  Procadmes,  Prior  to  or  upon 
withdrawing  the  employee  from  oovered 
service  imder  this  section,  the  railroad 
shall  provide  notice  of  the  reason  for 
this  action  and  an  opportunity  for 
hearing  before  a  presiding  officer  other 
than  the  charging  official.  The  employee 
shall  be  entitled  to  the  procedural 
protections  set  out  in  §  219.104(d). 

*  *  •  *  • 

18.  Subpart  D  is  amended  by  revising 
the  heading  of  the  subpart  and  adding 
§  219.300  as  follows: 

Subpart  D— Tasting  For  Cause 

§218l300  Mandatory  reasonable  suspicion 
tasting. 

(a)  Requirements.  (1)  A  railroad  shall 
retpiire  a  covered  employee  to  submit  to 
a  breath  alcohol  test  when  the  railroad 
has  reascmabls  suspicion  to  believe  that 
the  employee  has  violated  any 
prohibition  of  subpait  B  of  this  part 
concerning  ^oohoL  The  railroad's 
determination  that  reasonable  suspicion 
exists  to  require  the  covered  employee 
to  imdergo  an  alcohol  test  must  be  based 
on  specific,  contemporaneous, 
articulabls  (diservaticms  omi^rning  the 
appearance,  befaevior,  speech  or  Ix^y 
odors  of  the  employee. 

(2)  A  railroad  shml  require  a  covered 
employee  to  submit  to  a  urine  drug  test 
when  the  railroad  has  reasonable 
suspicaon  to  believe  that  the  employee 
has  violated  the  prcdiibitions  of  subpart 
B  of  this  part  conceming  controlled 
substances.  The  railroad’s  d^ennination 
that  reasonable  suspicion  exists  to 
require  the  covered  employee  to 
undergo  a  drug  test  must  be  based  on 
specific,  oontempoianeous,  articulable 
observations  oonceining  the  appearance, 
behavior,  speech  or  body  odors  of  the 
employee.  Such  observations  may 
include  indications  of  the  chronic  and 
withdrawal  effects  of  drugs. 

(3)  In  wraghing  the  sigi^cance  of 
such  contemporaneous  observations,  the 
railroad  may  also  consider  any  pertinent 
information  ccmceming  long-term 
decline  in  performance  (e.g., 
absenteeism,  tardiness,  excessive  and 
unsupported  use  of  side  leave). 

(b)  When  the  railroad  has  reasonable 
suspidon  to  believe  that  the  empibyee 
has  violated  the  prohibitions  of  subpart 
B  concerning  use  of  alcohol  or 
controlled  substances,  or  both,  such  that 
the  employee  may  be  currently  under 
the  influence  of  or  impaired  by  alcohol, 
by  a  controlled  substance,  or  by  alcohol 
in  combination  with  a  controlled 
substance,  the  railroad  shall  promptly 
conduct  a  breaffi  alcohol  test.  If  the 
breath  alcohol  test  does  not  3rield 
evidence  of  a  violaticm  of  §  219.101, 
then  the  railroad  shall  promptly  require 


the  employee  to  submit  to  a  urine  drug 
test. 

(c)(l}  With  respect  to  a  breath  alcohol 
test,  one  supervisor  trained  in 
accordance  with  $  219.11(g)  may  make 
the  reasond>le  suspicion  determination. 
The  supervisor  vriio  makes  the 
determination  to  test  an  employes  may 
not  also  serve  as  the  breath  alcohol 
technician  for  purposes  of  conducting 
the  breath  alcohol  test  on  that  employee. 

(2)  With  respect  to  a  urine  drug  test, 
at  bast  two  supervisors  trained  in 
accordance  with  §  219.11(g)  shall  be 
required  to  make  the  reasonable 
suspicion  determination. 

(a)  Nothing  in  this  section  shall  be 
construed  to  require  the  conduct  of 
breath  alcohol  testing  or  urine  drug 
testing  when  the  employee  is  apparently 
in  need  of  immediate  medical  attention. 

18.  Section  219.301  is  amended  by 
removing  and  reserving  part^raph 

(b)(1):  revising  the  introductory  text  to 
paragraphs  (b),  (bH2)  and  (c) 
introductory  text;  and  removing 
paragraphs  (f)  and  ^),  as  follows: 

§219201  T— ting  for  r— enable  catiae. 

(a) *  *  * 

(b)  Reasonable  cause  for  breath  tests. 
In  addition  to  reason^b  suspicion  as 
described  in  §219.300,  the  foUowii^ 
circumstances  constitute  reasonable 
cause  for  the  administration  of  breath 
alcohol  tests  under  this  section: 

(1)  (Raservedl. 

(2)  Accident/incident.  The  emplo3ree 
has  been  involved  in  an  accident  or 
incident  reportable  under  part  225  of 
this  title,  and  a  supervisory  employee  of 
the  railroad  has  a  reasonable  belief, 
based  on  affirmative  evidence  of  unsafe 
conduct,  that  the  employee’s  acts  or 
omissions  contributed  to  the  occurrence 
or  severity  of  the  accident  or  incident; 
or 

(3) *  “  • 

(c)  Reasonable  cause  for  urine  test.  In 
addition  to  reasonable  suspicion  as 
described  in  §  219.300,  each  of  the 
conditions  set  forth  in  paragraphs  (b)(2) 
(“accident/incident”)  and  (b)(3)  (“rule 
violation”)  of  this  section  as 
constituting  reasonable  cause  for  breath 
alcohol  testing  also  constitutes 
reasonable  cause  with  respect  to  urine 
drug  testing. 

«  •  •  «  • 

19.  Part  219  is  amended  by  adding  a 
new  §  219.302  as  follows: 

§219.302  Pranqrt  aanqil*  collection:  Ibiw 
limitalion. 

(a)  Testing  under  this  subpart  may 
only  be  conducted  promptly  following 
the  observations  or  events  upon  which 
tha  testing  decision  is  based,  consistent 
with  the  need  to  protect  life  and 
property. 
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(b)  No  employee  shall  be  required  to 
participate  in  breath  alcohol  or  urine 
drug  testing  under  this  subsection  after 
the  expiration  of  an  eight  hour  period 
from — 

(1)  The  time  of  the  observations  or 
other  events  described  in  this  section;  or 

(2)  In  the  case  of  an  accident/incident, 
the  time  a  responsible  railroad 
supervisor  receives  notice  of  the  event 
providing  reasonable  cause  for  conduct 
of  the  test. 

(c)  An  employee  may  not  be  tested 
under  this  subpart  if  that  employee  has 
been  released  frnm  duty  imder  the 
normal  procedures  of  the  railroad.  An 
employee  who  has  been  transported  to 
receive  medical  care  is  not  released 
from  duty  for  purposes  of  this  section! 
Nothing  in  this  section  prohibits  the 
subsequent  testing  of  an  employee  who 
has  failed  to  remain  available  for  testing 
as  required  (i.e.,  who  is  absent  without 
leave). 

(d)  As  used  in  this  subpart  a 
"responsible  railroad  supervisor"  means 
any  responsible  line  supervisor  [e.g.,  a 
trainmaster  or  road  foreman  of  engines) 
or  superior  ofricial  in  authority  over  the 
employee  to  be  tested. 

(e)  In  the  case  of  a  urine  drug  test,  the 
eight-hour  requirement  is  satisfied  if  the 
employee  has  been  delivered  to  the 
collection  site  (where  the  collector  is 
present)  and  the  request  has  been  made 
to  commence  collection  of  the  urine 
specimens  within  that  period. 

(f)  Section  219.23  prescribes  the 
notice  to  an  employee  that  is  required 
to  provide  breaUi  or  a  body  fluid  sample 
under  this  part. 

20.  Part  219  is  amended  by  revising 
§  219.303  to  read  as  follows: 

S  21 9.303  Breath  test  procedures  and 
safeguards. 

The  conduct  of  breath  alcohol  testing 
under  this  subpart  is  governed  by 
subpart  H  of  this  part  and  part  40  of 
subtitle  A  of  this  title. 

§§219.307  and  219.309  [Removed] 

21.  Part  219  is  amended  by  removing 
§§219.307  and  219.309. 

22.  Subpart  F  is  amended  by  revising 
the  subpart  heading  to  read  as  follows: 

Subpart  P— Pre-employment  Tests 

•  23.  Section  219.501  is  revised  to  read 

as  follows: 

§  21 9.501  Pre-employment  teats. 

(a)  Prior  to  the  first  time  a  covered 
employee  performs  safety-sensitive 
functions  for  an  employer,  the  employee 
shall  undergo  testing  for  alcohol  and 
drugs.  No  railroad  shall  allow  a  covered 
employee  to  perform  safety-sensitive 
functions,  vmiess  the  employee  has  been 


administered  an  alcohol  test  with  a 
result  indicating  an  alcohol 
concentration  less  than  .04  and  has  been 
administered  a  test  for  drugs  with  a 
result  that  did  not  indicate  the  misuse 
of  controlled  substances.  If  a  pre- 
employment/pre-duty  test  result  vmder 
this  section  indicates  an  alcohol  content 
of  .02  or  greater  but  less  than  .04,  the 
provisions  of  §  219.104(f)  shall  apply. 
This  requirement  shall  apply  to  final 
applicants  for  employment  and  to 
employees  seeking  to  transfer  for  the 
first  time  from  non-covered  service  to 
duties  involving  covered  service.  The 
tests  shall  be  accomplished  through 
breath  analysis  and  analysis  of  urine 
samples. 

(bj  The  conduct  of  breath  alcohol 
testing  and  urine  drug  testing  imder  this 
subpart  is  governed  by  subpart  H  of  this 
part  and  part  40  of  subtitle  A  of  this 
title. 

(c)  As  used  in  subpart  H  with  respect 
to  a  test  required  under  this  subpart,  the 
term  covered  employee  includes  an 
applicant  for  pre-employment  and  pre¬ 
duty  testing  only.  In  the  case  of  an 
applicant  who  declines  to  be  tested  and 
withdraws  the  application  for 
employment,  no  record  shall  be 
maintained  of  the  declination. 

(d)  A  railroad  is  not  required  to  . 
administer  an  alcohol  and  drug  test 
required  by  paragraph  (a)  of  this  section, 
if: 

(1)  The  employee  has  undergone  an 
alcohol  test  required  by  this  section  or 
the  alcohol  misuse  regulation  of  another 
E)OT  agency  within  the  previous  six 
months,  with  a  result  indicating  an 
alcohol  concentration  less  than  .04;  and 

(2)  The  employee  has  undergone  a 
drug  test  required  by  this  section  or  the 
drug  misuse  regulation  of  another  DOT 
agency  within  the  previous  six  months, 
with  a  result  that  did  not  indicate  the 
misuse  of  a  controlled  substance;  and 

(3)  The  railroad  ensures  that  no  prior 
employer  of  the  covered  employee  of 
whom  the  railroad  has  knowledge  has 
records  of  a  violation  of  this  subpart  or 
the  alcohol  and  drug  misuse  regulations 
of  another  DOT  agency  within  the 
previous  six  months. 

24.  Part  219  is  amended  by  revising 
§  219.503  to  read  as  follows 

§219.503  Notification;  record*. 

The  railroad  shall  provide  for  medical 
revilw  of  the  urine  drug  test  results  as 
provided  in  subpart  H  of  this  part.  The 
railroad  shall  notify  the  applicant  of  the 
results  of  the  urine  and  breath  tests  in 
the  same  manner  as  provided  for 
employees  in  subpart  H.  Records  shall 
be  maintained  confidentially  and  shall 
be  retained  in  the  same  manner  as 
required  under  subpart  J  for  employee 


test  records,  except  that  such  records 
need  not  reflect  the  identity  of  an 
applicant  whose  application  for 
employment  in  covered  service  was 
denied. 

§219.505  [Amandad] 

25.  Section  219.505  is  amended  by 
revising  the  section  heading  to  read 
"Refusals,"  removing  the  designation 
from  paragraph  (a),  and  removing 
paragraph  (b). 

26.  Part  219  is  amended  by  revising 
the  heading  of  Subpart  G  as  follows: 

Subpart  G — Random  Alcohol  and  Drug 
Testing  Programs 

27.  Section  219.601  is  amended  by 
revising  paragraph  (b)(2)(iii)  and  the 
undesignated  paragraph  following  it, 
revising  (b)(7),  and  revising  the  first  two 
sentences  of  paragraph  (c)  as  follows: 

§  21 9.601  Railroad  random  drug  tasting 
program*. 

***** 

(b)  *  •  * 

(2)*  *  * 

(iii)*  *  * 

During  each  subsequent  12-month 
period  the  program  shall  select  for 
testing  a  sufficient  number  of  employees 
so  that  the  number  of  tests  conducted 
will  equal  at  least  50  percent  of  the 
number  of  covered  employees. 
Annualized  percentage  rates  shall  be 
determined  by  reference  to  the  total 
number  of  covered  employees  employed 
by  the  railroad  at  the  beginning  of  the 
particular  twelve-month  period  or  by  an 
alternate  method  specified  in  the  plan 
approved  by  the  Associate 
Administrator  for  Safety.  If  the  railroad 
conducts  random  testing  through  a 
consortium,  the  annual  rate  may  be 
calculated  for  each  individual  employer 
or  for  the  total  number  of  covered 
employees  subject  to  random  testing  by 
the  consortium. 

*  *  *  *  ft 

(7)  Each  time  an  employee  is  notified 
for  random  drug  testing  the  employee 
will  be  informed  that  selection  was 
made  on  a  random  basis. 

(c)  Approval.  The  Associate 
Administrator  for  Safety  will  notify  the 
railroad  in  writing  whether  the  program 
is  approved  as  consistent  with  the 
criteria  set  forth  in  this  part.  If  the 
Associate  Administrator  for  Safety 
determines  that  the  program  does  not 
conform  to  those  criteria,  the  Associate 
Administrator  for  Safety  will  inform  the 
railroad  of  any  matters  preventing 
approval  of  the  program,  with  specific 
explanation  as  to  necessary  revisions. 

ft  ft  ft 

ft  ft  ft  ft  ft 
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28.  Section  219.603  is  amended  by 
revising  the  section  heading  to  reed 
“Participation  in  drug  testing,**;  by 
removing  the  designation  and  heading 
“(a)  Participation’’  from  paragraph  (a); 
and  removing  paragraphs  (b)  and  Ic), 

29.  Section  219.605  is  amended  by 
redesignating  paragraph  (b)  as  paragraph 
(c);  adding  a  new  feal  sentence  to 
newly  designated  paragraph  (c),  and 
adding  a  new  paragraph  (b)  as  follows; 

S219u605  PoeMve  drug  tael  raeulla; 
procedures. 

(e)  •  *  • 

(b)  If  the  test  result  of  the  primary 
sample  is  positive,  the  employee  may 
request  that  the  split  sample  be  tested  in 
accordance  with  the  procedures 
outlined  in  part  40  of  this  title. 

(c)  *  *  *  The  responsive  action 
required  in  §  219.104  is  not  stayed 
pending  the  result  of  the  test  of  the  split 
sample. 

30.  Part  219  is  amended  by  adding  a 
new  §  219.607  as  follows: 

§  219.607  Railroad  random  alcohol  tasting 
programs. 

(a)  Each  railroad  shall  submit  for  FRA 
approval  a  random  alcohol  testing 
program  meeting  the  requirements  of 
this  subpart.  A  Class  I  railroad 
(including  the  National  Railroad 
Passenger  Corporation)  or  a  railroad 
providing  commuter  passenger  service 
shall  submit  such  a  program  not  later 
than  I6  months  after  publication  of  the 
final  rule].  A  Class  n  railroad  shall 
submit  such  a  program  not  later  than  [12 
months  after  publication  of  the  final 
rule].  A  Class  III  railroad  ^including  a 
switching  and  terminal  or  other  railroad 
not  otherwise  classified)  shall  submit 
such  a  program  not  later  than  [18 
months  after  publication  of  the  final 
rule].  A  railroad  commencing  operations 
after  the  pertinent  date  specified  in  this 
paragraph  shall  submit  a  random 
alcohol  testing  program  not  later  than  30 
days  prior  to  such  commencement.  The 
program  shall  be  submitted  to  the 
Associate  Administrator  for  Safety, 

FRA,  for  review  and  ap^Hoval.  If,  after 
approval,  a  railroad  desires  to  amend 
the  random  alcohol  testing  program 
implemented  under  this  subpart,  the 
railroad  shall  file  with  FRA  a  notice  of 
such  amendment  at  least  30  days  prior 
to  the  intended  effective  date  of  such 
action.  A  program  responsive  to  the 
requirements  of  this  section  or  any 
amendment  to  the  program  shall  not  be 
implemented  prior  to  approval. 

(h)  Form  of  programs.  Random 
alcohol  testing  programs  submitted  by 
or  on  behalf  of  each  railroad  under  this 
s ubpart  shall  meet  the  following  criteria, 


end  the  railroad  and  its  managers, 
supervisors,  officials  and  other 
employees  and  agents  shall  conform  to 
such  criteria  in  implemraitiiig  the 
praaam: 

(1)  Selection  of  covered  employees  for 
testing  shall  be  made  by  a  method 
raiplo)ring  objective,  neutral  criteria 
which  ensure  that  every  covered 
employee  has  a  substantially  equal 
statistical  chance  of  being  selected 
within  a  specified  time  ^me.  The 
method  may  not  permit  subjective 
factors  to  play  a  role  in  sele^on,  i.e..  no 
employee  may  be  selected  as  the  result 
of  ^  exercise  of  discretion  by  the 
railroad.  The  selection  method  shall  be 
capable  of  verification  with  respect  to 
the  randomness  of  the  selection  process, 
and  any  records  necessary  to  document 
random  selection  shall  be  retained  for 
not  less  than  24  months  fium  the  date 
upon  which  the  particular  samples  were 
collected. 

(2)  During  each  12-month  period  the 
program  shall  select  for  testing  a 
sufficient  number  of  employees  so  that 
the  number  of  tests  conducted  will 
equal  at  least  (10-50)  p^cent  of  the 
number  of  covered  employees,  with 
testing  to  be  spread  reasonably  through 
the  12-month  period.  Annualized 
percenta^  rates  shall  be  determined  by 
reference  to  the  total  number  of  covered 
employees  employed  by  the  railroad  at 
the  beginning  of  the  particular  twelve- 
month  period  or  by  an  alternate  method 
specified  in  the  pl^  approved  by  the 
Associate  Administrator  for  Safety.  If 
the  railroad  conducts  random  testing 
through  a  consortium,  the  annual  rate 
may  be  calculated  for  each  individual 
employer  or  for  the  total  number  of 
covered  employees  subject  to  random 
testing  by  the  consortium. 

(3)  Railroad  random  testing  programs 
shall  ensure  to  the’imximum  extent 
practicable  that  each  covered  employee 
shall  perceive  the  possibility  that  a  - 
random  alcohol  test  may  be  required  at 
any  time  the  employee  reports  for  work 
and  at  any  time  during  the  duty  tour 
(except  any  period  wfa^  the  employee 
is  expressly  relieved  of  any 
responsibility  for  performance  of  safety- 
sensitive  duties). 

(4)  Testing  shall  be  conducted 
promptly,  as  provided  in  §  219.715(a). 

(5)  The  program  shall  include  testing 
procedures  and  safeguards,  and, 
consistent  with  this  part,  procedures  for 
action  based  on  tests  where  the 
employee  is  found  to  have  violated 

§  219.101. 

(6)  An  employee  shall  be  subject  to 
testing  cnly  while  tm  duty.  Only 
employees  who  perform  covered  service 
for  the  railroad  shall  be  subject  to 
testing  under  tiiis  part.  In  the  case  of 


employees  who  during  same  duty  tours 
perform  covered  service  and  during 
others  do  not  the  railroad  program  shall 
specify  the  extent  to  which,  a^  tiie 
circumstances  imder  which  they  shall 
be  subject  to  testing.  To  the  extent 
practical  within  the  limitations  of  this 
part  and  in  the  context  of  the  railroad's 
operations,  the  railroad  program  shall 
provide  that  employees  shall  be  subject 
to  the  possibility  of  random  tasting  on 
any  day  they  actually  perform  covered 
service. 

(7)  Each  time  an  employee  is  notified 
for  random  alcohol  testing  the  employee 
will  be  infonned  that  selection  was 
made  on  a  random  basis. 

(c)  Approval.  The  Associate 
Administrator  for  Safety  will  notify  the 
railroad  in  writing  whether  the  program 
is  approved  as  consistent  with  the 
criteria  set  forth  in  this  part.  If  the 
Associate  Administrator  for  Safety 
determines  that  the  program  does  not 
conform  to  those  criteria,  the  Associate 
Administrator  for  Safety  will  inform  the 
railroad  of  any  matters  preventing 
approval  of  the  program,  with  specific 
explanation  as  to  necessary  revisions. 
The  railroad  shall  resubmit  its  program 
with  the  required  revisions  within  30 
days  of  such  notice.  Failure  to  resubmit 
the  program  with  the  necessary 
revisions  will  be  considered  a  failure  to 
implement  a  program  under  this 
subpart. 

(a)  Implementation. 

(1)  No  later  than  45  days  prior  to 
commencement  of  random  alcohol 
testing,  the  railroad  shall  publish  to 
each  of  its  covered  employees, 
individually,  a  written  notice  that  they 
will  be  subject  to  random  alcohol  testing 
under  this  part.  Such  notice  shall  state 
the  date  for  conunencement  of  the 
program,  shall  state  that  the  sefoction  of 
employees  for  testing  will  be  on  a 
strictly  random  basis,  shall  describe  the 
consequences  of  a  determination  that 
the  employee  has  violated  §  219.101  or 
any  applicable  railroad  rule,  and  shall 
inform  the  employee  of  the  employee’s 
rights  under  subpart  E  of  this  part.  A 
copy  of  the  notice  shall  be  provided  to 
each  new  covered  employee  on  or 
before  the  employee’s  initial  date  of 
service.  Since  knowledge  of  Federal  law 
is  presumed,  nothing  in  this  paragraph 
creates  a  defense  to  a  violation  of 

§  219.101.  This  notice  may  be  combined 
with  the  notice  or  policy  statement 
reguired  by  §219.23. 

(2)  Each  Class  1  railroad  (including  the 
National  Railroad  Passenger 
Corporation)  and  each  railroad 
providing  commutar  passenger  service 
shall  im^ement  its  approved  random 
alcohol  testing  pro^am  not  later  than 
[12  months  after  publication  of  the  final 
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rule].  Eaf^  Class  n  railroad  shall 
implement  its  approved  random  testing 
program  not  later  than  [18  months  after 
publication  of  the  final  ru/e].  Each  Class 
m  railroad  (incluchng  a  switching  and 
terminal  or  other  railroad  not  otherwise 
classified)  shall  implement  its  approved 
random  testing  program  not  later  than 
[24  months  after  publication  of  the  final 
rule].  In  the  case  of  a  railroad 
commencing  operations  after  the 
pOTtinent  date  set  forth  in  paragraph  (a) 
of  this  section  for  filing  of  a  program, 
the  railroad  shall  implement  its 
approved  random  testing  program  not 
later  than  the  expiraticm  of  60  days  from 
approval  by  the  Administrator  or  by  the 
pertinent  date  set  forth  in  this 
paragraph,  whichever  is  later. 

31.  By  adding  §  219.609  as  follows; 

f  219.609  Participation  In  alcohol  tasting. 

A  railroad  shall,  under  the  conditions 
specified  in  this  subpart  and  subpart  H 
of  this  part,  require  a  covered  employee 
selected  through  the  random  testing 
program  to  cooperate  in  breath  testing  to 
determine  compliance  with  §  219.101, 
and  the  employee  shall  provide  the 
required  breath  and  complete  the 
required  paperwork  and  certifications. 
Compliance  by  the  employee  shall  be 
excused  only  in  the  case  of  a 
documented  medical  or  femily 
emergency. 

32.  Part  219  is  amended  by  adding 
§  219.611  as  follows: 

{  21 9.61 1  Test  result  indicating  prohibitad 
alcohol  concentration;  procadurea. 

Procedures  for  administrative 
handling  by  the  railroad  in  the  event  an 
employee’s  confirmatory  test  indicates 
an  alcohol  concentration  of  .04  or 
greater  are  set  forth  in  §  219.104. 

33.  Part  219  is  amended  by  revising 
the  heading  of  subpcut  H  as  follows: 

‘‘Subpart  H— Procedures  and 
Safeguards  for  Urine  Drug  Testing  and 
for  Breath  Alcohol  Testing” 

f219.703  [Amandad] 

34.  Part  219  is  amended  by  revising 
the  heading  of  §  219.703  to  read  "Drug 
testing  procedures." 

35.  S^tion  219.707  is  amended  by 
revising  the  section  heading  and  the 
first  sentence  of  paragraph  (a);  by 
redesignating  existing  paragraph  (d)  as 
paragraph  (e);  and  by  adding  a  new 
paragraph  (d)  as  follows: 

S  219.707  Review  by  MRO  of  Urine  Drug 
Testing  Results. 

(a)  Urine  drug  test  results  reported 
positive  by  the  laboratory  as  provided  in 
part  40  of  this  title  shall  not  1m  deemed 
positive  or  disseminated  to  any  person 
(other  than  to  the  employee  tested  in  a 


medical  interview,  if  conducted)  until 
they  are  reviewed  by  a  Medical  Review 
Officer  (MRO)  of  the  railroad  as  required 

by  part  40  of  this  title  and  this  section. 

•  •  • 

(bj*  *  * 

(d)  The  MRO  shall  direct  the 
employee’s  split  sample  to  be  tested  in 
accordance  with  the  procedures 
specified  in  49  CFR  part  40  if,  within  60 
days  of  the  employee’s  having  actual 
notice  that  he  or  me  tested  positive,  the 
employee  makes  such  a  request  to  the 
MRO. 

***** 

f§219.709  and  219.713  [Reserved] 

36.  Part  219  is  amended  by  removing 
and  reserving  §§  219.709  and  219.713. 

37.  Part  219  is  amended  by  adding 
§  219.715  as  follows; 

4219.715  Alcohol  testing  procedures. 

(a)  Each  covered  employee  who  is 
notified  of  selection  for  breath  alcohol 
testing  and  who  is  not  performing  a 
safety-sensitive  function  at  the  time  of 
notification  shall  proceed  to  the  testing 
site  immediately.  The  railroad  shall 
ensure  that  an  employee  who  is 
performing  a  safety-sensitive  function  at 
the  time  of  notification  shall,  as  soon  as 
possible  without  affecting  safety,  cease 
to  perform  the  safety-sensitive  function 
and  proceed  to  the  testing  site. 

(b)  Each  railroad  shall  ensure  that  all 
breath  alcohol  testing  conducted  under 
this  part  complies  with  the  procedxires 
set  forth  in  part  40  of  this  title.  The 
provisions  of  part  40  of  this  title  that 
address  alcohol  testing  are  made 
applicable  to  employers  by  this  part. 

38.  Part  219  is  amended  by  adding  a 
new  subpart  I  as  follows; 

Subpart  I — Annual  Report 

4219.801  Reporting  alcohol  misuae 
prevention  program  reauHa  In  a 
management  information  ayatenu 

(a)  Each  railroad  shall  submit  to  FRA 
an  annual  report  covering  the  calendar 
year,  summarizing  the  results  of  its 
alcohol  misuse  prevention  program. 

(b)  Each  railr^d  that  is  subject  to 
more  than  one  E)OT  agency  alcohol 
regulation  shall  identify  each  employee 
covered  by  the  regulations  of  more  than 
one  DOT  agency.  The  identification  will 
be  by  the  total  number  and  category  of 
covered  functions.  Prior  to  conducting 
any  alcohol  test  on  a  covered  employee 
subject  to  the  regulations  of  more  th^ 
one  DOT  agency,  the  railroad  shall 
determine  whidi  DOT  agency  regulation 
or  rule  authorizes  or  reqiiires  the  test. 
The  test  result  information  shall  be 
directed  to  the  appropriate  DOT  agency 
or  agencies. 


(c)  Each  railroad  shall  ensure  the 
accuracy  and  timeliness  of  each  report 
submitted  by  the  railroad  or  a 
consortium. 

(d)  Each  railroad  shall  submit  the 
reqiiired  annual  reports  no  later  than 
February  15  of  each  year.  The  report 
shall  be  submitted  on  the  form  specified 
by  the  FRA.  Each  report  shall  contain; 

(1)  Number  of  covered  employees  by 
employee  category  (i.e.,  train  service, 
engine  service,  dispatcher/operator, 
si^ial,  covered  supervisory,  other). 

(2)  Number  of  covered  employees  in 
each  category  subject  to  alcohol  testing 
xmder  the  alcohol  misuse  regulation  of 
another  DOT  agency,  identified  by  each 
agency. 

(3) (i)  Number  of  initial  tests  by  t)rpe 
of  test  (i.e.,  pre-employment  and 
‘‘covered  service,”  random,  post¬ 
positive  return  to  duty,  etc.),  type  of 
authority  (FRA,  or,  for  accidenOincident 
and  rule  violation  cause  testing, 
railroad)  and  employee  category. 

(ii)  Number  of  confirmatory  tests,  by 
type  of  test  and  employee  category. 

(4)  Number  of  confi^atory  alcohol 
tests  indicating  an  alcohol  concentration 
of  .04  or  greater,  by  type  of  test  and 
employee  category. 

(5)  Niimber  of  confirmatory  alcohol 
tests  indicating  an  alcohol  concentration 
of  .02  or  greater  but  less  than  .04,  by 
type  of  test  and  employee  category. 

(6)  Number  of  persons  denied  a 
position  as  a  covered  employee 
following  a  pre-employmen^pre-duty 
alcohol  test  indicating  an  alcohol 
concentration  of  .04  or  greater. 

(7)  Number  of  covered  employees 
with  a  confirmatory  alcohol  test 
indicating  an  alcohol  concentration  of 
.04  or  greater  who  were  returned  to 
service  in  covered  positions  (having 
complied  with  the  recommendations  of 
a  substance  abuse  professional  as 
described  in  §  219.104(d). 

(8)  Number  of  covered  employees 
who  were  administered  alcohol  and 
drug  tests  at  the  same  time,  with  both 

a  positive  drug  test  result  and  an  alcohol 
test  result  indicating  an  alcohol 
concentration  of  .04  or  greater. 

(9)  Number  of  covered  employees 
who  were  foimd  to  violate  other 
provisions  of  subpart  B  of  this  part,  and 
the  action  taken  in  response  to  the 
violation. 

(10)  Number  of  covered  employees 
who  refused  to  submit  to  an  alcohol  test 
required  under  this  part,  and  the  action 
taken  in  response  to  the  refusal. 

(11)  Number  of  covered  employees 
and  supervisors  who  have  received 
training  during  the  reporting  period  in 
determining  the  existence  of  reasonable 
suspicion  of  alcohol  misuse. 
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(e)  Annual  reporting  for  calendar  year 
1992  and  prior  years  shall  be  governed 
by  the  provisions  of  §  217.13  of  this 
chapter  in  e^ect  during  the  subject 
calendar  period. 

39.  Part  219  is  amended  by  adding 
subpart  J  as  follows: 

Subpart  J— Recordkeeping 
Requirements 

i  21 9.901  Retention  of  breath  alcohol 
testing  records. 

(a)  General  requirement.  Each  railroad 
shall  maintain  records  of  its  alcohol 
misuse  prevention  program  as  provided 
in  this  section.  The  records  shall  be 
maintained  in  a  secure  location  with 
controlled  access. 

(b)  Period  of  retention.  Each  railroad 
shall  maintain  the  records  in  accordance 
with  the  following  schedule: 

(1)  Five  years.  Records  of  employee 
alcohol  test  results  with  results 
indicating  an  alcohol  concentration  of 
.02  or  greater,  documentation  of  refusals 
to  take  required  alcohol  tests, 
calibration  documentation,  and 
employee  evaluation  and  referrals  shall 
be  maintained  for  a  minimum  of  five 
years. 

(2)  Two  years.  Records  related  to  the 
collection  process  (except  calibration  of 
evidential  breath  testing  devices]  and 
training  shall  be  maintained  for  a 
minimum  of  two  years. 

{3)  One  year.  Records  of  negative  test 
results  (as  defined  in  part  40  of  this 
title)  shall  be  maintained  for  a  minimum 
of  one  year. 

(c)  Types  of  records.  The  following 
specific  records  must  be  maintained. 

(1)  Records  related  to  the  collection 
process: 

(1)  Collection  logbooks,  if  used. 

(ii)  Documents  relating  to  the  random 
selection  process. 

(iii)  Calibration  documentation  for 
evidential  breath  testing  devices. 

(iv)  Verification  of  breath  alcohol 
technician  training. 

(v)  Documents  generated  in 
connection  with  decisions  to  administer 
reasonable  suspicion  alcohol  tests. 

(vi)  Documents  generated  in 
connection  with  decisions  on  post¬ 
accident  testing. 

(vii)  Consolidated  annual  reports  to 
FRA. 

(viii)  Documents  verifying  the 
existence  of  a  medical  explanation  of 
the  inability  of  a  covered  employee  to 
provide  an  adequate  breath  sample. 

(2)  Records  rmated  to  test  resints: 

(i)  The  railroad’s  copy  of  the  alcohol 
test  form,  including  the  results  of  the 
test. 

(ii)  Documents  related  to  the  refusal  of 
any  covered  employee  to  submit  to  an 
alcohol  test  required  by  this  part. 


(iii)  Documents  presented  by  a 
covered  employee  to  dispute  the  result 
of  an  alcohol  test  administered  imder 
this  part. 

(3)  Records  related  to  other  violations 
of  this  part. 

(4)  Records  related  to  evaluations: 

(i)  Records  pertaining  to  a 
determination  by  a  substance  abuse 
professional  cqnceming  a  covered 
employee’s  need  for  assistance. 

(ii)  Records  concerning  a  covered 
employee’s  compliance  with  the 
recommendations  of  the  substance 
abuse  professional. 

(5)  Records  related  to  evaluation  and 
training: 

(i)  Materials  on  alcohol  misuse 
awareness,  including  a  copy  of  the 
railroad’s  policy  on  alcohol  misuse. 

(ii)  Documentation  of  compliance 
with  the  requirements  of  §  219.23. 

(iii)  Documentation  of  training 
provided  to  supervisors  for  the  purpose 
of  qualifying  the  supervisors  to  malm  a 
determination  concerning  the  need  for 
alcohol  testing  based  on  reasonable 
suspicion. 

(iv)  Certification  that  any  training 
conducted  xmder  this  part  complies 
with  the  requirements  for  such  training. 

§  219.903  Retention  of  urine  drug  testing 
records. 

(a)  General  requirement.  Each  railroad 
shall  maintain  records  of  its  drug 
misuse  prevention  program  as  provided 
in  this  section.  The  records  shall  be 
maintained  in  a  secure  location  with 
controlled  access. 

(b)  Period  of  retention.  Each  railroad 
shall  maintain  the  records  in  accordance 
with  the  following  schedule: 

(1)  Five  years.  Records  of  employee 
positive  drag  test  results, 
documentation  of  refusals  to  take 
required  drag  tests,  and  employee 
evaluation  and  referral  shall  be 
maintained  for  a  minimum  of  five  years. 

(2)  Two  years.  Records  related  to  the 
collection  process  and  training  shall  be 
maintained  for  a  minimum  of  two  years. 

(3)  One  year.  Records  of  negative  test 
results  (as  defined  in  part  40  of  this 
title)  shall  be  maintained  for  a  minimum 
of  one  year. 

(c)  Types  of  records.  The  following 
specific  records  must  be  maintained. 

(1)  Records  related  to  the  collection 
process: 

(i)  Collection  logbooks,  if  used. 

(ii)  Documents  relating  to  the  random 
selection  process. 

(iii)  Documents  generated  in 
connection  with  decisions  to  administer 
reasonable  suspicion  drag  tests. 

(iv)  Documents  generated  in 
connection  with  decisions  on  post¬ 
accident  testing. 


(v)  Consolidated  annual  reports  to 
FRA. 

(vi)  Documents  verifying  the  existence 
of  a  medical  explanation  of  the  inability 
of  a  covered  employee  to  provide  a 
urine  sample. 

(2)  Records  related  to  test  results: 

(i)  The  railroad’s  copy  of  the  drag  test 
custody  and  control  form,  including  the 
results  of  the  test. 

(ii)  Documents  related  to  the  refusal  of 
any  covered  employee  to  submit  to  a 
drag  test  required  by  this  part. 

(iii)  Documents  presented  by  a 
covered  employee  to  dispute  the  result 
of  a  drag  test  administered  under  this 
part. 

(3)  Records  related  to  other  violations 
of  this  part. 

(4)  Records  related  to  evaluations: 

(i)  Records  pertaining  to  a 
determination  by  a  substance  abuse 
professional  concerning  a  covered 
employee’s  need  for  assistance. 

(ii)  Records  concerning  a  covered 
employee’s  compliance  with  the 
recommendations  of  the  substance 
abuse  professional. 

(5)  Records  related  to  evaluation  and 
training: 

(i)  Materials  on  drag  misuse 
awareness,  including  a  copy  of  the 
railroad’s  policy  on  drag  misuse. 

(ii)  Documentation  of  compliance 
with  the  requirements  of  §  219.23. 

(iii)  Documentation  of  training 
provided  to  supervisors  for  the  purpose 
of  qualifying  the  supervisors  to  make  a 
determination  concerning  the  need  for 
drag  testing  based  on  reasonable 
suspicion. 

(iv)  Certification  that  any  training 
conducted  under  this  part  complies 
with  the  requirements  for  such  training. 

§21 9.905  AccaM  to  facliltioa  and  records. 

(a)  Except  as  required  by  law  or 
expressly  authorized  or  required  in  this 
section,  no  railroad  shall  release 
covered  employee  information  that  is 
contained  in  records  required  to  be 
maintained  under  §§  219.901  and 
219.903. 

(b)  A  covered  employee  is  entitled, 
upon  written  request,  to  obtain  copies  of 
any  records  pertaining  to  the  employee's 
use  of  alcohol  or  drags,  including  any 
records  pertaining  to  his  or  her  alcohol 
or  drag  tests.  The  railroad  shall 
promptly  provide  the  records  requested 
by  the  employee.  Access  to  an 
employee’s  records  shall  not  be 
contingent  upon  payment  for  records 
other  than  those  specifically  requested. 

(c)  Each  railroad  shall  permit  access 
to  all  facilities  utilized  in  complying 
with  the  requirements  of  this  part  to  the 
Secretary  of  Transportation  or  any  DOT 
agency  with  regulatory  authority  over 
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the  railroad  or  any  of  its  covered 
employees. 

(d)  ^ch  railroad  shall  make  available 
copies  of  all  results  for  railroad  alcohol 
and  drug  testing  programs  conducted 
under  tMs  part  and  any  other 
information  pertaining  to  the  railroad’s 
alcohol  and  drug  misuse  prevention 
program,  when  requested  by  the 
Secretary  of  Transportation  or  any  DOT 
agency  with  regulatory  authority  over 
the  railroad  or  covered  employee. 

(e)  Records  shall  be  made  available  to 
a  subsequent  railroad  upon  receipt  of 
written  request  from  the  covered 
employee.  Disclosure  by  the  subsequent 
railroad  is  permitted  only  as  expressly 
authorized  by  the  terms  of  the 
employee’s  request. 

(f)  A  railroad  may  disclose 
information  required  to  be  maintained 
under  this  part  pertaining  to  a  covered 
employee  or  the  decisionmaker  in  a 
lawsuit,  grievance,  or  other  proceeding 
initiated  by  or  on  behalf  of  the 
individual,  and  arising  from  the  resiUts 
of  an  alcohol  or  drug  test  administered 
imder  this  part,  or  ^m  the  railroad’s 
determination  that  the  employee 
engaged  in  conduct  prohibited  by 
subpart  B  of  this  part  (including,  but  not 
limited  to,  a  Federal  Employers’ 
Liability  Act,  worker’s  compensation, 
imemployment  compensation,  or  other 
proceeding  relating  to  a  benefit  sought 
by  the  employee). 

(g)  A  railroad  shall  release 
information  regarding  a  covered 
employee’s  records  as  directed  by  the 
specific,  written  consent  of  the 
employee  authorizing  release  of  the 
information  to  an  identified  person. 
Release  of  such  information  by  the 
person  receiving  the  information  is 
permitted  only  in  accordance  with  the 
terms  of  the  employee’s  consent. 

40.  Part  219  is  amended  by  adding 
appendix  E,  as  follows: 


Appendix  E  to  Part  219-Outline  of  FRA 
Regulation  on  Control  of  Alcohol  and 
Drug  Uae 


Modal 

FRA 

Ganeral 

Pufpoae . 

$219.1 

Applicability  . 

$219.3 

Alcohol  testing  pro* 

S219.715<b) 

cedurss. 

Definitions . 

$219.5 

Preemption  . . . 

$219.13 

Other  requirements 

§§219.1(b).  219.11(g), 

imposed  by  em- 

219.101(c), 

ployers. 

219.104(c)(4),(c)(5), 

219.301(bK4), 

2 19.401  (e)(3), 
219.403(a),  219.405(a) 

Requirement  for  no- 

§§219.23(a),(b).(c). 

tice. 

219.503, 

219.e07(b)(7), 

219.e07(dK1) 

Modal 

FRA 

Starting  date  k>r  al- 

$$219.5,  219.607(d)(2) 

cohol  tasting  pro¬ 
grams. 

ProhMIons 

Alcohol  ooncentra- 

$$219.101(a),  219.105 

tioa 

Behavior  and  ap- 

$S210.101(a).  219.105 

pearance. 

On-duty  uae . 

SS  219.101(a),  219.105 

Pre-duty  use . 

$$219.101(aK3), 

219.106 

Use  following  an  ao- 

$S219.203(bK4), 

ddent 

219.213(a) 

Refusal  to  submit  to 

$$219.104(d),  219.107, 

a  required  alcohol 

219.213(a)(1), 

test 

219.300(c), 

219.e03(a),  (bXI), 

219.609(a),  (bKI) 

Tests  required 

Pre-ampioyment/)»re- 

$S219.501(a),(e), 

duty  tas^. 

219.505 

Post-accident  tasting 

$$210.11(bX2), 

201(c)(2), 

219.203(aM1).  (a)(2), 
(a)(3),  (b)(2),  (b)(3) 
219.209(b) 

Random  testing . 

$$219.601(b)(1).(b)(2). 

219.607(b)(1),  (b)(2), 
(bK6),  219.715(a) 

Reasonable  sue- 

$§219.300(aK1),(b), 

pidon  tasting. 

(d)(2),  219.302(a),(b) 

$$  219.1 1(a),(b)(1), 
219.301(a) 

Retum-to-service 

S219.104(d)(3) 

testing. 

FoNow-up  testing _ 

$219.104(d)(3) 

Ratestino  of  covered 

$219,104(0 

employeos  with  an 
afcohotooncentra- 
flonof  .02  or 
greater  but  less 
than  .04. 

1  Handling  of  test  results,  record  reterrtion,  and  con- 

fldentWIly 

Retention  of  records 

$219,903 

Reporting  of  results 

$$219,801,219,803 

In  a  management 
Information  system. 

Access  to  facilities 

$$219.211(e),  219.905 

and  records. 

1  Consequences  for  employees  engaging  In  alco- 

hd-related  conduct 

Removal  from  a 

$$21 9. 11  (b)(2),  219.101, 

safety-sensitive 

219.104(a), 

function,  required 

219.105(a),(b), 

evaluation  and 

219.107, 

testing. 

210.203(b)(2).(b)(3) 

Other  aloohol-relatad 

$$219.1(b),  219.11(b)(2), 

conduct. 

219.104(0, 
219.203(b)(2), (bK3) 

Alcohol  misuse  Information,  training  arid  referral 

Employer  obligation 

$219.23(e),(0,(9) 

to  promulgate  a 
policy  on  alcohol. 

Training  for  super- 

$219.11(g) 

visors. 

Referral,  evaluation. 

$$219.1(b),  219.11(g), 

1  and  treatment. 

219.23(d),  219.104(a), 
(d) 

Issued  in  Washington,  DC,  on  December  2, 
1992. 

Andrew  H.  Card,  )r. 

Secretary. 

Gilbert  E.  Carmichael, 

Administrator,  Federal  Railroad 
Administration. 

[FR  Doc.  92-29682  Filed  12-10-92;  10:00 
am] 

BlUiNQ  cooc  mie-os-M 


Federal  Railroad  Administraticn 

49  CFR  Part  219 

[Docket  No.  RSOR-6;  Notice  No.  33] 

RIN2130-AA43 

International  Application:  Alcohol/Drug 
Regulatlona 

AGENCY:  Federal  Railroad 
Administration  (FRA),  DOT. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  Foreign  railroads  operating 
within  the  Unit^  States  have  been 
subject  to  regulations  issued  by  the 
Federal  Railroad  Administration  (FRA) 
on  the  control  of  alcohol  and  drug  use 
since  February  10, 1986.  The  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  (“Act”),  however,  requires  FRA  to 
amend  its  existing  regulations  by 
(among  other  changes)  incorporating 
new  procedures  and  safeguards  with 
respect  to  breath  and  body  fluid  testing 
for  alcohol,  and  mandating  reasonable 
suspicion  testing  for  both  alcohol  and 
drugs.  In  this  advance  notice  of 
proposed  rulemaking  (ANPRM),  FRA 
see^  comment  on  issues  arising  from 
the  international  application  of  the  new 
statutory  requirements. 

DATES:  Written  comments  must  be 
received  by  February  16, 1993.  Late 
filed  comments  will  be  considered  to 
the  extent  practicable. 

ADDRESSES:  Comments  shall  be  filed  in 
triplicate  with  the  Docket  Clerk,  Docket 
No.  RSOR-6,  Office  of  the  Chief 
Counsel,  Federal  Railroad 
Administration,  400  7th  Street,  SW., 
room  8201,  Washington,  DC,  20590. 
Parties  wishing  the  FRA  to  acknowledge 
receipt  of  their  comments  should  submit 
with  those  comments  a  pre-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
“Comments  to  Docket  No.  RSOR-6.” 
The  postcard  will  be  dated  and  time 
stamped  and  returned  to  the 
commenter.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
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interested  persons,  between  8:30  a.m. 
and  5  p.m.  Monday  through  Friday. 

FOR  FURTHER  MFORMATION  CONTACT: 
Walter  C.  Rockey,  Executive  Assistant  to 
the  Associate  Administrator  for  Safety 
(RRS-3),  Office  of  Safety,  FRA, 
Washington,  DC  20590  (Telephone: 

(202)  366-0897)  or  Patricia  V.  Sun,  Trial 
Attorney  (RCC-30),  Office  of  Chief 
Counsel,  FRA,  Washington,  DC  20590 
(Telephone:  (202)  366-4002). 

SUPPLEMENTARY  INFORMATION:  Foreign 
railroads  operating  within  the  United 
States  have  been  subject  to  regulations 
issued  by  the  Federal  Railroad 
Administration  (FRA)  on  the  control  of 
alcohol  and  drug  use  (49  CFR  part  219) 
since  February  10, 1986.  However,  FRA 
has  always  determined  that  its  random 
drug  testing  requirements  do  not  apply 
in  any  situation  where  compliance 
would  violate  the  domestic  laws  or 
policies  of  another  country.  FRA 
recently  published  a  second  final  rule 
delaying  application  of  random  drug 
testing  (subpart  G)  to  railroad  personnel 
based  outside  the  United  States  imtil 
January  2, 1995,  to  allow  for 
negotiations  with  foreign  governments. 

Covered  service  employees  whose 
place  of  reporting  or  point  of  departure 
(“home  terminal”)  for  rail  transportation 
services  is  located  outside  the  United 
States  have  therefore  not  been  subject  to 
random  drug  testing,  although  such 
employees  have  always  been  subject  to 
FRA’s  prohibitions  on  job-related  use  or 
possession  of  alcohol  or  drugs, 
reasonable  cause  testing,  and  post¬ 
accident  testing  (subparts  B  (except  for 
return  to  service  testing),  C,  and  D) 
when  operating  in  U.S.  territory. 
Employee  assistance  policies  (subpart 
E),  pre-employment  testing  (subpart  F), 
and  return  to  service  testing,  like 
random  testing,  have  remained  subject 
to  the  law  of  where  the  employee  is 
based  (as  determined  by  the  employee’s 
home  terminal  or  reporting  point).  U.S. 
based  crews  have,  of  course,  been 
subject  to  all  components  of  FRA’s 
program. 

FRA’s  crirrent  approach  is  consistent 
with  our  prior  discussions  with 
Transport  Canada.  (As  applied,  FRA’s 
regulations  have  affected  only  Canadian 
employees,  since  Mexican  employees  do 
not  operate  in  U.S.  territory.)  With  the 
enactment  of  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991,  however,  FRA  now  reexamines  its 
testing  program  to  determine  how  the 
Act’s  mandates  will  afiect  foreign 
employers.  A  discussion  of 
departmental  issues  follows.  FRA  also 
invites  commenters  to  raise  mode- 
specific  issues. 


The  Department’s  Legal  Authority  for 
Foreign  Employer  Testing  Programs 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991,  Public 
Law  No.  102-143,  provides  for  coverage 
by  the  Department’s  drug  and  alcohol 
testing  rules  of  activities  in  the  U.S.  of 
foreign  employers.  The  relevant 
provisions  of  the  Act  for  the  aviation 
industry  provides  that  FAA  regulations 
shall  establish  a  program  whic^  requires 
air  carriers  and  foreign  air  carriers  to 
conduct  preemployment,  reasonable 
suspicion,  random,  and  post  accident 
testing  for  use,  in  violation  of  law  or 
Federal  regulation,  of  alcohol  or  a 
controlled  substance.  (Sec.  3  of  the  Act, 
amending  $  614(a)(1)  of  the  Federal 
Aviation  Act  (emphasis  added).]  In 
prescribing  regulations  under  this 
section,  the  FAA  Administrator  shall 
only  establish  requirements  applicable 
to  foreign  air  carriers  that  are  consistent 
with  the  international  obligations  of  the 
United  States,  and  the  Administrator 
shall  take  into  consideration  any 
applicable  laws  and  regulations  of 
foreign  countries.  (Sec.  3  of  the  Act, 
amending  §  614(e)(3)  of  the  Federal 
Aviation  Act.) 

The  portion  of  the  Act  affecting  the 
railroad  industry  provides  that  FRA 
regulations  shall  establish  a  program 
which  requires  railroads  to  conduct 
preemployment,  reasonable  suspicion, 
random,  and  post-accident  testing  of  all 
railroad  employees  responsible  for 
safety  sensitive  functions  for  use,  in 
violation  of  law  or  Federal  regulation,  of 
alcohol  or  a  controlled  substance.  (Sec. 

4  of  the  Act,  amending  §  202(r)(l)  of  the 
Federal  Railroad  Safety  Act  of  1970 
(emphasis  added).]  In  carrying  out  the 
provisions  of  this  subsection,  the 
Secretary  shall  only  establish 
requirements  that  are  consistent  with 
the  international  obligations  of  the 
United  States,  and  the  Secretary  shall 
take  into  consideration  any  applicable 
laws  and  regulations  of  foreign 
countries.  (Sec.  4  of  the  Act.  amending 
§  202(r)(l)  of  the  Federal  Railroad  Safety 
Act  of  1970.] 

The  portion  of  the  Act  affecting  the 
motor  carrier  industry  provides  ffiat 
FHWA  regulations  shall  establish  a 
program  which  requires  motor  carriers 
to  conduct  preemployment,  reasonable 
suspicion,  random,  and  post-accident 
testing  of  the  operators  of  commercial 
motor  vehicles  for  use,  in  violation  of 
law  of  Federal  regulation,  of  alcohol  or 
a  controlled  substance.  (Sec.  5(a)(1)  of 
the  Act,  creating  §  12020(a)  of  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986  (emphasis  added).]  In  issuing 
regulations  imder  this  section,  the 
Sectary  shall  only  establish 


requirements  that  are  consistent  with 
the  international  obligations  of  the 
United  States,  and  the  Secretary  shall 
take  into  consideration  any  applicable 
laws  and  regulations  of  foreign 
countries.  Sec.  5(a)(1)  of  the  Act, 

.creating  Section  12020(e)(3)  of  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986. 

There  are  no  similar  provisions 
applicable  to  the  transit  industry,  since 
the  Federal  Transit  Administration  drug 
and  alcohol  testing  provisions  do  not 
cover  foreign  employers. 

Under  these  similar  provisions,  FAA, 
FRA  and  FHWA  have  ^e  authority  and 
obligation  to  require  dhig  and  alcohol 
tests  for  safety  sensitive  employees  of 
foreign  employers.  The  FAA  provisions 
specifically  extend  coverage  to  foreign 
air  carriers,  and  the  FHWA  and  FRA 
provisions  cover  motor  carriers  and 
railroads,  respectively,  which 
definitions  include  employers  based  in 
this  country  or  in  a  foreign  country. 
Moreover,  the  legal  authority  extends  to 
all  kinds  of  testing  required  by  the  Act: 
Reasonable  suspicion,  post-accident, 
preemployment,  and  random  (subject  to 
U.S.  international  obligations). 

It  is  the  Department’s  policy  to  carry 
out  the  Act’s  requirements  using  a 
territorial  jurisdiction  approach.  That  is, 
the  Department  interprets  its  statutory 
authority  and  obligation  for  drug  and 
alcohol  testing  to  apply  to  foreign 
employers  who  conduct  operations  in 
the  United  States,  with  respect  to  those 
operations.  This  does  not  mean  that  all 
operations  of  such  a  transportation 
employer  would  be  subject  to  the  rules. 
For  example,  a  foreign  employer’s 
operations  within  its  own  country 
would  not  be  subject  to  these  rules. 
Following  the  same  policy,  only  those 
employees  of  a  foreign  transportation 
employer  who  perform  safety-sensitive 
functions  in  operations  within  the  U.S. 
would  be  subject  to  testinc. 

For  each  of  the  three  inaustries 
involved,  the  Act  requires  the 
Department  to  act  consistent  with  the 
international  obligations  of  the  U.S.,  and 
to  take  foreign  countries’  laws  and 
regulations  into  account.  (This  could  be 
relevant,  for  example,  to  the  conduct  of 
testing  in  some  foreign  countries.)  The 
Department  is  sensitive  to  the  concerns 
of  foreign  countries.  We  are  also  very 
much  aware  of  a  niunber  of  practical 
considerations  that  may  arise  as  we 
implement  the  Act  with  respect  to 
foreign  employers.  For  these  reasons,  aa 
well  as  to  foster  consistency  in  the 
implementation  of  very  similar  statutory 
provisions,  the  FRA,  FlIWA,  and  FAA 
are  issuing  advance  notices  of  proposed 
rulemaking  rather  than  notices  of 
proposed  rulemaking  (NPRMs).  We  are 


Federal  Register  /  Vol.  57,  No.  241  /  Tuesday,  December  15,  1992  /  Proposed  Rules 


59607 


seeking  the  public’s  views  on  a  variety 
of  issues  and  questions  that  may  arise 
with  respect  to  drug  and  alcohol  testing 
by  foreign  employers. 

General  Problems  and  Issues 

The  following  problems,  questions, 
and  issues  appear  to  arise  in  the 
aviation,  railroad,  and  motor  carrier 
contexts.  In  responding  to  these 
questions  and  requests  for  comment,  we 
ask  that  commenters  distinguish 
responses  relating  to  alcohol  testing 
from  those  relating  to  drug  testing, 
where  the  same  response  is  not 
appropriate  for  both.  In  addition  to 
these  general  issues,  we  also  seek 
comment  on  any  FRA-specific  issues,  or 
FRA-specific  variations  on  these  issues. 
We  request  that  all  responses,  on  both 
general  and  FRA-specific  issues,  be  sent 
to  the  docket  for  this  ANPRM. 

1.  International  Treaties  and  Foreign 
Laws 

We  seek  information  on  any  bilateral 
or  multilateral  treaty  obligations  of  the 
U.S.,  or  principles  of  international  law, 
that  may  afreet  our  implementation  of 
the  Act.  If  there  are  any  international 
agreements  xmder  development  that 
would  afreet  drug  and  alcohol  testing  of 
foreign  employers,  we  also  seek 
information  on  them.  In  commenting  on 
international  obligations  of  the  U.S.,  we 
request  that  commenters  focus  on  any 
provisions  that  affect  the  ability  of  the 
United  States  to  test  employees 
conducting  operations  in  the  U.S.,  with 
the  testing  to  take  place  in  the  U.S. 

In  addition  to  international 
obligations,  we  seek  comment  on  any 
laws  or  regulations  of  foreign  countries 
that  we  should  take  into  accoimt  in 
implementing  the  Act.  We  would  like  to 
obtain  information  on  any  laws  or  rules 
of  specific  foreign  countries  whose 
employers  conduct  U.S.  operations  that 
we  should  consider. 

2.  Pre-Employment  and  Follow-Up 
Testing 

Often,  employees  of  foreign 
transportation  employers  are  recruited 
and  hired  in  the  foreign  coimtry 
involved.  For  example,  a  Cana^an 
employer  may  hire  Canadian  nationals 
in  Canada,  some  of  whom  will 
subsequently  conduct  operations  in  the 
U.S.  The  employer  may  not  know,  at  the 
time  of  hire,  which  of  its  employees  will 
operate  in  the  U.S.  In  such  a  situation, 
should  the  employer  be  required  to 
conduct  pre-employment  testing?  If  so, 
how,  when  and  where  would  the  foreign 
employer  conduct  pre-employment 
testing  of  the  employees  who  were  to 
operate  in  the  U.S.? 


Should  all  pre-employment  testing  be 
conducted  in  the  U.S.,  or  should  the 
rules  permit  the  employer  to  conduct 
tests  Lq  its  own  coimtry?  Where  the 
employer  could  not,  b^use  of  legal 
restraints  on  testing  in  its  own  country, 
conduct  testing  there,  could  the  testing 
be  arranged  in  the  United  States?  For 
example,  should  the  employer  send  the 
employee  to  a  point  in  the  United  States 
for  a  test  before  the  employee  actually 
conducts  an  operation  in  ^s  country? 
Should  pre-employment  testing  be 
required  at  all  ^  such  a  situation? 

If  an  employee  tests  positive  on  any 
type  of  alcohol  or  drug  test,  FRA’s 
e^dsting  and  proposed  rules  require  a 
return-  to-service  test  and  follow-up 
tests,  over  a  period  of  time.  For  an 
employee  whose  home  terminal  or 
reporting  point  is  in  a  foreign  country, 
and  who  comes  into  the  U.S. 
occasionally,  questions  similar  to  those 
mentioned  above  for  pre-employment 
testing  may  arise.  If  the  employer  does 
not  ccmduct  the  tests  in  its  own  country, 
how  does  the  employer  arrange  for  the 
required  tests  to  take  place  in  the  U.S.? 

3.  Random  Testing 

Should  all  of  a  foreign  employer’s 
covered  employees  who  operate  in  the 
U.S.  at  any  time  have  to  be  part  of  the 
random  testing  pool?  How  would 
foreign  employers  arrange  for  the 
imannounced,  random  testing  of  their 
employees  in  U.S.  territory?  In  their 
own  countries?  Also,  to  meet  random 
testing  rate  requirements,  employers 
have  to  conduct  a  certain  number  of 
tests  per  year  (e.g.,  under  a  50  percent 
random  testing  rate,  a  number  of  tests 
each  year  equivalent  to  half  the  number 
of  the  employees  in  the  random  pool). 
Would  it  be  practical  for  employers  to 
meet  this  requirement,  while 
maintaining  randomness,  if  tests  are 
conducted  only  in  the  U.S.?  Are  there 
circumstances  in  which  foreign 
employers  should  not  be  subject  to  a 
random  testing  requirement? 

4.  Requirement  for  All  Types  of  Tests 

Should  the  Department  refrain  from 

requiring  foreign  employers  to  conduct 
certain  Idnds  of  tests?  The  Department 
anticipates  little  problem  with  requiring 
a  post-accident  or  reasonable  suspicion 
test  in  the  U.S.,  following  an  accident  or 
basis  for  reasonable  suspicion  that 
occiured  in  this  coimtry  (FRA  currently 
requires  this).  However,  as  discussed 
above,  there  may  be  greater  problems 
with  other  forms  of  testing.  Is  it 
desirable  to  exclude  foreign  employers 
fix)m  some  or  all  types  of  alcohol  or  drug 
testing?  Why  or  why  not?  Should  the 
legal  authority  of  the  employer  to 
conduct  a  certain  kind  of  testing  in  its 


own  country  be  considered  in  deciding 
whether  to  exclude  employers  in  a 
certain  country  from  a  requirement?  If 
some  exclusions  are  desirable,  how  can 
this  objective  be  reconciled  with  the 
testing  requirements  of  the  Act? 

5.  Other  Compliance  Activities 

DOT  drug  and  alcohol  rules  have  a 
variety  of  other  program  requirements  in 
addition  to  testing.  These  requirements 
pertain  to  employee  assistance  and 
training  programs,  substance  abuse 
professionals,  record  retention  and 
reporting,  and  many  other  subjects. 

Some  of  these  activities  or  functions 
might  well  take  place  most  conveniently 
in  the  foreign  employer’s  country. 

Should  some  or  all  of  the  foreign 
employer’s  program  activities  be 
required  or  permitted  to  take  place 
outside  the  U.S.?  How  would  the 
Department  monitor  or  enforce 
compliance  with  drug  or  alcohol 
program  activities  that  take  place 
outside  the  U.S.?  How  and  where  would 
Departmental  personnel  obtain  access  to 
information  about  the  employers’ 
implementation  of  program  and  testing 
requirements? 

6.  Testing  Procedures 

49  CFR  part  40  governs  testing  under 
the  DOT  drug  and  alcohol  testing  rules 
of  the  three  operating  administrations 
involved  (except  for  FRA  post-accident 
testing).  Part  40  compliance  could  raise 
a  number  of  problems  if  any  testing  or 
collection  is  performed  abroad.  Some  of 
these  issues  may  apply  even  with 
respect  to  testing  by  foreign  employers 
that  occurs  in  the  U.S.  Some  examples 
follow. 

Drug  testing  under  part  40  includes 
testing  specimens  at  NIDA-certified 
laboratories,  all  of  which  are  in  the  U.S. 
If  specimen  collection  for  drug  testing  is 
done  outside  the  U.S.,  specimens  would 
probably  be  sent  to  these  laboratories  for 
analysis.  What  practical  problems  does 
this  create  (e.g.,  timeliness  of 
transmission  of  specimens  and 
associated  paperwork),  and  how  could 
they  be  solved?  If  drug  specimen 
collection  or  alcohol  testing  is  permitted 
to  be  conducted  outside  the  U.S.,  what 
language  or  training  problems  would 
need  to  be  overcome,  and  what  is  the 
best  way  of  dealing  with  these  problems 
(e.g.,  translations  of  DOT  requirements 
or  forms)?  In  drug  testing,  there  is  a 
requirement  for  medical  review  officers 
(N^Os)  to  verify  positive  tests  and 
perform  other  functions.  Should  MROs 
(who,  under  current  rules,  must  be 
physicians  licensed  in  the  U.S.)  have  to 
perform  these  functions,  cr  should 
physicians  licensed  in  the  foreign 
countries  involved  be  able  to  participate 
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as  well?  The  same  questkm  can  be  asked 
for  substance  abuse  professionals  who 
would  evaluate  pe<^le  who  test  positive 
for  alcohol  and  orugs.  If  personnel 
licensed  in  the  U.S.  were  required  for 
this  function,  would  this  create  difficult 
logistical  problems  for  the  program? 
Would  there  be  problems  in  obtaining  or 
using  evidential  breath  testws  on  the 
Naticmal  Highway  Traffic  Safety 
Administration’s  Conforming  I^oducts 
List  (which  part  40  requires  for  alodiol 
testing)  in  other  countries,  if  testing  is 
permitted  to  be  conducted  outside  the 
U.S.? 

The  Department  seeks  comment  on 
any  other  part  40-related  problems  that 
may  occur  in  the  context  of  testing  of 
foreign  operators.  Should  there  be  a 
method  of  accepting  a  foreign  country’s 
testing  procedures  in  lieu  of  some  or  all 
part  40  procedures,  if  testing  is 
}  ermitted  to  be  conducted  in  foreign 
countries? 

7.  Consequences  of  Positive  Tests 

The  consequence  of  a  "positive”  test 
is  removal  from  a  safetj^sensitive 
position,  until  the  employee  follows  the 
rule’s  procedures  for  reinstatement  in 
the  saiety  sensitive  position.  However, 
the  application  of  the  DOT  drug  and 
alcohol  testing  rules  to  foreign 
employers  is  intended  crnly  to  affect 
U.S.  oporations.  Consequently,  the 
Department  would  not  assert 
jurisdiction  to  require  that  an  employee 
of  a  foreign  employer  who  tested 
positive  not  perform  safety-sensitive 
functions  in  operations  outside  the  U.S. 
However,  such  an  employee  would  be 
prohibited  from  conducting  any  safety- 
sensitive  functions  in  the  U.S.,  until  the 
employee  follows  the  rule’s  procedures 
for  reinstatement  in  the  safety  sensitive 
positiem.  How  would  foreign  employers 
make  sure  that  an  employee  who  tested 
positive  did  not  engage  in  operations  in 
the  U.S.,  until  reinstatement 
requirements  had  been  met?  How  would 
the  Department  m<mit«  compliance 
with  this  requirement? 

8.  Costs 

What  is  the  number  of  employees  who 
would  be  affected  by  a  requirem«it  to 
test  pwsons  perfrvming  safety-sensitive 
functions  in  the  U.S.  for  fmeign 
employers?  Do  commenters  anticipate 
that  foreign  operators’  positive  test  rates 
(which  can  affect  costs  significantly)  be 
higher,  lower,  or  about  the  same  as  the 
positive  test  rates  of  U.S.  employers  for 
the  employees  who  would  be  subject  to 
these  rules?  Are  there  costs  unique  to 
drug  and  alcohol  program  activities  that 
may  ocoir  outside  the  U.S.  that  the 
Department  should  consider  in 
estimating  the  costs  of  the  rule?  Are 


there  any  positive  or  native  trade  or 
competitive  effects  of  testing  (or  not 
testing)  employees  feneign  employers, 
for  either  U.S.  or  foreign  companies? 

Executive  Order  12291  and  DOT 
Regulatory  Policy  and  Procedures 
This  anticipated  rulemaking  is  not 
"major”  under  Executive  Order  12291. 

It  is  significant  xuider  the  Department  of 
Transportation’s  Regulatory  Policy  and 
Procedures. 

Other  Regulatory  Matters 
At  this  preliminary  stage,  it  is  not  yet 
possible  to  determine  whether  there  will 
be  a  significant  economic  impact  on  a 
number  of  small  entities,  what  the 
paperwork  burden  might  be,  or  whether 
there  will  be  any  federalism 
implications.  Each  of  these  regulatory 
matters  will  be  addressed  fully  at  the 
time  of  publication  of  any  notice  of 
proposed  rulemaking  on  this  subject. 

Paperwork  Reduction  Act 
FRA  has  not  yet  determined  whether 
this  anticipated  rule  will  contain  a 
collection  of  information  requirement 
for  purposes  of  the  PaperwOTk 
Reduction  Act  (Pub.  L.  96-511). 

List  of  Subjects  in  49  CFR  Part  219 
Railroad  safety,  Cwitrol  of  alcohol  and 
drug  use. 

Issued  in  Washington,  DC.,  on  December  2, 
1992. 

Andrew  H.  Card,  Jr., 

Secretary. 

Gilbert  E.  Carmichael, 

Adsninistrator, 

Federal  Bailroad  Administration 
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Federal  Railroad  Administration 

49  CFR  Parte  217  and  219 
[Docket  No.  RSOR-6;  Notice  No. 

RIN  2130-AA64 

Annual  Reporting  Requirements; 
Amendments  to  Alcohol/Drug 
Regulations 

AQBICY:  Federal  Railroad 
Administration  (FRA),  DOT. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  FRA  proposes  to  amend  and 
expand  its  current  annual  reporting 
requirements  for  data  concerning 
control  of  alcohol  and  drug  misuse  in 
railroad  opwations.  The  proposed 
standard  format  for  repoitii^  is 
designed  to  elicit  data  in  a  manner 
compatible  with  related  repotting 
requirements  that  would  be  embodied 


in  the  alc(^ol  and  drug  misuse 
prevmition  programs  applicable  to  teher 
transp<Hlation  industries.  This  action  is 
necessary  to  provide  compand)le  data 
for  inclusion  in  a  management 
information  system  designed  to 
determine  the  effectivmiess  of  such 
programs. 

DATES:  (1)  Any  request  to  make  an  ora) 
presentation  must  be  received  by 
January  4. 1993. 

(2)  Written  comments  must  be 
received  by  April  14, 1993.  Late  filed 
comments  will  be  considered  to  the 
extent  practicable. 

(3)  FkA  proposes  to  make  the  final 
rule  effective  immediately  on 
publication  in  the  Federal  Register. 
ADDRESSES:  Comments  shall  be  sent  to 
Docket  Clerk,  Docket  No.  RSCHl-6. 

Office  of  the  Chief  Counsel,  Federd 
Railroad  Administration,  400  7th  Street. 
S.W.,  Room  8201,  Washington,  D.C., 
20590.  Persons  wishing  the  FRA  to 
acknowledge  receipt  of  their  comments 
should  submit  with  those  ccunments  a 
pre-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  RSOR-6.” 

The  postcard  will  be  dated  and  time 
stamped  and  returned  to  the 
commenter.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  persons,  between  8:30  a.m. 
and  5  p.m.  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Shatinsky,  Alcohol  and  Drug  Program 
Manager  (RRS-11),  Office  of  Safety, 
FRA,  Washington,  DC  20590 
(Telephone:  (202)  366-0127)  or  Patricia 
V.  Sun,  Trial  Attorney  (RCC^O),  Office 
of  Chief  Counsel,  FRA.  Washington,  1X3 
20590  (Telephone:  (202)  366-4002). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  21. 1986  (53  FR  47103). 
FRA  published  a  final  rule  cemtaining 
amendments  to  its  alcohol  and  drug 
regulations,  which  were  first 
promulgated  on  Arigust  2, 1985.  These 
amendments  established  a  random  drug 
testing  program  and  added  new 
safeguards  for  urine  drug  testing, 
incorporating  procedures  frxan  a 
Department  of  Transportation 
regulaticm,  "Procediues  for 
Transportation  Workplace  Drug  Testing 
Programs”  (49  CFR  part  40),  that  had 
instituted  standards  for  drug  testing  of 
transpmtation  employees.  FRA 
published  additicmal  amendments  to  its 
alcohol  and  drug  regulations  tm 
December  27, 1989  (54  FR  53238)  and 
June  4. 1990  (55  FR  22791).  The 
December  27, 1989  republication 
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significantly  revised  the  alcohol/drug 
reporting  requirements  contained  in  49 
Cro  217.13(d)  and  provided  the 
structure  for  1990  and  subsequent 
annual  reports  due  before  M^h  1  each 
year. 

On  November  27, 1989,  the  General 
Accoimting  Office  (GAO)  published  a 
report  on  the  status  of  the  programs 
promulgated  by  the  DOT  regulations.  A 
primary  recommendation  in  the  GAO 
report  was  that  “[t]he  Secretary  of 
Transportation  adopt  eveduation  criteria 
and  provide  the  administrations  with 
guidance  on  the  types  of  program 
information  they  should  be  getting  fi:om 
employers  to  evaluate  program 
success.” 

OST/FRA  Proposal 

The  Office  of  Drug  Enforcement  and 
Program  Compliance  in  the  Office  of  the 
Secretary,  DOT  (hereinafter  “OST”), 
therefore  developed  a  comprehensive 
plan  for  a  management  information 
system  (MIS)  to  obtain  and  analyze 
employer  alcohol  and  drug  program 
data.  OST  has  identified  standard  data 
elements  critical  to  the  review  and 
management  of  the  operating 
administrations’  alcohol  and  drug 
programs  and  is  proposing,  elsewhere  in 
today’s  Federal  Register,  to  amend  its 
Procedures  for  Transportation 
Workplace  Drug  Testing  (49  CFR  part 
40). 

Employers  who  fall  tmder  two  or 
more  IX)T  Agency  regulations  requiring 
alcohol  and  drug  testing,  must  submit 
data  to  each  regulating  operating 
administration  (OA)  for  ffiose 
employees  covered  by  that  OA’s  rule. 
Employees  who  perform  functions 
covered  by  more  than  one  OA  should  be 
identified  by  their  employer  as  to  which 
covered  position  they  will  be  reported 
under.  Alcohol  and  drug  pro«am  data 
on  dual  covered  employees  should  be 
reported  to  the  appropriate  OA. 
Generally,  pre-employment,  random, 
and  return  to  duty  tests  should  be 
reported  to  the  OA  that  regulates  the 
function  used  as  the  basis  for  employee 
category.  Post-accident  tests  should  be 
reported  to  the  OA  to  whom  that 
accident  is  reportable.  Testing  for  cause 
should  be  reported  to  the  OA  beised  on 
the  employee  function  requiring  the 
test. 

In  order  to  elicit  data  that  is  useful  for 
intermodal  analysis,  FRA  proposes  to 
repeal  its  existing  reporting 
requirements  (§  217.13(d))  and 
substitute  a  MIS  that  includes  both 
generic  DOT  elements  and  mode- 
specific  refinements,  reflecting  industry 
practice  and  FRA  and  railroad  programs 
already  in  place.  Analysis  of  this  data 
would  provide  an  important  means  for 


monitoring  implementation,  compliance 
and  enforcement,  and  for  evaluating  the 
efiectiveness  of  the  alcohol  and  drug 
program.  (Also  in  today’s  Federal 
Register,  FRA  is  separately  proposing  an 
analogous  MIS  to  collect  employer 
alcohol  program  data  as  part  of  a  Notice 
of  Proposed  Rulemaking  (NPRM) 
amending  its  alcohol  and  drug 
regulations  in  response  to  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  (’’Omnibus  Act”).) 

A  new  subpart  of  part  219,  subpart  I, 
Reporting  and  Review  of  Results,  would 
require  rmlroads  to  submit  MIS  reports 
for  each  calendar  year  by  February  15  of 
the  following  year.  Subpart  I  would 
have  the  same  applicability  as  subparts 
D,  E,  F  and  G;  that  is.  all  railroads  not 
excluded  under  the  small  railroad 
exclusion  in  §  219.3  would  be  required 
to  file  aimual  alcohol/drug  program 
reports. 

As  noted  above,  the  proposed  data 
collection  form  would  incorporate 
format  and  data  elements  firom  the  OST 
form,  but  with  substantive  changes 
unique  to  FRA.  The  preamble  to  OST’s 
parallel  NPRM  contains  comments, 
discussions  and  questions  that  should 
be  considered  when  reviewing  the 
proposals  in  FRA’s  NPRM.'  Commenters 
should  therefore  indicate  whether  they 
are  responding  to  the  departmental 
NPRM  or  the  FRA  NPRM.  Persons  filing 
comments  on  the  OST  proposal  who 
wish  to  have  those  comments 
considered  in  this  proceeding  must 
provide  copies  of  their  filing  to  the  FRA 
Docket  Clerk  at  the  address  set  forth 
above. 

Adaptation  of  the  OST  MIS  Format 

OST  and  FRA  recognize  that  FRA’s 
regulatory  provisions  are  not  precisely 
parallel  to  those  of  the  other  modal 
administrations.  In  some  cases, 
requirements  are  substantially  the  same, 
but  carry  different  names;  in  others, 
common  names  tend  to  mask  significant 
differences.  Therefore,  FRA  has  worked 
with  OST  to  reconcile  the  various  facets 
of  the  data  collection  instrument  with 
the  specific  regulatory  and  industry 
context.  The  result  is  a  form  that  should 
successfully  elicit  the  data  required  for 
the  OST  MIS  while  using  language  more 
familiar  to  railroad  reporting  officers 
and  better  corresponding  to  the  reality 
of  railroad  programs. 

FRA’s  proposed  MIS  data  elements 
include  many  reqmred  to  be  addressed 
in  current  FRA  regulations  (49  CFR 
217.13(d)).  However,  the  MIS  elements 
are  not  coextensive  with  the  current 
FRA  requirements.  Even  where  the  data 
elements  generally  correspond,  they  are 
often  not  identical.  Further,  due  to 
differences  among  industries  and 


regulatory  programs,  the  MIS  elements 
do  not  include  several  sets  of  data  that 
remain  of  importance  with  respect  to 
the  railroad  industry. 

The  OST  notice  published  elsewhere 
in  today’s  Federal  Register  discusses 
the  proposed  standard  requirements. 

The  following  discussion  addresses 
some  of  the  more  prominent  adaptations 
and  additions  proposed  for  the  form  that 
would  be  utilized  by  the  railroads. 

For  each  of  the  MiS  data  charts.  FRA 
has  entered  standard  rail  employee 
categories  (engine  service,  train  service, 
dispatcher/train  order  operator,  signal 
service,  and  other  Hours  of  Service 
employees).  Comment  is  solicited  as  to 
whether  these  categories  adequately 
define  the  primary  functional  groups  for 
which  comparative  analysis  may  be 
useful. 

There  are  two  data  charts  contained  in 
the  Part  40  form  that  do  not  appear  in 
the  FRA  form: 

First,  there  is  no  chart  labeled  "post¬ 
accident  tests.”  Mandatory  post¬ 
accident  toxicological  testing  (“PATT”), 
as  conducted  by  FRA,  is  designed  to 
support  accident  investigations  and  to 
shed  light  on  the  role  of  alcohol,  as  well 
as  other  drugs.  FRA  requires  railroads  to 
obtain  blood  and  luine  samples  after 
qualifying  accidents  and  incidents, 
generally  without  regard  to  any 
threshold  showing  that  the  employee 
contributed  to  the  accident/incident. 
Samples  are  then  forwarded  to  an  FRA 
contract  laboratory,  which  analyzes 
them  for  alcohol  and  controlled 
substances  that  FRA  has  specified  for 
the  particular  accident  investigation.  As 
all  PATT  testing  is  conducted  by  FRA’s 
designated  laboratory,  and  FRA 
maintains  these  test  records,  FRA  finds 
it  unnecessary  to  include  questions 
about  PATT  results. 

Second,  there  is  no  chart  for  periodic 
tests,  since  FRA  does  not  require  this 
form  of  testing. 

In  addition  to  these  omissions,  FRA 
proposes  to  adapt  or  supplement  the 
OST  format  in  the  following  respects: 

In  item  D.,  “pre-employment  tests,” 
FRA  has  modified  the  caption  to 
indicate  that  both  pre-employment  tests 
and  first-  time  transfers  firom  non- 
covered  to  covered  service  should  be 
included. 

In  item  E.,  following  the  chart  for 
“random  testing,”  FRA  has  inserted  data 
elements  derived  fi-om  the  current  part 
217  reporting  requirements.  These  data 
elements  are  designed  to  follow  the 
progress  of  employees  identified  as 
having  violated  the  prohibitions  on 
alcohol  and  drug  use  (§§  219.101  and 
219.102),  with  respect  to  discipline, 
evaluation,  treatment,  retiuii  to  service 
and  any  later  relapse. 
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The  rep<»tiiig  fonnat  “reasonable 
cause  terting”  oata  has  been 
significantly  alt«ed.  FRA  has  changed 
the  caption  to  “testing  {u  cause.*’  to 
cottfonn  writh  the  new  aubpart  D 
heading  published  risewdiere  today  in 
FRA’s  Onmibus  Act  NPRM.  FRA  would 
change  the  title  of  subpait  D  from 
“Authorization  to  Test  for  Cause”  to 
‘Testing  for  Cause”  to  emphasize  that 
reasonable  suspicion  testing  is  no  longer 
discretianaiy.  Under  the  O^ibus  Act. 
reasonable  suspcdon  testing  fcv  alcohol 
and  controlled  substances  changes  from 
an  authorized  option  to  a  mandatory 
program.  The  accident/incident  and  rule 
violation  components  of  FRA's  for  cause 
testing  program  would  remain  optional 
for  both  alcohol  and  drug  testing. 

The  proposed  OST  (p^  40)  dbart  fw 
“reasonable  cause  testing”  would 
obviously  not  produce  railroad  data  that 
would  be  comparable  %vith  other  modes, 
since  the  FRA  “testing  for  cause” 
provisions  (49  CFR  part  219,  subpart  D) 
are  much  more  expansive  than  the 
reasonable  cause  provisions  of  other 
modal  rules.  Although  testing  for 
reasonable  suspicion  of  current  use  or 
impairment  (the  sole  basis  for  “testing 
for  cause”  of  emplojrees  in  other 
modes),  will  now  be  mandatrvy  as 
requir^  by  the  Omnibus  Act.  the  FRA 
rule  also  authorizes  testing  following 
certain  lesser^magnitude  accidents  md 
casualties  and  following  enumerated 
rule  violations. 

“Reasonable  cause  testing.”  in  other 
modes,  is  comparable  to  the  reasonable 
suspicdcm  component  of  FRA's  testing 
for  cause  program,  which  requires 
testing  where  a  supervisory  employee 
has  a  reasonable  suspicion  that  an 
employee  is  impaired  or  under  the 
influence,  based  on  specific,  articulable 
observations  about  that  employee.  Data 
from  these  queries  will  be  utilized  for 
the  intermodal  “reasonable  cause” 
analysis.  The  accident/incident 
component  of  FRA’s  testing  for  cause 
program  is  the  portion  actually 
analogous  to  “post-accident’’  testing  as 
conducted  by  other  modes.  Supervisory 
employees  are  authorized  to  conduct 
testing  where  they  have  a  reasonable 
suspicion  that  an  employee’s  acts  or 
omissions  contributed  to  the  cause  or 
severity  of  a  reportable  accident.  Data 
from  these  queries  will  be  utilized  for 
the  intermodal  “post-accident"  analysis. 

The  third  component  ol  FRA’s  testing 
for  cause  program,  the  operating/safety 
rule  ccHnptment,  authorizes  testing 
when  an  employee  has  committed  any 
of  the  specified  operating  rufo 
violations.  This  type  of  testing  for  cause 
is  unique  to  the  F^  program. 

FRA  seeks  information  on  all  three 
types  of  testing  for  cause,  and 


accordingly  has  included  in  section  E  of 
the  form  a  separate  chart  for  each  testing 
for  cause  component.  For  the  accidmt/ 
incident  and  op«rating/safety  rule 
components,  each  raiboad  may  elect 
whether  to  test  under  the  FRA  rule 
(subpart  D)  or  its  own  authority,  and 
there  are  s^inificant  diffnences  in  the 
substances,  testing  assays,  cuto^  etc., 
between  F^-authorized  testing  using 
part  40  procedures  and  private  activity. 
Althou^  it  might  seem  lomcal  to  ignore 
non-DOT/FRA  testing  for  mis  purpose, 
that  would  result  in  the  loss  of  data  on 
the  mafority  of  railroad  forH^ause  tests. 
Since  these  tests  are  both  numerous  and 
useful  with  respect  to  addressing  the 
alcohol  and  drug  misuse  nroblem,  FRA 
propKises  to  carry  fcswara  existing 
reporting  requirements  for  this 
infonnaticm.  However,  because  of  the 
technical  difierences  that  obtain, 
including  testing  for  “other  drugs,”  the 
reporting  blocks  have  been  modified  to 
permit  the  reporting  railroad  to  check 
ofi  the  type  of  authority  under  which  it 
tested.  In  the  rare  case  of  a  railroad 
using  both  FRA  authority  and  the 
company  program,  the  company  would 
complete  two  copies  of  the  pertinent 
charts  to  report  testing  for  cause  results 
from  the  FRA  and  railroad  testing 
program.  Sectimi  E  also  contains  - 
separate  questions  that  request  specific 
intcKmaticHi  on  tests  conducted  under  a 
railroad’s  own  rules  or  collective 
bargaining  agreements. 

Following  the  tluee  “testing  for 
cause”  cham,  FRA  proposes  to  add 
information  from  the  existing  reporting 
requirements  concerning  for-cause 
breath  alcohol  and  urine  alcohol  testing. 
Like  drug  urinalysis,  breath  alcohol 
testing  may  be  conducted  as  testing  for 
cause  imder  subpart  D  of  the  FRA 
regulation  or  otherwise  “for  cause" 
under  a  railroad’s  own  program.  Urine 
alcohol  testing  is  not  presently 
authorized  under  the  FRA  regulation 
(and  is  not  included  in  the  NPRM  that 
FRA  is  publishing  today  proposing 
amendments  in  response  to  ^e 
Omnibus  Act)  due  to  the  technical 
difficulties  with  this  type  of  specimen 
and  the  apparent  lack  of  interest  in 
utilizing  FRA  authority  for  this  purpose. 
However,  properly  conducted  urine 
alcohol  testing  can  add  further  capacity 
to  detect  and  remedy  alcohol  safety 
problems.  FRA  thus  proposes  to 
continue  to  collect  this  information,  as 
well. 

FRA  has  denominated  the  OST  chart 
“Return  to  Duty  Testing”  as  ’Tost 
Positive  Return  to  Service  Testing"  in 
order  to  emphasize  that  it  only  requests 
inframation  on  return-to-service  tests 
that  are  required  by  §  219.104  of  the 
FRA  rule.  It  does  not  request 


infcnmatimi  (ui  the  rather  extensive 
testing  undertakoi  by  the  railroads  on 
employees  returning  to  service 
following  perscmal  injuries,  furloughs, 
and  other  periods  out  of  service. 
Although  this  other  testing  is  useful,  it 
is  generally  undertaken  with  advance 
notice  (for  which  a  low  positive  rate 
would  be  expected)  and  is  not  required 
by  the  FRA  rule. 

The  OST  model  chart  on  “test 
refusals"  has  also  been  modified  to 
delineate  the  three  forms  of  reasonable 
suspicirm  testing. 

Finally,  FRA  has  included  a  chart  to 
collect  information  on  folloW-up  urine 
drug  testing  for  those  employees  who 
were  returned  to  service  after  having 
tested  positive  in  a  federal  random  or 
for-cause  test. 

Section  by  Section  Analysis 

FRA  proposes  to  add  a  new  subpart  I, 
addressing  Annual  Repeating 
Requirements,  to  part  219.  Subpart  I 
would  provide  data  fw  the  OST  MIS 
and  incorporate  in  a  more  useful  format 
much  of  the  data  that  FRA  already 
requires.  Section  219.3  of  the  existing 
regulations  would  be  ammided  to  add 
subpart  I  to  the  list  of  subparts  (D.  E.  F 
and  G)  that  do  not  apply  to  certain  small 
railroads. 

Approximately  60  railroads  with 
400,000  or  man  total  manhours  are 
currently  required  to  submit  annual 
operating  rules  and  practices  reports, 
including  alcohol  and  drug  program 
data,  by  March  1  of  each  following  year. 
The  new  reporting  requirements  would 
expand  the  univmse  of  re{>orting 
railroads  to  include  all  of  those  railroads 
(operating  entities)  that  were  required  to 
file  raiKiom  drug  testing  prt^rams  for 
FRA  approval  (^out  175  total). 
However,  the  smallest  railroads,  already 
excused  from  filing  random  testing 
plans,  (those  with  few«r  than  IS 
employees  in  covered  service  that  do 
not  operate  on  the  tracks  of  another 
railroad  or  engage  in  joint  operatiems) 
would  likewise  be  excused  under  the 
new  filing  requirements. 

Subpart  I  would  require  submission  of 
annual  reports  to  FRA  providing  the 
information  required  by  the  form  and 
instructions  set  out  in  a  new  apptendix 
D,  which  is  reproduced  below.  Each 
report  under  the  proposed  subpart  I 
would  cover  a  calendar  year.  The 
closing  date  would  be  December  31  and 
the  report  would  be  due  at  FRA  by 
February  15  of  the  following  year. 
Comment  is  specifically  requested  on 
the  feasibility  of  this  45  day  interval  for 
reporting  the  annual  data. 

As  adapted  for  the  railroad  industry, 
the  report  must  cover  each  of  the 
following  data  elements: 
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1.  Nund}er  erf  covered  employees  by 
employee  category  (ie.,  train  service, 
engine  service,  di^atebar/operator, 
signal  service,  other).  This  data  is 
necessary  to  assess  the  scope  of  the 
rule’s  application  and  provide  a  basis 
for  determining  if  random  testing  meets 
the  required  annual  testing  percentage. 

2.  Number  of  covered  employees  in 
each  category  subject  to  testing  under 
the  anti-diug  rules  of  more  thw  one 
DOT  agency,  identified  by  each  agency. 
This  data  is  necessary  to  review  multi¬ 
modal  implementation  so  that  policy 
can  be  designed  accordingly. 

3.  Number  of  specimens  collected  by 
type  of  test  (e.g.,  pre-employment/ 
transfer,  random,  post-positive  return  to 
duty,  etc.),  type  of  authority  (FRA,^  or, 
for  accident/inddent  and  operating/ 
safety  rule  testing  for  cause,  railroad) 
and  employee  category.  This  data  is 
needed  to  check  the  compliance  with 
the  rules  by  category  and  to  review 
collection,  testing  and  the  review 
process. 

4.  Number  of  positives  verified  by  a 
Medical  Review  Officer  (MRO)  by  type 
of  test,  type  of  drug  and  employee 
category.  This  data,  along  with  the 
number  of  tests  perform^,  permits  the 
calculation  of  positive  rates  necessary  to 
determine  the  extent  of  drug  use  and  the 
specific  drugs  detected  in  the  various 
categories  of  employees.  Further, 
analysis  of  this  data  overtime  will 
provide  a  measure  of  the  effectiveness  of 
the  drug  testing  rules  in  deterring  drug 
use. 

5.  Number  of  negatives  verified  by  a 
MRO  by  type  of  test,  and  employer 
category.  This  data  is  needed  to  check 
compliance  with  the  rules  by  category 
and  to  review  the  application  of  the 
components  of  the  programs. 

6.  Number  of  persons  denied  a 
position  as  a  covered  employee 
following  a  verified  positive  drug  test. 
This  data  provides  an  assessment  of 
whether  the  testing  program  is  being 
implemented  as  required,  provides  a 
measure  of  the  impact  of  the  drug 
testing  rules  on  the  iiHiustries,  and 
yields  information  on  the  prevalence  of 
drug  use  in  the  applicant  pool. 

7.  Number  of  covered  employees 
verified  positive  by  a  MRO,  who  were 
retvuned  to  service  in  covered  positions 
during  the  reporting  period.  This  data 
provides  information  on  employer 
policy  implementation  regarding  reentry 
requirements  and  rehabilitation  of 
identified  drug  users. 

8.  Number  of  employees  with  tests 
verified  positive  by  a  MRO  for  multiple 
drugs.  This  data  provides  information 
on  the  extent  of  multi-drug  use  in  the 
regulated  industries. 


9.  Noraber  of  covered  employees  who 
refused  to  submit  to  a  drug  test  requited 
imder  this  part,  and  the  action  takm  in 
respoiHe  to  the  lefiisalCs).  This  data 
provides  information  on  enqiloyer 
policy  implementation  regarding 
refusals  and  subsequent  employer 
actions. 

10.  Number  of  covered  employees  and 
supervisors  who  have  received  required 
training  during  the  reporting  peric^. 

This  data  pro\ides  information  on 
training  provided  during  the  current 
reporting  |»riod  and  a  cxunulative  coimt 
of  covered  empio3rees  and  supervisory 
personnel  os  payroll  as  of  Dumber  31 
who  have  received  the  re«ptired  drug 
training. 

A  new  appendix  D  to  part  219  would 
set  forth  a  standard  form  to  provide  the 
data  required  by  this  regulation. 
Comments  are  specifically  requested  on 
the  form  and  instructions. 

Request  for  Commeiits 

FRA  requests  written  comment  on 
these  revised  annual  reporting 
requirements.  FRA  will  make  available 
an  opportunity  for  oral  presentations,  as 
required  by  section  202  of  the  Federal 
Railroad  Safety  Act  of  1970,  upon 
request  within  the  period  specified 
under  “DATES”  above. 

FRA  specifically  solicits  comment  on 
several  issues.  FRA  is  interested  in 
comments  on  the  utility  and  feasibility 
of  gathering,  maintaining,  verifying, 
organizing  and  reporting  the  additional 
data  that  will  be  necessary  to  complete 
the  proposed  MIS  data  collection  form. 
FRA  believes  that  most  of  the  required 
data  elements  can  be  readily  derived 
from  data  already  maintained  under  its 
existing  data  retention  or  reporting 
requirements,  but  realizes  that  many 
smaller  railroads  are  not  currently 
required  to  submit  annual  reports. 

These  railroads  have  already  been 
required,  howe\'er,  to  submit  and 
implement  random  testing  plans, 
conduct  pre-employment  testing,  and 
maintain  records  as  required  by 
§  219.713.  FRA  invites  specific 
comment  as  to  whether  smaller 
railroads  should  be  required  to  maintain 
and  file  the  comprehensive  deUa 
specified  in  the  annual  MIS  reports. 

In  addition,  FRA  is  aware  that  the 
proposed  reports  will  include  data  that 
railroads  are  not  required  to  report 
under  its  current  annual  reporting  rule, 
e.g.,  pre-employment  testing  results. 
FRA  requests  comment  on  the 
practicality  of  adding  these  new  data 
elements  to  a  railroad’s  established 
annual  reporting  system  and  invites 
suggestions  as  to  alternative  data 
collection  methods. 


The  MIS  as  proposed  will  necessitate 
changes  in  railroad  reprxting  systems. 
FRA  is  interested  in  any  structural 
impediments  railroads  may  face  in 
modifying  titeir  data  retrieval  systems  to 
fixlfiU  tile  new  repxffting  requirements. 
OST/FRA  contemplate  that  the  report 
filed  in  February  1994  should  cover  the 
entire  12  montira  of  1993,  but  one 
option  would  be  to  permit  railroads  to 
report  data  from  the  first  half  of  1993  in 
the  old  reporting  format  and  data  from 
the  second  half  of  1993  in  the  new  MIS 
format.  Delay  of  the  MIS  requirements 
would  allow  railroads  time  to 
restructure  the  recordkeeping  systems 
that  they  already  have  in  place.  FRA  is 
interested  in  comments  on  whether  tins 
adjustment  time  is  necessary,  and  also 
invites  other  options  from  cormnenters. 

FRA  notes  that,  although  the  adapted 
form  appears  lengthy,  essentially  no  . 
respondents  would  find  it  necessary  to 
enter  data  (other  than  “0”  to  indicate  no 
relevant  activity)  in  ati  of  the  spaces 
provided.  Commenting  railroads  are 
thus  requested  to  focus  on  those 
elements  actually  relevant  to  their 
individual  programs. 

FRA  resKves  the  right  to  modify  the 
proposed  reporting  requirements  in 
light  of  comments  received. 

Executive  Order  12291  and  DOT 
Regulatory  Policy  and  Procedures 

This  proposal  is  not  “major”  iinder 
Executive  Order  12291.  It  is  significant 
under  the  Department  of 
Transportation’s  Regulatory  Policy  and 
Procedmes. 

This  notice  proposes  standardizing 
reporting  requirements  within  DOT 
with  retention  of  some  rail-specific 
requirements.  The  purpose  is  to  provide 
OST  and  FRA  with  critical  data  in  order 
to  make  necessary  policy  and  program 
evaluations  whi(±  could  lead  to  policy 
changes  which  make  the  rule  more 
effective  for  safety.  This  data  will 
provide  signifies^  input  to  evaluate  the 
cost  effectiveness  of  the  programs  and 
each  part  of  tlie  program.  This 
modification  would  provide  overall 
benefit  to  public  safety  by  enhancing 
FRA’s  ability  to  ensure  t^t  this  critical 
program  is  curating  effectively.  FRA 
anticipates  t^  this  requirement  will 
cause  minimal  change  in  compliazu^e 
burden  and  cost  Most  of  the  program 
data  requested  would  have  been 
maintafoed  in  the  implemaBtaticm  of  an 
effective  dnig  program  under  the 
current  rule. 

The  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
was  enacted  by  Congress  to  ensure  that 
small  entities  are  not  unnecessarily  and 
disproportionately  burdened  by 
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Government  regulations.  FRA  certifies 
that  this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

FRA  specifically  solicits  comment  on 
means  to  limit  any  reporting  burden  on 
small  entities  and  regarding  the  impact 
of  requiring  reporting  of  sm6ill  railroads 
not  subject  to  current  requirements  , 
(certain  railroads  with  fewer  than 
400,000  manhours  of  employment). 

Federalism  Implications 

The  proposed  rulemaking  action 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  FRA  has  determined  that  this 
notice  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  assessment. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 

L.  96-511)  applies  to  this  notice  of 
proposed  rulemaking  because  it  changes 
several  approved  collections  of 
information  and  initiates  several  new 
information  collection  requirements. 
OST  and  FRA  estimate  that  preparation 
of  the  annual  report  would  require 
approximately  12-16  hours  in  the  case 
of  a  small  company  with  two  million  or 
less  manhorirs,  8  days-2  weeks  in  the 
case  of  a  medium  company  with  two 
million  to  ten  million  mai^ours,  and  3 
weeks-2  months  in  the  case  of  a  large 
company  with  in  excess  of  ten  million 
manhours.  FRA  solicits  comments  on 
the  acctiracy  of  the  estimates,  the 
practical  utility  of  the  information,  and 
alternative  methods  that  might  be  less 
burdensome  to  obtain  this  information. 
Persons  desiring  to  cdfnment  on  this 
topic  should  address  their  views  to 
Gloria  D.  Swanson,  Federal  Railroad 
Administration,  room  8314, 400 
Seventh  Street,  SW.,  Washington,  DC 
20590  and  to  the  Regulatory  Policy 
Branch  (0MB  No.  2130-526),  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  726  Jackson 
Place,  NW.,  Washington,  DC  20530, 
Attention:  Desk  Officer  for  FRA.  Copies 
of  any  such  comments  should  also  ^ 
submitted  to  the  docket  of  this 
rulemaking  at  the  address  provided 
above. 

FRA  will  request  0MB  approval  of 
these  revised  information  collection 
requirements.  A  Federal  Register  notice 


will  be  published  when  Paperwork 
Reduction  Act  approval  is  obtained. 
Current  information  collection 
requirements  imder  part  219  were 
approved  under  0MB  No.  2130-0526. 

List  of  Subjects 
49  CFR  Part  217 

Railroad  operating  rules.  Railroad 
safety.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  219 
Control  of  alcohol  and  drug  use. 
Railroad  safety.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  FRA 
proposes  to  amend  parts  217  and  219, 
title  49,  Code  of  Federal  Regulations  as 
follows; 

PART  217-{AMENDED] 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  431, 437  and  438,  as 
amended;  ^b.  L.  100-342;  and  49  CFR 
1.49(m). 

2.  Section  217.13  is  amended  by 
deleting  paragraph  (d). 

PART  219— (AMENDED] 

3.  The  authority  citation  for  part  219 
continues  to  read  as  follows: 

Authority:  45  U.S.C  431, 437,  and  438,  as 
amended;  Pub.  L.  100-342;  and  49  CFR 
1.49(m). 

4.  Part  219  is  amended  by  adding  a 
new  §  219.803  to  subpart  I,  as  follows: 

Subpart  I— Annual  Report 


1 219.803  Reporting  drug  mieuee 
prevention  program  reeults  In  a 
management  information  aystem. 

(a)  Each  railroad  shall  submit  to  FRA 
an  aimual  report  covering  the  calendar 
year,  summarizing  the  results  of  its  drug 
misuse  prevention  program. 

(b)  Each  railroad  that  is  subject  to 
more  than  one  DOT  agency  dmg 
regulation  shall  identify  each  employee 
covered  by  the  regulations  of  more  than 
one  DOT  agency.  The  identification  will 
be  by  the  total  number  and  category  of 
covered  functions.  Prior  to  conducting 
any  drug  test  on  a  covered  employee 
subject  to  the  regulations  of  more  than 
one  DOT  agency,  the  railroad  shall 
determine  whi(±  DOT  agency  regulation 
authorizes  or  requires  the  test.  The  test 
result  information  shall  be  directed  to 
the  appropriate  DOT  agency  or  agencies. 


(c)  Each  railroad  shall  ensure  the 
accuracy  and  timeliness  of  each  report 
submitted  by  the  railroad  or  a 
consortium. 

(d)  Each  railroad  shall  submit  the 
required  annual  reports  no  later  than 
February  15  of  each  year.  The  report 
shall  be  submitted  on  the  form  specified 
by  the  FRA.  Each  report  shall  address 
each  of  the  following  data  elements: 

(1)  Number  of  covered  employees  by 
employee  category  (i.e.,  train  service, 
engine  service,  dispatcher/operator, 
signal  service,  other). 

(2)  Number  of  covered  employees  in 
each  category  subject  to  testing  under 
the  anti-dnig  rules  of  more  than  one 
DOT  agency,  identified  by  each  agency. 

(3)  NumW  of  specimens  collected  by 
type  of  test  [e.g.,  pre-employment/ 
transfer,  random,  post-positive  return  to 
duty,  etc.),  typo  of  authority  (FRA,  or, 
for  accident/inddent  and  operating/ 
safety  rule  testing  for  cause  testing, 
railroad)  and  employee  category. 

(4)  Number  of  positives  verified  by  a 
Medical  Review  Officer  (MRO)  by  type 
of  test,  type  of  drug  and  employee 
category. 

(5)  Number  of  negatives  verified  by  a 
MRO  by  type  of  test,  and  employer 
category. 

(6)  Number  of  persons  denied  a 
position  as  a  covered  employee 
following  a  verified  drug  test. 

(7)  Number  of  covered  employees 
verified  positive  by  an  MRO,  who  were 
returned  to  duty  in  covered  positions 
during  the  reporting  period. 

(8)  Number  of  employees  with  tests 
verified  positive  by  an  MRO  for  ^ 
multiple  drugs. 

(9)  Number  of  covered  employees 
who  refused  to  submit  to  a  drug  test 
required  under  this  part,  and  the  action 
taken  in  response  to  the  refusal(s). 

(10)  Number  of  covered  employees 
and  supervisors  who  have  received 
required  training  during  the  reporting 
period. 

5.  Part  219  is  amended  by  adding  a 
new  appendix  D  as  follows: 

Appendix  D  to  Part  219 — Format  and 
Instructions  for  Annual  Report 

Issued  in  Washington,  DC,  on  December  2, 
1992. 

Andrew  H.  Card,  Jr., 

Secretary. 

Gilbert  E.  CarmichaeL 
Administrator,  Federal  Railroad 
Administration. 

BHJJNO  COOE  SSIO-Oa-M 
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APPENDIX  B  -  DRUG  AND  ALCOHOL  TESTING  MIS  DATA  COLLECTION  FORM 


GENERAL  INSTRUCTIONS 

This  reporting  form  includes  three  pjarts.  Collectively,  these  parts  address  the  data  elements 
required  in  the  Federal  Railfoad  Administration  (FRA)  and  U.S.  Department  of  Transportation 
(DOT)  drug  and  alcohol  testing,  regulations.  Each  part  of  the  form  is  preceded  by  instructions 
which  outline  and  explain  the  information  requested  and  indicate  the  probable  sources  for  this 
information.  The  three  parts  of  the  form  are: 


Instructions 

Reporting 

Form 

Section 

Pages 

Pages 

I.  ORGANIZATIONAL  INFORMATION 

i-ii 

1-2 

II.  DRUG  TESTING  INFORMATION 

iii-vii 

3-10 

III.  ALCOHOL  TESTING  INFORMATION 

viii-xii 

11-17 

I.  ORGANIZATIONAL  INFORMATION 

INSTRUCTIONS 


This  part  of  the  reporting  form  includes  two  sections.  These  sections,  the  page  number  for  the 
instructions,  and  the  page  location  on  the  reporting  form  are: 


Section 


Reporting 

Instructions  Form 

Page  Page 


A.  RAILROAD  EMPLOYER  INFORMATION  i  1 

B.  COVERED  EMPLOYEES  ii  2 


Page  1  RAILROAD  EMPLOYER  INFORMATION  (Section  A)  requires  the  company  name 

for  which  the  report  is  done  and  a  current  address.  Below  this,  a  signature,  date, 
and  current  telephone  (including  the  area  code)  are  required  certifying  the 
correctness  and  completeness  of  the  form. 
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Page  2  COVERED  EMPLOYEES  (Section  B)  requires  a  count  for  each  Hours  of  Service 
Act  employee  category  that  must  be  tested  under  FRA/DOT  regulations.  For  FRA 
this  includes  the  following  categories  "Engine  Service",  Train  Service", 
"Dispatcher/Operator",  "Signal  Service",  and  "Other."  The  OTHER  category  is  a 
count  of  employees  performing  covered  service  that  are  not  included  in  specific 
preceding  categories.  Examples  include  yardmasters,  hostlers  (non-engineer 
craft),  bridge  tenders,  switch  tenders,  etc.  These  counts  should  be  based  on  the 
company  records  for  the  reported  year.  The  TOTAL  is  a  count  of  all  covered 
employees  for  all  categories  combined,  i.e.,  the  sum  of  the  column. 

Additional  information  must  be  completed  if  your  company  employs  personnel 
who  perform  duties  covered  by  the  anti-drug  rules  of  more  than  one  DOT 
operating  administration.  NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN 
ONE  DOT  OPERATING  ADMINISTRATION,,  requires  that  you  identify  the  number 
of  employees  in  each  employee  category  under  the  appropriate  additional 
operating  administration (s). 
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For  Office  Use  Only 

FRA  DRUG  AND  ALCOHOL  TESTING  MIS  DATA  COLLECTION  FORM 

YEAR  COVERED  BY  THIS  REPORT:  19 _ 

A.  RAILROAD  EMPLOYER  INFORMATION 

Company  _ _  .  . 

Address  ' _ _ 


I,  the  undersigned,  certify  the  attached  Federal  Railroad  Administration  Drug  and  Alcohol 
Management  Information  System  Data  Collection  Form,  is  to  the  best  of  my  knowledge  anH 
belief,  a  true,  correct,  and  complete  form  for  the  period  stated. 


Signature 


Title 


Date  of  Signature 


Phone  Number 


Title  18,  U.S.C.  Section  1001,  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of 
$1 0,000,  or  imprisonment  for  not  more  than  5  years,  or  both,  to  knowingly  and  willfully  make 
or  cause  to  be  made  any  false  or  fraudulent  statements  or  representations  in  any  matter 
within  the  jurisdiction  of  any  agency  of  the  United  States.  The  willful  falsification  of  any 
information  in  this  report  may  also  subject  the  submitter  to  civil  or  criminal  prosecution  under 
Title  45,  U.S.C.  Section  438(e). 
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B.  COVERED  EMPLOYEES 


A. 


COVERED  EMPLOYEES 

EMPLOYEE  CATEGORY 

NUMBER  OF 
COVERED 
EMPLOYEES 

NUMBER  of'  employees  COVERED  BY  MORE 
THAN  ONE  DOT  OPERATING  ADMINISTRATION 

FAA 

FHWA 

FTA 

RSPA 

USCG 

Engine  Sendee 

Train  Service 

Dispatcher/Operator 

Signal  Service 

Other* 

TOTAL 

♦Includes  yardmasters,  hostlers  ^non-engineer  craft),  bridge  tenders,  switch  tenders,  and  other 
miscellaneous  employees  performing  covered  service  as  defined  in  49  CFR  228.5  (cV 
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II.  DRUG  TESTING  INFORMATION 


INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  drug  testing  information  in  the 
Federal  Railroad  Administration  (FRA)  and  the  U.S.  Department  of  Transportation  (DOT)  Drug  and 
Alcohol  Testing  Management  Information  System  Data  Collection  Form.  These  instructions  outline  and 
explain  the  information  requested.  A  sample  testing  results  table  with  a  narrative  explanation  is  provided 
on  pages  iv-vi  as  an  example  to  facilitate  the  process  of  completing  the  form  correctly. 

This  part  of  the  reporting  form  includes  four  sections.  These  sections  address  the  data  elements 
required  in  the  regulations.  These  sections,  the  page  number  for  the  instructions,  and  the  page  location 
on  the  reporting  form  are: 

^  Reporting 

Instructions  Form 

Section  Page  Page 

A.  JOB  APPLICANT/COVERED  SERVICE  TRANSFER 

TESTING  INFORMATION  iv  4 

B.  EMPLOYEE  TESTING  vi  5-9 

C.  OTHER  TESTING/PROGRAM  INFORMATION  vii  10 

D.  TRAINING/EDUCATION  vii  10 


Sections  A  and  B  are  used  to  summarize  the  drug  testing  results  for  covered  employees.  There  are  seven  tables  to  be 
completed  (one  in  Section  A  and  six  in  Section  B).  The  first  table  (Section  A)  is  where  you  enter  the  data  on  pre¬ 
employment  testing.  The  six  tables  in  Section  B  are  for  entering  drug  testing  data  on  random  testing,  for  cause  testing 
(one  table  each  for  “for  cause  testing"  due  to  accidents/injuries,  rules  violations,  and  reasonable  suspicion),  post-positive 
return  to  service  testing,  and  follow-up  testing,  respectively.  Items  necessary  to  complete  these  tables  include: 

1)  the  number  of  specimens  collected  in  each  employee  category; 

2)  the  number  of  specimens  tested  which  were  verified  negative  and  verified  positive  for  any  drug(s) ;  and 

3)  individual  counts  of  those  specimens  which  were  verified  positive  for  each  of  the  five  drugs. 

Do  not  include  results  of  quality  control  (QC)  samples  submitted  to  the  testing  laboratory  in  any  of  the  tables. 

A  sample  table  with  detailed  instructions  is  provided  for  Section  A,  JOB  APPlJCA^rr/COVERED  SERVICE  TRANSFER 
TESTING  INFORMATION.  The  format  and  explanations  used  for  the  sample  table  apply  to  all  seven  of  the  tables  in 
Sections  A  and  B. 

Information  on  actions  taken  with  those  persons  testing  positive  is  required  at  the  end  of  both  Sections  A  and  B. 
Specific  instructions  for  providing  this  latter  information  are  given  after  the  instructions  for  completing  the  tables  in 
Sections  A  and  B. 
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Page  4  JOB  APPUCANT/COVERED  SERVICE  TRANSFER  TESTING  INFORMATION  (Section  A) 
requires  information  for  pre-employment  and  covered  service  transfer  testing.  All  numbers 
entered  Into  this  table  should  be  separated  into  the  category  of  employment  for  which  the 
applicant  was  applying/transferring.  A  sample  table  with  example  numbers  is  presented 
on  page  v. 

Three  types  of  Information  are  necessary  to  complete  the  left  side  of  this  table.  The  first 
blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  COLLECTED,"  requires  a  count 
for  all  collected  specimens  by  employee  category.  It  should  not  include  refusals  to  test. 
The  second  blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  VERIFIED 
NEGATIVE,"  requires  a  count  for  all  completed  tests  by  employee  category  that  were 
verified  negative  by  your  Medical  Review  Officer  (MRO). 

The  third  blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE 
FOR  ONE  OR  MORE  OF  THE  FIVE  DRUGS,"  refers  to  the  number  of  specimens  provided 
by  job  applicants  that  were  verified  positive.  "Verified  positive"  means  the  results  were 
verified  by  your  MRO. 

The  right  hand  portion  of  this  table,  with  the  heading  "NUMBER  OF  SPECIMENS 
VERIFIED  POSITIVE  FOR  EACH  TYPE  OF  DRUG,"  requires  counts  of  positive  tests  for 
each  of  the  five  drugs  for  which  tests  were  done,  i.e.,  marijuana,  cocaine,  phencyclidine, 
opiates,  and  amphetamines.  The  number  of  specimens  positive  for  each  drug  should  be 
entered  in  the  appropriate  column  for  that  drug  type.  Again,  "verified  positive"  refers  to 
test  results  verified  by  your  MRO. 

If  an  applicant/transferee  tested  positive  for  more  than  one  drug,  for  example,  both 
marijuana  and  cocaine,  that  person's  positive  results  would  be  included  once  in  each  of 
the  appropriate  columns. 

Each  column  in  the  table  should  be  added  and  the  answer  entered  in  the  row  marked 
TOTAL". 

A  sample  table  is  provided  on  page  v  illustrating  this  procedure  with  example  numbers. 


Page  4  Below  the  table  for  PRE-EMPLOYMENT  AND  "COVERED  SERVICE"  TRANSFER  TESTING 

is  a  box  with  the  heading  "Number  of  applicants/trar^rs  denied  employment/transfer  m 
a  covered  position  following  a  verified  positive  drug  test".  This  is  simply  a  count  of  those 
persons  who  were  not  hiredAransferred  into  a  covered  position  because  they  tested 
positive  for  one  or  more  drugs. 


SAMPLE  APPUCANT  TEST  RESULTS  TABLE 

The  following  example  is  for  Section  A,  JOB  APPLICANT/COVERED  SERVICE  TRANSFER  TESTING 
INFORMATION,  which  summarizes  pre-employment/covered  service  transfer  testing  results.  The 
procedures  detailed  here  also  apply  to  the  tables  in  Section  B  which  require  you  to  summarize  testing 
results  for  employees.  This  exam^e  will  use  the  categories  "Engine  ^rvice"  and  Train  Service"  to 
illustrate  the  procedures  for  completing  the  form. 
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Urine  specimens  were  collected  for  1 57  job  applicants  for  er>9ine  sen/ice  positions  during 
the  reporting  year.  This  information  is  entered  in  the  first  blank  column  of  the  table  In  the 
row  marked  "Engine  Service". 

The  Medical  Review  Officer  (MRO)  for  your  company  reported  that  153  of  those  157 
specimens  from  applicants  for  engine  service  positions  were  negative  (i.e.,  no  drugs  were 
detected).  Enter  this  information  in  the  secorfo  blank  column  of  the  table  in  the  row 
marked  "Engine  Service". 

The  MRO  for  your  company  reported  that  4  of  those  157  specimens  from  applicants  for 
engine  service  positions  were  positive  (i.e.,  a  drug  or  drugs  were  detected).  Enter  this 
Information  In  the  third  blank  column  of  the  table  In  the  row  marked  "Engine  service". 

With  the  4  specimens  that  tested  positive,  the  following  drugs  were  detected: 


Specimen 

#1 

#2 

#3 

#4 


Drugs 

Marijuana 

Amphetamines 

Marijuana  and  Cocaine  (Multi-drug  specimen) 
Marijuana 


Marijuana  was  detected  in  three  (3)  specimens,  cocaine  in  orte  (1),  and  amphetamines  in  one  (1).  This 
information  la  entered  In  the  cofomns  on  the  right  hand  side  of  the  table  under  each  of  these  drugs. 
Since  two  different  drugs  were  detected  in  specimen  #3  (multi-drug),  entries  are  made  in  both  the 
marijuana  and  the  cocaine  columns  for  this  specimen.  Information  on  multi-drug  specimens  must  also 
be  entered  In  Section  C,  OfTHER  TESTING/PROGRAM  INFORMATION,  on  page  1 0  of  the  reporting  form. 


PRE-EMPLOYMENT'  AND  *  COVE  RED/SE  RV'ICE  *  TRANSFER  TESTING 


eW>lOT££ 

CATEGOM 

NUMBER 

0£ 

SP£CtU£NS 

COUfCTEO 

■ 

-NUMBER 

0£ 

SPECIMENS 

VERIflEO 

NEGATIVE 

NUMBER  or 

SPECIMENS 

VERir lEO 

POSITIVE  rOR 

ONE  OR 

MORE  or 

THE  riVE 

DRUGS 

NUMBER  or  SPECIMENS  VERiriEO  POSITIVE  TOR 

EACH  TIPE  or  DRUG 

Mar  1  ■ 

IviRa 

(TBC) 

■ 

PI>«A<  1 

( 1 <  di ae 
(8CP) 

SBH 

jumiiH! 

QHH 

IP 

mm 

18? 

195 

mmn 

Hn 

B 

1 

total 

258 

■ 

BB 

B 

m 

f” 

t — p 

— 

“1  r 

i; - p 

: 

□  00 


□ 


99619 


Please  note  that  the  sample  data  collection  form  also  has  information  for  train  senrice  workers  on  line 
two.  The  same  procedures  outlined  for  engine  service  positions  should  be  fcMowed  for  entering  the  data 
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on  train  service  workers.  With  applicants  for  train  service  positions,  107  specimens  were  collected 
resulting  in  1 05  verified  negatives  and  2  verified  positives  -  1  for  marijuana  and  1  for  opiates.  This 
information  is  entered  in  the  row  marked  'Train  Service" 

The  last  row,  marked  ’TOTAL",  requires  you  to  add  the  numbers  in  each  of  the  columns. 
With  this  example,  157  specimens  from  applicants  for  engine  service  positions  were 
collected  and  1 07  for  applicants  for  train  service  positions.  The  total  for  that  column  would 
be  264  (i.e.,  157+107).  The  same  procedure  should  be  used  for  each  column,  i.e.,  add 
all  the  numbers  in  that  column  and  place  the  answer  in  the  last  row. 

Note  that  adding  up  the  numbers  for  each  type  of  drug  in  a  row  (  'NUMBER  OF  SPECIMENS 
VERIFIED  POSITIVE  FOR  EACH  TYPE  OF  DRUG")  will  not  always  match  the  number  entered  in 
the  third  column.  "NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR  ONE  OR  MORE  OF  THE 
FIVE  DRUGS".  The  total  for  the  numbers  on  the  right  hand  side  of  the  table  may  differ  from  the 
number  of  specimens  testing  positive  since  some  specimens  may  contain  more  than  one  drug. 

Remember  that  the  same  procedures  irnlicated  above  are  to  be  used 
for  completing  ail  of  the  tables  in  Sectior^  A  and  B. 


Pages  5-9  EMPLOYEE  TESTING  (Section  B),  as  indicated,  requires  information  for  company 
employees  in  covered  positions  only.  A  separate  table  must  be  completed  for 
each  category  of  test.  These  categories  include;  (1 )  random  testing,  (2)  for  cause 
testing  due  to  accidents/injuries,  (3)  for  cause  testing  due  to  rule  violations,  (4) 
for  cause  testing  due  to  reasonable  suspicion,  (5)  post-positive  return  to  service 
testing,  and  (6)  follow-up  testing.  These  tables  are  to  be  filled  out  like  the  sample 
table  above.  Again,  these  numbers  do  rwt  include  refusals  for  testing. 


Pages  5-6  Following  the  table  that  summarizes  RANDOM  TESTING,  you  must  provide 
Additional  Testing  Data  on  those  employees  who  have  tested  positive.  This 
includes  disciplinary  actions  and  results  of  evaluations  and  rehabilitations. 


Pages  6  8  EMPLOYEE  TESTING  -  FOR  CAUSE  TESTING  INFORMATION  requires  three 
separate  tables,  one  for  accidents/injuries,  one  for  rules  violations,  and  one  for 
reasonable  suspicion.  In  the  shaded  portion  of  the  tables  for,  accidents/injuries 
and  rules  violations  you  must  indicate  whether  the  information  in  the  table  for 
testing  was  conducted  under  FRA  authority  or  under  railroad  authority. 

,  Reasonable  suspicion  testirKi  is  mandatory  under  FRA  regulations  and  not 
subject  to  railroad  discretion. 


The  tables  for  accidents/injuries  and  rules  violations  contain  two  additional 
columns  which  must  be  completed  for  testing  done  under  railroad  authority.  The 
first  additional  column,  labeled  "Other  Prohibited,"  requires  that  you  list  any  drugs, 
other  than  the  five  listed,  that  are  tested  under  railroad  rule  (e.g.,  butalbital).  The 
rightmost  column,  labeled  "Combined,"  requires  that  you  indicate  whether  any  of 
these  positives  were  in  combination  with  one  or  more  positive  findings  for  the  five 
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Page  9 


Page  10 


Page  10 


Page  10 


Page  10 


drugs  (same  specimen).  tf  yes,  you  must  attach  details  (eg.,  2 
marrjuana/butatbital) . 


Following  the  table  that  summarizes  POST-POSmVE  RETURN  TO  SERVICE 
TESTING,  you  must  provide  counts  for  employees  who  have  tested  positive  and 
are  currerrtly  in,  or  have  completed  rehabilitation,  and  have  returned  to  work  in 
a  covered  position.  Report  this  information  only  for  employees  who  tested 
positive  during  this  reporting  period. 


OTHER  TESTING/PROGRAM  INFORMATION  (Section  C)  requires  that  you 
complete  a  table  dealirtg  with  specimens  positive  for  more  than  one  drug  and  a 
table  dealing  with  employees  who  refused  to  submit  to  a  drug  test. 


SPECIMENS  VERIFIED  POSITIVE  FOR  MORE  THAN  ONE  DRUG  requires 
information  on  specimens  that  contained  more  than  one  drug.  Indicate  the 
EMPLOYEE  CATEGORY  and  the  NUMBER  OF  VERIFED  POSITIVES,  then  check 
the  appropriate  columns  indicating  the  combination  of  drugs  reported  as  positive. 
For  example,  if  marijuana  and  cocaine  were  detected  in  3  engine  service 
specimerw,  then  you  would  write  Engine  service"  as  the  employee  category,  "3" 
as  the  number  of  verified  positives,  and  "3"  in  the  columns  for  "Marijuana"  and 
"Cocaine".  If  marijuana  and  opiates  were  detected  in  2  engine  service  specimens, 
then  you  would  write  Engine  service"  as  the  employee  category,  "2"  as  the 
number  of  verified  positives,  and  "2"  in  the  columns  for  "Marijuana"  ar>d  “Opiates". 


EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST  requires  information 
on  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  drug 
test  required  under  this  regulation,  and  a  description  of  the  ACTION  TAKEN  in 
response  to  the  refusal.  An  example  of  an  action  taken  would  be  "removed  from 
covered  duties  pending  termination". 


TRAINING/EDUCATION  (Section  D)  requires  information  on  the  number  of 
supervisory  personnel  who  have  received  the  required  drug  training  during  the 
current  reporting  period. 


VII 
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READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM: 

1 .  All  items  refer  to  the  current  reporting  period  only  (for  example.  January  1 ,  1 993  - 
December  31. 1993). 

2.  This  report  is  only  for  testing  REQUIRED  TO  BE  REPORTED  BY  THE  FEDERAL 
RAILROAD  ADMINISTRATION  (FRA)  AND  THE  US.  DEPARTMENT  OF 
TRANSPORTATION  (DOT): 

•  Results  should  be  reported  only  for  employees  in  COVERED  POSmONS  as  defined 
by  FRA/DOT  drug  testing  regulations. 

•  The  information  requested  should  include  testing  for  marijuana  (THC).  cocaine, 
phencyclidine  (PCP),  opiates,  and  amphetamines  using  the  standard  procedures 
required  by  DOT  regulation  49  CFR  Part  40  and  other  drugs  where  appropriate. 

3.  Information  on  refusals  for  testing  should  only  be  reported  in  Section  C  ("OTHER 
TESTING/PROGRAM  INFORMATION").  Do  not  include  refusals  for  testing  in  other 
sections  of  this  report. 

4.  Do  not  include  the  results  of  any  quality  control  (QC)  samples  submitted  to  the 
testing  laboratory  in  any  of  the  tables. 

5.  Complete  all  items:  DO  NOT  LEAVE  ANY  ITEM  BLANK.  If  the  value  for  an  item  is 

zero  (0).  place  a  zero  (0)  on  the  form. _ 
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This  part  of  the  form  requires  information  on  VERIFIED  POSITIVE  and  VERIFIED  NEGATIVE 
drug  tests.  These  are  the  results  that  are  reported  to  you  by  your  Medical  Review  Officer 
(MRO). 


A.  JOB  APPLICANT/COVERED  SERVICE  TRANSFER  TESTING  INFORMATION 


Number  of  applicants/transfers  denied  employment/transfer  in  a  covered 
position  following  a  verified  positive  drug  test: 


4 
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B  EMPLOYEE  TESTING  -  RANDOM  TESTING  INFORMATION 


RANDOM  TESTING 


NUMBER 

NUMBER  VERIFIED 

OF  _ 

EMPLOYEE  OF  POSITIVEfFOR 

SPEaMENS 

CATEGORY  SPECIMENS  ONE  OR 

VERIFIED 

COLLECTED  MORE  OF 

NEGATIVE 


NUMBER  OF  | 

SPECIMENS  I  number  OF  SPECIMENS  VERIFIED  POSITIVE  FOR 
VPRiFiFn  I  EACH  TYPE  OF  DRUG 


THE  FIVE  I  I  I  clidine  I  Opiates 


Additional  TestinQ  Data 

Number  of  disciplinary  actions  taken  (attach  narrative  statement 
describing  type  of  disciplinary  action  taken): 


2.  Number  of  employees  referred  for  evaluation: 


3.  Number  of  employees  evaluated  as  not  requiring  formal  treatment: 


4.  Number  of  employees  evaluated  as  requiring  outpatient  treatment: 


5  Number  of  employees  evaluated  as  requiring  inpatient  treatment: 


I 


5 
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8  EMPLOYEE  TESTING  -  RANDOM  TESTING  INFORMATION  (Continued) 


Additional  Testing  Data 

6.  Number  of  employees  failing  to  complete  rehabilitation  (as  determined 
by  clinical  judgement  or  positive  test  on  return-to-work  urine  analysis): 


7.  Number  of  employees  who  completed  rehabilitation  determined  after 
investigation  to  have  been  involved  in  subsequent  drug  disciplinary 
offenses: 

B.  EMPLOYEE  TESTING  -  TESTING  FOR  CAUSE  INFORMATION 


Note:  If  you  used  both  FRA  authority  and  railroad  authority  to  conduct  for  cause  drug 
testing  for  accidents/injuries  or  rules  violations,  please  fill  out  a  separate  chart  for  each 
authority,  i.e.,  one  for  FRA  tests  and  one  for  railroad  tests  (extra  sheets  attached). 


i - 

i 

FOR  CAUSE  DRUG  TESTING  1 

DUE  TO  ACCIOENr*/INJURY  ii 

^(Accidents  NOT  qualifying  under  49  CFR  Part  219  Subpart  C) 

{Testing  Conducted  Under:  FRA  Rule _  Ftailroad  Rule  )  ! 

.  • 
i  ! 

i 

1  EMPLOYEE 

I  CATEGORY 

1 

i 

J 

! 

1 

1 

1 

1 

NUMBER  OF 

SPECIMENS 

COLLECTED 

NUMBER  OF 

SPECIMENS 

VERIFIED 

NEGATIVE 

NUMBER  OF 

SPECIMENS 

VERIFIED 

NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE 

FOR  EACH  TYPE  OF  DRUG 

i 

■I 

1= 

Ii 

FOR  ONE  OR 

MORE  OF 

THE  FIVE 

DRUGS 

Mari¬ 

juana 

fTHC) 

Cocaine 

Phency¬ 

clidine 

(PCP) 

Opiates 

Amphet¬ 

amines 

Other 

Prohibited 

hi 

Combined  j 

121  ; 

1- 

1  Engine  Sennce 

i! 

iS 

H 

j  Train  Service 

Ii 

1 

'  Dispatcher/ 

;  Operator 

nn 

I 

.  Other 

1 

1 

' 

1  1 

TOTAL 
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B.  EMPLOYEE  TESTING  -  TESTING  FOR  CAUSE  INFORMATION  (continued) 


FOR  CAUSE  DRUG  TESTING 

DUE  TO  RULES  VIOLATION 


(Testing  Conducted  Under:  FRA  Authority  Railroad  Authority  ) 


EMPLOYEE 

CATEGORY 

NUMBER  OF 

SPECIMENS 

COLLECTED 

NUMBER  OF 

SPEaMENS 

VERIFIED 

NEGATIVE 

NUMBER  OF 

SPECIMENS 

VERIFIED 

POSITIVE 

NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE 

FOR  EACH  TYPE  OF  DRUG 

FOR  ONE  OR 

MORE  OF 

THE  FIVE 

DRUGS 

Mari¬ 

juana 

(THC) 

Cocaine 

Phency¬ 

clidine 

(PCP) 

Opiates 

Amphet¬ 

amines 

Other 

Prohibited 

[1] 

Combined 

[2] 

Engine  Setvice 

Train  Service 

Dispetcher/ 

Operator 

■ 

■ 

■ 

■ 

■ 

Signal  Service 

Other 

TOTAL 

[1]  Other  drugs  tested  under  railroad  rule  where  the  use  was  prohibited  by  49  CFR  219.102. 


[2]  Indicate  whether  any  of  these  positives  were  in  combination  with  one  or  more  positive  findings 
for  the  five  drugs  (same  specimen).  If  yes,  attach  details  (e.g.,  2  marijuana/butalbital). 
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B.  EMPLOYEE  TESTING  -  TESTING  FOR  CAUSE  INFORMATION  <continued) 


FOR  CAUSE  DRUG  TESTING 

REASONABLE  SUSPICION 

EMPLOYEE 

CATEGORY 

NUMBER  OF 

SPECIMENS 

COLLECTED 

NUMBER  OF 

SPECIMENS 

VERIFIED 

NEGATIVE 

NUMBER  OF 

SPECIMENS 

VEWFIEO 

NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  1 

FOR  EACH  TYPE  OF  DRUG  1 

POSmVEFOfl 

ONE  OR  MORE 

OF  THE  FIVE 

DRUGS 

Mari¬ 

juana 

(THC) 

Cocaine 

Phency¬ 

clidine 

(PCP) 

Opiates 

Amphet-  I 

amines  || 

Engine  Service 

Train  Service 

i  Dispatchef/ 

1  Operator 

' 

Signal  Service 

Other 

TOTAL 

OPERATIONAL  TESTS  AND  INSPECTIONS 

The  following  items  request  information  concerning  the  railroad’s  program  for  supervising  its  emptoyees 
and  ensuring  that  they  are  free  from  impairments  caused  by  drugs: 


1. 


2. 


Total  number  of  covered  employees  observed  in  documented  tests  and 
inspections  refated  to  enforcement  of  the  railroad's  rules  and  policies  on  drug 
use  (including,  but  not  limited  to,  obsenratons  for  which  urine  tests  were 
conducted  and  observations  after  accidents/incidents  and  rule  violations): 


Number  of  covered  employees  charged  with  a  violation  of  the  railroad’s  Rule 
G  or  similar  rule  or  policy: 


8 
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B.  EMPLOYEE  TESTING  -  POST  POSITIVE  RETURN  TO  SERVICE  INFORMATION 


Note:  The  following  question  relates  to  post  positive  49  CFR  Part  40  and  Part  21 9  (other  than  Subpart 
C,  "FRA  Post  Accident  Testing"). 

Number  of  employees,  currently  in  or  having  completed  rehabilitation  or 
otherwise  qualified  to  return  to  duty,  who  have  returned  to  work  in  a  covered 
position  during  this  reporting  period:  - 

B.  EMPLOYEE  TESTING  -  FOLLOW-UP  TESTING  INFORMATION 


FOLLOW-UP  TESTING 


NUMBER  OF 
SPECIMENS 
VERIFIED 
POSITIVE  FOR 
ONE  OR  MORE 
OF  THE  FIVE 
DRUGS 


NUMBER  OF  SPECIMENS  VERIFIED  POSmVE  FOR 
EACH  TYPE  OF  DRUG 
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C.  OTHER  TESTING/PROGRAM  INFORMATION 


SPECIMENS  VERIFED  POSITIVE  FOR  MORE  THAN  ONE  DRUG 


EMPLOYEE 

CATEGORY 

NUMBER  OF 
VERIFIED 
POSITIVES 

Marijuana 

(THC) 

Cocaine 

Pher>cy- 

ctidine 

(PCP) 

Opiates 

Amphet-  1 
amines  | 

- 

EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST 

NUMBER  OF 
COVERED 
EMPLOYEES 

ACTION  TAKEN 

! 

'  -  1 

I 

D.  TRAINING/EDUCATION 

Training  Dufino  Current  Repoftino  Pefiod 

Number  of  supervisory  personnel  wbo  have  received  initial  frainirrg  on 
the  specific  contemporaneous  physical,  behavioral,  and  performance 
indicators  of  probable  drug  use  as  required  by  FRA  drug  testing 
regulations: 


Number  of  supervisory  personnel  who  have  received  recurrent  or 
refresher  training  on  the  speciffe  contemporaneous  physical,  behavioral, 
and  performance  indicators  of  probable  drug  use: 


to 
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III.  ALCOHOL  TESTING  INFORMATION 


INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  alcohol  testing  information  for 
the  Federal  Railroad  Administration  (FRA)  and  the  U.S.  Department  of  Transportation  (DOT)  Drug  arnl 
Alcohol  Testing  Management  Information  System  Data  Collection  Form.  These  instructions  outline  and 
explain  the  information  requested.  A  sample  testing  results  table  with  a  narrative  explanation  is  provided 
on  pages  ix-xi  as  an  example  to  facilitate  the  process  of  completing  the  form  correctly. 

This  part  of  the  reporting  form  includes  four  sections.  These  sections  address  the  data  elements 
required  in  the  regulations.  These  sections,  the  page  number  for  the  instructions,  and  the  page  location 
on  the  reporting  form  are: 


Section 

Instructions 

Page 

Reporting 

Form 

Page 

A  JOB  APPLICANT/COVERED  SERVICE  TRANSFER 
TESTING  INFORMATION 

ix 

11 

B.  EMPLOYEE  TESTING 

xii 

12-16 

C.  OTHER  TESTING/PROGRAM  INFORMATION 

xi 

16-17 

D.  TRAINING/EDUCATION 

xii 

17 

Sections  A  and  B  are  used  to  summarize  the  alcohol  testing  results  for  covered  employees  There  are  seven  tables  to 
be  completed  (one  in  Section  A  and  six  in  Section  B).  The  first  table  (Section  A)  is  where  you  enter  the  data  on  pre- 
employment'pre-duty  testing  The  six  tables  in  Section  B  are  for  entering  alcohol  testing  data  for  random  testing,  for 
cause  testing  (one  table  each  for  "for  cause  testing"  due  to  accidents/injuries,  rules  violations,  and  reasonable  suspicion), 
post-positive  return  to  service  testing,  and  follow-up  testing,  respectively  Items  necessary  to  complete  these  tables 
include 

1)  the  number  of  initial  alcohol  tests  performed  for  each  employee  category; 

2)  the  number  of  cortfirmatory  alcohol  tests  performed  for  each  employee  category, 

3)  the  number  of  confirmatory  test  results  which  were  equal  to  or  greater  than  0  04;  and 

4)  the  number  of  confirmatory  test  results  which  were  equal  to  or  greater  than  0.02.  but  less  than  0  04. 

A  sample  table  with  detailed  instructions  is  provided  for  Section  A.  JOB  APPUCANT/OOVERED  SERVICE  TRANSFER 
TESTING  INFORMATION  The  format  and  explanations  used  for  the  sample  table  apply  to  all  seven  of  the  tables  In 
Sections  A  and  B 

Information  on  actions  taken  with  those  persons  whose  alcohol  test  results  were  0.04  or  greater  is  required  at  the  end 
of  both  Sections  A  and  B.  Specific  instructions  for  providing  this  latter  information  are  given  after  the  instructions  for 
completing  the  tables  in  Sections  A  and  B. 


VIII 
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Page  1 1  JOB  APPUCANTT/COVERED  SERVICE  TRANSFER  TESTING  INFORMATION  (Section  A) 
requires  information  for  pre-employment/pre-duty  and  covered  service  transfer  testing. 
All  numbers  entered  into  this  table  should  be  separated  into  the  category  of  employment 
for  which  the  applicant  was  applying/transferring.  A  sample  table  with  example  numbers 
is  presented  on  page  x. 

Four  types  of  information  are  necessary  to  complete  the  left  side  of  this  table.  The  first 
blank  column  with  the  heading  "NUMBER  OF  INRIAL  TESTS"  requires  a  count  of  ail  initial 
alcohol  tests  performed  for  each  employee  category.  It  should  not  include  refusals  to 
lest.  The  second  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATORY  TESTS" 
requires  a  count  of  all  confirmatory  alcohol  tests  performed  for  each  employee  category. 

The  third  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATORY  TEST  RESULTS 
EQUAL  TO  OR  GREATER  THAN  0.04"  requires  a  count  for  each  employee  category. 

The  fourth  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATORY  TEST  RESULTS 
EQUAL  TO  OR  GREATER  THAN  0.02,  BUT  LESS  THAN  0.04"  requires  a  count  for  each 
employee  category. 

Each  column  in  the  table  should  be  added  and  the  answer  entered  in  the  row  marked 
TOTAL". 

A  sample  table  is  provided  on  page  x  with  example  numbers. 


Page  1 1  Below  the  table  for  pre-employment  testing  information  is  a  box  with  the  heading 
Number  of  applicants/transfers  denied  employmentAranster  following  an  alcohol  test 
irrdicating  an  alcohol  concentration  of  0.04  or  greater*  Enter  the  appropriate  number  in 
the  box  provided. 


SAMPLE  APPLICANT  TEST  RESULTS  TABLE 

The  following  example  is  for  Section  A,  JOB  APPLICANT  lESTING  INFORMATION,  which  summarizes 
pre-employment/pre-duty  testing  results.  The  procedures  detailed  here  also  apply  to  the  tables  in 
Section  B  which  require  you  to  summarize  testing  results  for  employees.  This  example  will  use  the 
categories  “Engine  Service"  and  'Train  Service"  to  illustrate  the  procedures  for  completing  the  form. 

Initial  tests  were  performed  on  1 57  job  applicants  for  engine  service  positions  during  the 
reporting  year.  This  information  is  entered  in  the  first  blank  column  of  the  table  in  the  row 
marked  "Engine  Service". 

Confirmatory  tests  were  necessary  for  6  of  the  1 57  applicants  for  engine  service  positions. 
Enter  this  information  in  the  second  blank  column  of  the  table  in  the  row  marked  "Engine 
Service".  The  confirmatory  test  results  for  these  6  applicants  were  the  following: 


IX 
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licant 

Confirmation  R^ult 

#1 

0.06 

#2 

0.01 

#3 

0.11 

#4 

0.04 

#5 

0.03 

#6 

0.02 

The  confirmatory  te^  results  tor  3  of  ihe  applicants  for  engine  service  positions  svere  equal 
to  or  greater  9)an  0.04.  Enter  this  information  in  the  third  blank  column  of  the  table  in  the 
row  marked  "Engirte  Service". 

The  confirmatory  test  results  for  2  of  the  applicants  for  engine  service  positions  were  equal 
to  or  greater  than  0.02,  but  less  tean  0.04.  Enter  this  tntermaton  in  the  fourth  blank 
column  of  the  table  in  the  row  marked  "Engine  Service". 

The  last  row,  marked  TOTAL",  requires  you  to  add  the  numbers  in  each  of  the  colurnns. 
With  this  example,  157  applicants  for  engine  service  positions  and  1 07  appteants  for  bain 
service  positions  were  subjected  to  initial  tests.  The  total  for  that  column  would  be  264 
(Le..  1 57  +  1 07).  The  same  procedure  should  be  used  for  each  column,  fi.e.,  add  afl  the, 
numbers  in  that  column  and  place  the  answer  in  the  last  row). 


PRE-EMPLOYMENTlPRE-DUTr  TESTING 

€*»Pl.0rE£ 

C»TfG0«» 

NOKBEP  O'* 

tE5T5 

NUMBER  Of 

CCNf IRMtrOR' 

TESTS 

NU*»ER  Of 

CONfi«M»TM»T  TEST 

RESULTS  EOuai  TO 

CR  GREATER  Than 

0  OT 

NCMBET)  0^ 

tONf»RM*TOfl»  ftST 

RESULTS  EAUAL  TO 

OR  GREATER  THAN 

D  o:  BUT  less  than 

0  OT 

Eo j 1 n»  Sere  •  c e 

6 

1 

^  r 

! 

J 

t 

rOT»l 

S 

_ 

4 

P 

— 

u 

, 

0  0  0  0  0 


Please  note  that  our  sample  data  collection  form  ^o  has  infomnaftion  for  train  service  wodcers  on  lirte 
two.  The  same  procedures  outlined  for  engine  service  should  be  followed  for  entering  the  data  on  train 
service  workers.  With  applicants  for  train  service  positions,  107  initial  tests  were  conducted  resulting  in 
3  confirmatory  tests.  The  confirmatory  test  result  for  1  of  the  train  service  applicants  was  equal  to  or 
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greater  than  0.04;  no  results  were  equal  to  or  greater  than  0.02,  but  less  than  0.04.  This  information  is 
entered  in  the  row  marked  'Train  Service". 

Note  that  adding  up  the  numbers  for  confirmation  results  in  columns  three  and  four  will  not 
always  match  the  number  entered  in  the  second  column,  "NUMBER  OF  CONFIRMATORY 
TESTS".  These  numbers  may  differ  since  some  confirmatory  test  results  may  be  less  than  0.02. 

Remember  that  the  same  procedures  indicated  above  are  to  be  used 
for  completing  all  of  the  tables  in  Sections  A  and  B. 


Pages  1 2-1 6  EMPLOYEE  TESTING  (Section  B),  as  indicated,  requires  information  for  company 
employees  in  covered  positions  only.  A  separate  table  must  be  completed  for 
each  category  of  test.  These  categories  include:  (1)  random  testing,  (2)  for  cause 
testing  due  to  accidents/injuries,  (3)  for  cause  testing  due  to  rule  violations,  (4)  for 
cause  testing  due  to  reasonable  suspicion,  (5)  post-positive  return  to  service 
testing,  and  (6)  follow-up  testing.  These  tables  are  to  be  filled  out  like  the  sample 
table  above.  Again,  these  numbers  do  not  include  refusals  for  testing. 


Pages  12-13  Following  the  table  that  summarizes  RANDOM  TESTING,  you  must  provide 
Additional  Testing  Data  on  those  employees  who  have  tested  positive.  This 
includes  disciplinary  actions  and  the  results  of  evaluations  and  rehabilitations. 


Pages  13-15  EMPLOYEE  TESTING  -  TESTING  FOR  CAUSE  INFORMATION  requires  three 
separate  tables,  one  for  accidents/injuries,  one  for  rules  violations,  and  one  for 
reasonable  suspicion.  In  the  shaded  portion  of  the  accidents/injuries  table  and 
the  rules  violations  table  you  must  indicate  whether  the  information  in  the  table  for 
testing  was  conducted  under  FRA  authority  or  under  railroad  authority. 
Reasonable  suspicion  testing  is  mandatory  under  FRA  regulations  and  not  subject 
to  railroad  discretion. 


Page  15  Following  the  table  that  summarizes  POST-POSmVE  RETURN  TO  SERVICE 
TESTING,  you  must  provide  a  count  of  the  'Number  of  employees  with  a 
confirmatory  alcohol  test  indicating  an  alcohol  concentration  of  0.04  or  greater 
who  were  returned  to  duty  in  a  covered  position  (having  complied  with  the 
recommendations  of  a  substance  abuse  professional  as  described  in  FRA 
regulations)*.  Report  this  information  only  for  employees  who  were  tested  during 
this  reporting  period. 


Pages  1 6-1 7  OTHER  TESTING/PROGRAM  INFORMATION  (Section  C)  requires  that  you  provide 
information  on  employees  who  tested  positive  for  drugs  and  alcohol  (at  the  same 
time),  information  on  violations  of  other  alcohol  provisions  (not  necessarily 
resulting  in  positive  alcohol  tests),  and  information  on  employees  who  refused  to 
submit  to  an  alcohol  test. 
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Page  1 6  Number  of  employees  adminislered  drug  arKj  alcohc^  tests  at  the  same  time 
resulting  in  a  verified  positive  drug  test  and  an  alcohol  test  indicating  an  alcohol 
concentration  of  0.04  or  greater,  requires  that  a  count  of  all  such  employees  be 
entered  in  the  indicated  box. 


Page  16  VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBITIONS  OF  THIS 
REGULATION,  requires  information  on  the  NUMBER  OF  COVERED  EMPLOYEES 
committing  such  a  violation,  a  description  of  the  VIOLATION  committed  (e.g.,  pre¬ 
duty  alcohol  use,  on  duty  alcohol  use,  on  duty  alcohol  possession),  and  a 
description  of  the  ACTION  TAKEN  in  response  to  the  violation. 

Page  17  EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST  requires' 
information  on  the  NUMBER  OF  COVERED  EMPLOYEES  vs^o  refused  to  submit 
to  an  alcohol  test  as  required  under  this  regulation,  and  a  description  of  the 
ACTION  TAKEN  in  response  to  the  refusal. 


Page  17  TRAINING/EDUCATION  (Section  D)  requires  information  on  .the  number  of 
supervisory  personnel  who  have  received  ^  required  alcohot  traming  during  the 
current  reporting  period. 


xii 
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READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM: 

1 .  All  items  refer  to  the  current  reporting  period  only  (for  example,  January  1 .  1 993  - 
December  31, 1993). 

2.  This  report  is  only  for  testing  REQUIRED  TO  BE  REPORTED  BY  THE  FEDERAL 
RAILROAD  ADMINISTRATION  (FRA)  AND  THE  U.S.  DEPARTMENT  OF 
TRANSPORTATION  (DOT): 

•  Results  should  be  reported  only  for  employees  in  COVERED  POSITIONS  as  defined 
by  FRA/DOT  alcohol  testing  regulations. 

•  The  information  requested  should  only  include  testing  for  alcohol  using  the  standard 
procedures  required  by  DOT  regulation  49  CFR  Part  40.  ' 

3.  Complete  all  items;  DO  NOT  LEAVE  ANY  ITEM  BLANK.  If  the  value  for  an  item  is 
zero  (0),  place  a  zero  (0)  on  the  form. 


A.  JOB  APPLICANT/COVERED  SERVICE  TRANSFER  TESTING  INFORMATION 


PRE-EMPLOYMENT/PRE-DUTY  TESTING 

EMPLOYEE 

CATEGORY 

NUMBER  OF 

INITIAL  TESTS 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.04 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02.  BUT  LESS  THAN 

0.04 

Engine  Seivice 


Train  Service 


DispatchefrOperator 


Signal  Seivice 


Other 


TOTAL 


Number  of  persons  denied  a  position  as  a  covered  employee  following  a  pre¬ 
employment/pre-duty  alcohot  test  indicating  an  alcohol  concentration  of  0.04 
or  greater; 


11 
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B.  EMPLOYEE  TESTING  -  RANDOM  TESTING  INFORMATION 


P^ANDOM  TESTING 

EMPLOYEE 

CATEGORY 

NUMBER  OF 

INITIAL  TESTS 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.04 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02,  BUT  LESS  THAN 

0.04 

Engine  Service 

Train  Service 

Dispatcher/Opertfor 

Signal  Service 

Oltier 

TOTAL 

Additional  Testing  Data 


1 


2. 


4. 


5. 


Number  of  disciplinary  actions  taken  (attach  narrative  statement 
describing  type  of  disciplinary  action  taken): 

Number  of  employees  referred  for  evaluation: 


Number  of  employees  evaluated  as  not  requiring  formal  treatment: 


Number  of  employees  evaluated  as  requiring  outpatient  treatment: 


Number  of  employees  evaluated  as  requiring  inpatient  treatment: 


12 
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B.  EMPLOYEE  TESTING  -  RANDOM  TESTING  INFORMATION  (continued) 


Additional  Testing  Data 


6 


7 


Number  of  employees  failing  to  complete  rehabilitation  (as  determined 
by  clinical  judgement  or  positive  test  on  return-to-work): 


Number  of  employees  who  completed  rehabilitation  determined  after 
investigation  to  have  been  involved  in  subsequent  alcohol  discipHnary 
offenses: 


B  EMPLOYEE  TESTING  -  TESTING  FOR  CAUSE  INFORMATION 

Note:  If  you  used  both  FRA  authority  and  railroad  authority  to  conduct  for  cause  breath 
testing  for  accidents/injuries  or  rules  violations,  please  fill  out  a  separate  chart  for  each 
authority,  i.e..  one  for  FRA  tests  and  one  for  railroad  tests  (extra  sheets  attached). 


FOR  CAUSE  ALCOHOL  TESTING 

DUE  TO  ACCIDEhlT*/INJURY 

^(Accidents  NOT  qualifying  under  49  CFR  Part  219  Subpart  C) 

(Testing  Conducted  Under:  FRA  FUife  Railroad  Rule  ) 

EMPLOYEE 

CATEGORY 

NUMBER  OF 

INITIAL  TESTS 

NUMBER  OF 

CONRRMATORY 

TESTS 

NUMBER  Of 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.04 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02.  BUT  LESS  THAN 

0.04 

Engine  Service 

Train  Service 

Dispatcher/Operalor 

Sigital  Service 

Other 

TOTAL 

13 
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FOR  CAUSE  ALCOHOL  TESTING 

REASONABLE  SUSPICION 

1 

EMPLOYEE 

CATEGORY 

NUMBER  OF 

INITIAL  TESTS 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

004 

NiJMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0  02,  BUT  LESS  THAN 

004 

j  Engine  Service 

‘ 

j 

j  Train  Service 

1  Oispatcher/Operalor 

[ 

■ 

j 

j  Signal  Service 

Other 
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B.  EMPLOYEE  TESTING  -  TESTING  FOR  CAUSE  INFORMATION  (continued) 


OPERATIONAL  TESTS  AND  INSPECTIONS 

The  following  items  request  information  concerning  the  railroad's  program  for  supervising  its 
employees  and  ensuring  that  they  are  free  from  impairments  caused  by  alcohol: 

1 .  Total  number  of  covered  employees  observed  in  documented  tests  and 

inspections  related  to  enforcement  of  the  railroad’s  rules  and  policies  - 

on  alcohol  use  (including,  but  not  limited  to,  observations  for  which  _ 

breath  tests  were  conducted  and  observations  after  accidents/incidents 
and  rule  violations): 


2.  Number  of  covered  employees  charged  with  a  violation  of  the  railroad's 
Rule  G  or  similar  rule  or  policy: 


B.  EMPLOYEE  TESTING  -  POST  POSITIVE  RETURN  TO  DUTY  TESTING 


POST  POSITIVE  RETURN  TO  SERVICE  TESTING 

i  I  I  j 


i  1 - 

1  1 

!  1 

EMPLOYEE  1  NUMBER  OF 

1 

i  CATEGORY  !  INmAL  TESTS 

-  j 

_ ^ _ 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.04 

NUMBER  OF  | 

CONFIRMATORY  TEST  j 
RESULTS  EQUAL  TO  j 
OB  GREATER  THAN  | 
0  02.  BUT  LESS  THAN  | 
0  04  1 

j  j 

'  Engine  Service 

1 

f 

ISSBOHHil 

1 

1  ’ 

1  :J  Service  | 

1 

_ ^ _ 

Other  j 

1 

TOTAL  ! 

1 

Number  of  employees  with  a  confirmatory  alcohol  test  indicating  an  alcohol 
concentration  of  0.04  or  greater  who  were  returned  to  duty  in  a  covered 
position  (having  complied  with  the  recommendations  of  a  substance  abuse 
professional  as  described  in  FRA  regulations): 


15 
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B.  EMPLOYEE  TESTiNG  -  FOLLOW-UP  TESTING 


C.  OTHER  TESTING/ PROGRAM  tNFORMATJON 


Number  of  employees  admmisteied  dmg  and  alcohol  te^  at  the  same  time 
resulting  In  a  verified  positive  cfcug  test  and  an  atoohol  test  IrKficating  an  aloohol 
concentration  of  0.04  or  greater: 


16 
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C.  OTHER  TESTING/PROGRAM  INFORMATION  (continued) 


EMPLOYEES  WHO  REFUSED  TO  SUBMrT  TO  AN  ALCOHOL  TEST 


NUMBER  OF 
COVERED 
EMPLOYEES 


D  TRAINING/EDUCATION 

I 

Training  During  Current  Reporting  Period 

Number  of  supervisors  who  have  received  the  required  training  in 
determining  the  existence  of  reasonable  suspicion  of  alcohol  misuse: 


17 
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CONTINUATION  SHEET  FOR  PAGE  7  -  EXTRA  REPORT  FORMS 
B.  EMPLOYEE  TESTING  -  FOR  CAUSE  TESTING  INFORMATION 


FOR  CAUSE  DRUG  TESTING 

DUE  TO  ACCIDENT*/INJURY 


*<Aocidents  NOT  qualifying  under  49  CFR  Part  219  Subpart  €) 
(Testing  Conducted  Under:  FRA  Rule  Railroad  Rule _ ) 


NUMBER  Of 

SPEOMENS  number  OF  SPECIMENS  VERIFIED  POSITIVE 
v/cDicicr,  FOR  EACH  TYPE  OF  DRUG 


NUMBER  OF 


NUMBER  OF  VERIFIED 


EMPLOYEE  SPECIMENS  POSITIVE  _ 

SPECIMENS  I  I 

CATEGORY  COLLECTED  VERIFIED  FOR  ONE  OR  I  Cocaine  Phency-  Opiates  Amphet-  1  Other  Corrtbined 

NEGATIVE  MORE  OF  I  juana  clidine  amines  I  Prohibited  [2] 

THEFWE  ItTMC)  tPCP)  |n] 

DRUGS  I  I 


FOR  CAUSE  DRUG  TESTING 

DUE  TO  RULES  VIOLATION 

(Testing  Conducted  Under:  FRA  Authority _ Railroad  Authority_) 


EMPLOYEE 

CATEGORY 


NUMBER  OF 
SPECIMENS 
COLLECTED 


NUMBER  OF 
SPEOMENS 


NUMBER  OF 
SPECIMENS 
VERIFIED 
POSITIVE 


NUMBER  OF  SPEOMENS  VERIFIED  POSITIVE 
FOR  EACH  TYPE  OF  DRUG 


VERIFIEO  FOR  ONE  OR 
NEGATIVE  MORE  OF 


Other 

Combined 

Prohibited 

121 

[1] 
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CONTINUATION  SHEET  FOR  PAGE  13  -  EXTRA  REPORT  FORMS 
B.  EMPLOYEE  TESTING  -  FOR  CAUSE  TESTING  INFORMATION 


FOR  CAUSE  ALCOHOL  TESTING 

DUE  TO  ACCIDENT’/INJURY 


•(Accidents  NOT  qualifying  under  49  CFR  Part  219  Subpart  C) 
(Testing  Corulucted  UruJer:  FRA  Rule^  Railroad  Rule  ) 


EMPLOYEE  CATEGORY 


Engine  Seivice 


NUMBER  OF  INITIAL 


NUMBER  OF 
CONFIRMATORY 


CONFIRMATORY  TEST 
RESULTS  EQUAL  TO  OR 
GREATER  THAN  0.04 


NUMBER  OF 
CONFIRMATORY  TEST 


RESULTS  EQUAL  TO  OR 
GREATER  THAN  0.02.  BUT 


LESS  THAN  0  04 


FOR  CAUSE  ALCOHOL  TESTING 

DUE  TO  RULES  VIOLATION 

(Testing  Conducted  UrKler:  FRA  Rule  Railroad  Rule 


EMPLOYEE  CATEGORY 


Engine  Seivice 


NUMBER  OF  INITIAL 


NUMBER  OF 
CONFIRMATORY 


CONFIRMATORY  TEST 
RESULTS  EQUAL  TO  OR 


GREATER  THAN  0.04 


CONFIRMATORY  TEST 
RESULTS  EQUAL  TO  OR 
GREATER  THAN  0.02.  BUT 
LESS  THAN  0.04 


IFR  Doc.  92-29684  Piled  12-10-92;  10:00 
am] 

MLUNQ  CODE  WlO-Ot-C 


Tuesday 

December  15,  1992 


Part  VI 

Department  of 
Transportation 

Federal  Transit  Administration 

49  CFR  Parts  653  and  664 

Drug  and  Alcohol  Testing  Programs; 
Proposed  Rules 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

49  CFR  Part  654 
[Docket  No  92-1] 

RIN  2132-AA38 

Prevention  of  Alcohol  Misuse  in 
Transit  Operations 

agency:  Federal  Transit  Administration, 
DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

summary:  On  October  28, 1991, 

President  Bush  signed  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991,  mandating  the  Federal  Transit 
Administration  to  issue  regulations  on 
drug  and  alcohol  testing  for  mass  transit 
workers.  This  document  proposes  the 
agency’s  alcohol  misuse  prevention 
program.  When  finalized  this  rule 
should  increase  the  safety  of  mass 
transit  operations  in  general. 

OATES:  Comments  on  this  proposed  rule 
must  be  submitted  by  April  14, 1993. 
ADDRESSES:  Comments  should  be  sent  to 
the  Rules  Docket  Clerk,  Docket  No.92- 
I,  Federal  Transit  Administration,  DOT, 
400  Seventh  St.  SW.,  room  9316, 
Washington,  DC  20590.  Comments  will 
be  available  for  inspection  at  this 
address  Monday  through  Friday  from  9 
a.m.  through  5  p.m.  If  you  would  like 
acknowledgment  of  receipt  of  your 
comment  please  include  a  stamped,  self- 
addressed  postcard  with  your  comment. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
legal  questions  contact  Nancy  M. 

Zaczek,  Office  of  the  Chief  Counsel. 
Federal  Transit  Administration,  DOT, 
400  Seventh  St,  SW.,  room  9316, 
Washington,  E)C  20590.  Telephone  202- 
366-4011  (voice);  202  366-2979  (TDD). 
For  program  issues  contact  Rhonda  M. 
Crawley,  Office  of  Safety,  Federal 
Transit  Administration,  DOT,  400 
Seventh  St,  SW.,  room  6432, 
Washington,  DC  20590.  Telephone  202- 
366-2896.  Copies  of  the  regulation  are 
available  in  alternative  formats  upon 
request. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Notes 

A.  Name  Change 

Congress  passed  reauthorization 
legislation  for  several  operating 
administrations  of  the  Department  of 
Transportation  (DOT)  in  the  Fall  of  1991 
(Intermodal  Surface  Transportation 
Efficiency  Act  of  1991,  Pub.  L.  102-240, 
December  18, 1991).  One  important 
provision  involved  the  name  change  for 
the  Urban  Mass  Transportation 


Administration  (UMTA).  We  are  now 
called  the  Federal  Transit 
Administration  (FTA).  In  addition,  all 
references  to  the  Urban  Mass 
Transportation  Act  of  1964  were 
changed  to  the  Federal  Transit  Act. 

B.  How  To  Bead  This  Proposed  Bale 

Today’s  rule,  as  it  affects  transit 
operators,  is  in  three  pieces.  The 
document  you  are  reading  now  contains 
a  proposed  part  654,  the  substantive 
regulations  for  alcohol  proposed  by  FTA 
for  recipients  of  funds  under  the  Federal 
Transit  Act,  as  amended,  and  section 
103(e)(4)  of  title  23  of  the  United  States 
Code.  There  is  a  brief  explanation  of 
these  provisions  in  the  preamble  section 
of  this  document  with  emphasis  on  how 
these  provisions  affect,  in  particular,  the 
transit  industry.  The  text  of  the 
substantive  regulation  we  are  proposing 
today  for  comment  follows  our 
preamble. 

In  addition,  however,  there  is  a  tong 
discussion  of  the  entire  Department  of 
Transportation’s  efforts  in  the  alcohol 
testing  area  in  a  separate  preamble 
which  precedes  this  document  in  this 
issue  of  the  Federal  Register.  This  DOT- 
wide  preamble  discusses  provisions  that 
all  of  the  operating  administrations  have 
in  common,  so  it  should  be  read  to 
ensure  a  complete  understanding  of 
today’s  substantive  proposed  rule. 

Finally,  there  is  a  third  document, 
consisting  of  its  own  rule  and  preamble, 
that  contains  the  technical  testing 
requirements  that  must  be  used  in 
conjunction  with  the  part  654 
substantive  regulations.  This  third 
document  adds  an  alcohol  subpart  to  49 
CFR  part  40,  the  Department-wide  drug 
testing  procedures  rule,  and  also  is 
published  elsewhere  in  today’s  issue  of 
the  Federal  Register. 

C.  Other  Belated  Documents 

In  addition  to  the  alcohol  rules  being 
published  today  by  FTA  and  several 
other  operating  administrations,  there 
are  a  number  of  drug  testing  documents 
that  .will  also  be  of  interest  to  transit 
providers.  Accompanying  this  alcohol 
NPRM  in  this  separate  part  is  FTA’s 
proposed  drug  testing  rule.  The  drug 
proposed  rule  contains  a  complete 
discussion  of  the  issues  involved  for 
mandated  drug  testing.  The  Omnibus 
Transportation  Employee  Testing  Act 
also  mandated  changes  to  current  DOT 
testing  procedures.  Accordingly,  in  the 
part  40  proposed  rule  mention^  above, 
there  are  also  drug-testing  related 
changes. 

Finally,  the  Department  is  issuing  an 
advance  notice  of  proposed  rulemaking 
on  issues  related  to  random  drug  testing. 


II.  Background 

On  November  22, 1988,  the  FTA  ' 
published  a  final  rule  requiring  certain 
small  and  large  operators,  who  were 
recipients  of  Federal  Transit  Act 
financial  assistance,  to  develop  and 
implement  drug  testing  programs.  On 
December  21, 1989,  approximately  200 
large  transit  systems  certified 
compliance  with  that  regulation  and 
began  implementing  urine  drug  testing 
for  5  types  of  drugs  of  safety-sensitive 
employees,  including  their  first  line 
supervisors.  Before  this  date,  the  FTA 
had  never  promulgated  any  drug  or 
alcohol  testing  regulations  for  the  transit 
industry. 

On  January  19, 1990,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  announced  its  decision  that 
FTA  did  not  have  sufficient  statutory 
authority  to  issue  an  anti-drug 
regulation  on  a  national  basis. 
{Amalgamated  Transit  Union  v. 

Skinner.  894  F.2d  1362  (D.C.  Qr.  1990)). 
Accordingly,  on  January  25, 1990,  FTA 
published  a  notice  in  the  Federal 
Register  suspending  its  anti-drug 
regulation. 

At  the  time  of  this  suspension,  the 
FTA,  as  well  as  DOT,  indicated  its 
commitment  to  acquiring  the  statutory 
mandate  to  reinstitute  testing  for  the 
transit  industry.  These  attempts  were 
successful  on  October  28, 1991,  when 
HR  2950,  the  Omnibus  Transportation 
Employee  Testing  Act,  (Pub.  L.  102- 
143)  was  signed  into  law  by  President 
Bush. 

Also  in  1991,  the  FTA  Office  of  Safety 
conducted  a  study  to  determine  the 
extent  of  drug  use  in  the  transit 
industry.  The  study’s  findings, 
contained  in  a  recently  released  report, 
analyze  the  results  of  two  surveys 
designed  to  gather  information  on 
substance  abuse  policies  and  programs 
as  well  as  drug  and  alcohol  use  patterns 
in  the  transit  industry.  Of  the  two 
surveys,  one  was  completed  by  transit 
system  managers  and  the  other  by 
safety-sensitive  transit  employees.  (See 
"Substance  Abuse  in  the  Transit 
Industry”,  Rept.  No.  DC-90-7021; 
November,  1991.) 

The  agency  survey  sought  information 
on  substance  abuse  program  policies 
and  procedures,  test  results  indicating 
drug  or  alcohol  use  during  calendar  year 
1990,  disciplinary  procedures, 
employee  training,  and  substance 
related  accident  data.  'The  survey  was 
mailed  to  four  hundred  transit  systems. 
Three-hundred-six  systems  comprise 
the  agency  data  base. 

The  employee  survey  was 
administered  to  1,975  safety-sensitive 
employees  at  nine  randomly  selected 


Federal  Register  /  Vbl.  57,  No.  241  /  Tuesday,  December  15,  1992  /  Proposed  Rules 


59647 


transit  systems  separated  into  three 
groups  based  on  annual  ridership.  The 
employee  questionnaire  was  focused 
solely  on  personal  use  of  drugs  and 
alcohol,  and  to  a  large  extent,  the 
questions  were  standardized  to  facilitate 
comparison  with  the  National  Institute 
on  Drug  Abuse  (NIDA)  Household 
Survey. 

The  study  was  designed  to  guarantee 
respondent  confidentiality  for  both  the 
agency  and  employee  surveys.  Since 
both  surveys  were  voluntary,  no  data 
were  collected  horn  any  system  or 
employee  who  did  not  consent  to 
participate. 

The  following  are  some  key  findings 
about  alcohol  use: 

•  Of  the  306  systems  in  the  data  base, 
78  percent  conduct  some  type  of  drug 
testing  and  58  percent  conduct  alcohol 
testing.  However,  when  asked  which 
substance  was  most  prevalently  abused 
by  the  workforce,  75  percent  of  the 
agencies  identihed  alcohol. 

•  The  personal  use  data  provided  in 
the  1988  and  1990  NIDA  household 
surveys  provide  a  benchmark  for 
comparisons  of  the  transit  industry 
results  with  those  of  the  general 
population.  Those  results  indicate  that 
self-reported  alcohol  use  by  transit 
employees  was  only  slightly  lower  than 
reported  use  by  the  general  population. 

•  About  six  percent  of  the  safety- 
sensitive  ^^mployees  reported  using 
alcohol  within  five  hours  before 
reporting  to  duty  or  during  duty  hours. 

•  Most  of  these  duty-related  drinkers 
were  also  high-volume  drinkers  of  six  to 
ten  or  more  drinks  each  occasion. 

•  About  two  percent  of  alcohol  test 
results  confirmed  consumption  for  all 
safet^sensitive  employees. 

•  Tbe  average  rate  of  alcohol  tests 
indicating  use  for  vehicle  and 
equipment  maintenance  personnel  is  3.7 
percent,  twice  that  for  vehicle  operators. 
Dispatchers  also  have  an  alcohol  testing 
rate  confirming  use  which  is  twice  that 
of  vehicle  operators. 

Based  on  the  study’s  findings,  the 
statutorily  mandated  testing  for 
substance  abuse  is  timely  and  well- 
founded.  This  rulemaking  should  aid  in 
the  control  of  alcohol  misuse  in  the 
transit  industry. 

III.  The  Omnibus  Transportation 
Employee  Testing  Act  of  1991 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (the  Act. 
title  V,  Pub.  L.  102-143,  October  28, 
1991)  mandates  operating 
administrations  within  the  Department 
of  Transportation,  including  the  FTA,  to 
issue  regulations  on  the  misuse  of 
alcohol  by  safety-sensitive  employees. 
While  there  is  a  complete  discussion  of 


the  various  provisions  of  the  Act  in  the 
Department-wide  preamble  found 
elsewhere  in  today’s  issue  of  the 
Federal  Register,  the  following 
discussion  highlights  provisions 
concerning  the  FTA. 

The  Federal  Transit  Administration 
must  issue  regulations  requiring 
recipients  of  sections  3. 9,  and  18  of  the 
Federal  Transit  Act.  as  amended,  and 
section  103(e)(4)  of  title  23  of  the  United 
States  Code  to  test  safety-sensitive 
employees  for  the  use  of  alcohol  in 
violation  of  law  or  Federal  regulation. 
The  Act  allows  the  FTA  to  defer  to 
regulations  issued  by  the  Federal 
Highway  Administration  (FHWA), 
under  the  Commercial  Motor  Vehicle 
Safety  Act  of  1986,  and  the  Federal 
Railroad  Administration  (FRA),  under 
the  Federal  Railroad  Safety  Act  of  1970 
for  operations  covered  by  these  statutes. 

As  a  condition  of  FTA  funding,  the 
Act  requires  recipients  to  establish  an 
alcohol  testing  program.  The  Act 
mandates  four  types  of  testing:  pre¬ 
employment,  reasonable  suspicion, 
random,  and  post-accident.  In  addition, 
the  statute  permits  periodic  testing, 
under  various  circumstances. 

The  Act  prescribes  that  certain  testing 
procedures  be  followed  to  protect  the 
integrity  of  the  test  as  well  as  the 
privacy  of  the  employee.  Recipients 
performing  any  of  the  prescribed  tests 
must  promote,  to  the  extent  practicable, 
the  individual's  privacy  while  the 
specimen  is  being  collected. 

The  Act  does  not  mandate  that 
recipients  follow  a  particular  course  of 
action  when  a  safety-sensitive  employee 
has  been  found  to  have  violated  law  or 
Federal  regulation  concerning  the  use  of 
alcohol.  Instead,  the  Act  directs  the  FTA 
to  issue  regulations  setting  forth,  as  it 
deems  appropriate,  possible 
consequences  for  using  alcohol, 
including  education,  counseling, 
rehabilitation  programs  and  possible 
suspension  or  termination. 

In  authorizing  this  regulatory  scheme, 
the  Act  has  pre-empted  all  inconsistent 
State  or  local  laws,  rules,  regulations, 
ordinances,  standards,  or  orders. 
Provisions  of  State  criminal  law  which 
impose  sanctions  for  reckless  conduct 
leading  to  actual  loss  of  life,  injury,  or 
damage  to  property,  however,  are  not 
pre-empted  by  the  Act. 

IV.  Previous  Action  by  the  Department 

On  November  2. 1989,  the  Office  of 
the  Secretary  of  DOT  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  to  solicit  ideas 
and  information  about  alcohol  use  and 
possible  future  alcohol  testing  for 
transportation  workers.  (54  FR  46326) 
The  ANPRM  requested  comments  on 


the  general  question  of  whether 
additional  Federal  measures  were 
necessary  to  respond  to  the  problem  of 
alcohol  misuse  among  transportation 
industry  employees.  If  a  commenter 
believed  further  action  was  necessary, 
the  ANPRM  asked  for  recommendations 
whether  the  further  action  should  be 
education:  enforcement;  alcohol  testing; 
and/or  state  programs.  The  ANPRM  also 
asked  what  activity  should  be 
prohibited.  And,  finally,  the  ANPRM 
asked  what  should  be  the  consequences 
for  an  employee  identified  as  using 
alcohol  on  the  job,  being  under  the 
influence  while  on  the  job.  or 
improperly  using  alcohol  before  work. 

Responses  were  received  horn  transit 
authorities:  small  rural  operators;  trade 
unions:  state  and  local  governments; 
medical  providers;  and  a  number  of 
individuals.  The  comments  to  this 
ANPRM  are  discussed  in  detail  in  the 
general  preamble  published  by  the  DOT 
Secretary’s  Office  elsewhere  in  today’s 
issue  of  the  Federal  Register.  What 
follows  is  a  summary  of  the  comments 
submitted  to  the  ANPRM  that 
specifically  discuss  the  Federal  Transit 
Administration  or  its  programs. 

FTA  comments  were  evenly  split  for 
and  against  any  proposed  new  Federal 
regulation  in  the  area  of  alcohol  misuse 
prevention.  However,  the  majority  of 
respondents  conceded  that  a 
combination  of  education,  testing  and 
rehabilitation,  coupled  with  additional 
financial  assistance  from  the  Federal 
Government,  was  necessary  to  ensure 
transportation  safety. 

A.  Pmbibition 

The  general  consensus  among 
commenters  was  that  alcohol 
consumption  by  any  safety-sensitive 
employee  should  be  prohibited  while  on 
duty.  Two  commenters  opined  that 
alcohol  prohibition  should  be  applied  to 
all  employees  while  on  duty  or  while  on 
company  property. 

B.  Education 

Most  commenters  recommended  that 
the  Federal  government  provide  funding 
for  educational  programs  in  alcohol 
misuse  prevention. 

C.  Testing  Method 

Commenters  expressed  concern  about 
the  type  and  cost  of  implementing  an 
alcohol  testing  program.  Blood  tests  are 
perceived  as  the  most  accurate  and  most 
capable  of  withstanding  legal  challenge. 
However,  some  consider  blood  tests  to 
be  the  most  invasive  to  the  individual. 
Some  commenters  opined  that  urine 
testing  would  require  an  observer 
during  the  collection  process.  Since 
alcohol  dissipates  much  more  rapidly  in 
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the  body  than  other  drugs,  commenters 
indicate  that  timing  ai^  sample 
collection  are  crudcd  fcH*  an  accurate 
reading.  Smaller  systems  raised 
concerns  about  the  cost  of  any  type  of 
testing. 

D.  Grounds  for  Testing 

Most  commenters  recommended 
employee  testing  for  only  reasonable 
cause  or  post-accident,  that  is.  when  an 
employee  is  believed  to  have  consumed 
alcohol,  or  where  an  accident  may  have 
been  due  to  alcohol  consumption. 
Commenters  further  stated  that  alcohol 
testing  should  be  for  all  employees 
involved  directly  or  indirectly  in 
transportation,  including  operators, 
supervisors,  mechanics  and  service 
persminel. 

E.  Pre-Duty  Abstinence 

Comments  from  both  labor  and 
management  expressed  concern  about 
enforcing  behavior  of  employees  off 
duty.  One  commenter  indicated  that 
local  law  prohibits  the  use  of  alcohol 
within  6  hours  of  reporting  for  woiic. 
Another  commenter  preferred  a  pre- 
duty  abstinence  rule  for  covered 
employees  similar  to  the  Federal 
Aviation  Administration  regulations 
that  prohibit  a  person  from  performing 
under  the  influence  of  alcohol,  or  who 
has  consumed  any  alcoholic  beverage 
within  eight  hours  of  reporting  for  duty. 
Another  commenter  stated  that  the  use 
of  alcohol  should  be  prc^ibited  at  least 
twelve  hours  before  starting  work. 

F.  What  is  a  Positive  Test? 

Most  employers  commented  that  a 
blood  alcohol  ccmcentration  (BAG)  level 
equal  to  or  greater  than  .04  can  result  in 
immediate  terminaticm.  One  commenter 
suggested  that  penalties  be  more 
stringent  for  on-duty  drivers  and  less 
stringent  for  other  safety-sensitive 
persons  in  the  transportation  industry. 
One  commenter  stated  that  a  .04  BAC 
level  “sends  a  message  of 
pennissiveness“  and  preferred  a  zero 
tolerance  level. 

G.  Consequences 

Employers  indicated  that  some  form 
of  disciplinary  action  is  initiated, 
including  temporary  suspension  at 
termination  of  employm^.  once  a 
safety-sensitive  employee’s  test 
indi^tes  alcohol  use.  Commenters 
recommended  allowing  each  recipient 
to  establish  its  own  disciplinary  rules  in 
accordance  with  its  collective 
bargaining  agreements  and  its  past 
experience. 


H.  Rehabilitation 

Most  commenters  stated  that 
rehabilitation  programs  should  be  at  the 
option  of  the  employer  and  not  be 
mandated  by  the  Federal  government. 
Local  attitudes,  labor/management 
agreements,  and  availability  of 
rehabilitation  services  are  some  of  the 
factors  that  may  affect  treatment 
policies.  In  addition,  any  requirement 
for  employers  to  pay  the  cost  of 
rehabilitation  or  to  pay  wages  for  an 
employee  who  is  not  working  was 
strictly  opposed.  However,  one 
commenter  noted  that  “it  is  more  coat 
effective  to  rehabilitate  a  skilled  worker 
than  to  hire  and  train  a  new  (me.” 

V.  Overview  of  Proposed  Rule 

This  notice  of  proposed  rulemaking 
(NPRM)  would  apply  to  recipients  of 
funds  under  sections  3. 9,  and  18  of  the 
Federal  Transit  Act,  as  amended,  and 
section  103(e)(4)  of  title  23  of  the  United 
States  Code.  It  requires  each  transit 
operator  (employer)  to  establish  and 
conduct  a  multi-faceted  alcohol  misuse 
prevention  program.  A  basic  component 
of  the  regulation  is  that  FTA  operators 
must  test  safety-sensitive  employees  for 
the  use  of  alcohol.  There  also  must  be 
education  about  the  health  and  safety 
problems  associated  with  akxdiol 
misuse. 

The  regulation  specifies  that 
emplo3Fers  may  not  allow  safety- 
sensitive  employees  to  consume  alcohol 
while  performing  a  safety-sensitive 
function,  for  four  hours  before  reporting 
for  duty,  or  for  eight  hours  following  an 
accident  or  until  an  employee  has 
actually  been  tested  for  alcohol 
following  an  accident,  whichever  occurs 
first  The  NPRM  proposes  testing  in  the 
following  situations: 

1.  Pre-employment/pre-duty 
(including  transfer  to  a  safety-sensitive 
position  within  the  organization); 

2.  Reasonable  suspidon; 

3.  Random; 

4.  Post-accident;  and 

5.  Return  to  duty/follow-up. 

The  NPRM  proposes  the  use  of  an 

evidential  breath  testing  device,  which 
has  a  printed  read-out  of  each  test 
result.  The  NPRM  proposes  different 
consequences,  bas^  on  the  measured 
alcohol  level. 

If  the  alcohol  concentration  is 
confirmed  at  or  greater  than  .02.  but  less 
than  .04,  the  covered  employee  must  be 
removed  from  his  or  her  saf^y-sensiti'^ 
position.  In  addition,  having  removed 
the  employee  from  his  or  hw  safet]^- 
sensitive  function,  an  employer  may 
elect  to  send  that  employe  ^me  im  a 
minimum  of  eight  hours  or.  after  some 
period  of  time,  retest  the  employee.  The 


employee  may  not  return  to  wori:  within 
eight  hours  of  the  first  test  unless  the 
employee's  tested  alcdml  concentration 
measures  less  than  J)2. 

If  an  alcohol  test  results  in  a 
confirmed  alcohol  concentration  at  .04 
or  greater,  the  covered  emjdoyee  must 
be  remov^  from  his  or  her  s^ety- 
sensitive  position,  be  told  about 
educational  and  rehabilitation  programs 
available,  and  be  evaluated  by  a 
substance  abuse  professional.  The 
proposed  rule  would  allow  the 
employer  to  require  that  the  employee 
go  through  rehabilitation,  although  the 
proposed  rule  would  not  require  the 
employer  to  pay  for  rehabilitatimi. 

^ch  employer  roust  have  a  policy 
statement  which  sets  out  its  policies  and 
procedures — ^including  omsequence^— 
for  its  alodml  misuse  prevention 
program.  The  policy  also  must  include 
details  concerning  the  timefirames 
during  which  employees  are  prohibited 
from  using  alcohol. 

Finally,  the  regulation  is  directed  at 
transit  operators  and  recipients  of 
Federal  funds  under  sections  3, 9.  and 
18  of  the  Federal  Transit  Act,  as 
amended,  and  section  103(e)(4)  of  title 
23  of  the  United  States  Co^.  Because 
our  statutory  mandate  directs  us  to 
develop  reflations  for  our  fmtees, 
there  is  no  language  directed  at  the 
individual  employee.  In  eedi  case,  it  is 
the  employer's  responsibility  to  develop 
a  program  and  implement  that  program 
in  compliance  with  these  regulations.  In 
sonae  cases  this  means  having 
responsibility  for  the  actions  of  its 
safety-sensitive  employees. 

VI.  Sectkm-by-Sectkm  Analysis 

As  mentioned  earlier  in  this 
reamble,  this  section  of  the  document 
ighlights  the  various  sections  of  the 
prop<»ed  rule,  and  should  be  reed  in 
conjunction  with  the  Department-wide 
preamble,  whidi  precedes  this 
document  in  this  issue  of  the  Federal 
Register.  Where  there  is  no  discussion 
of  a  particular  provision,  there  are  no 
FTA-spedfic  provisions  or  implications 
about  which  we  seek  comment  In  these 
cases,  we  still  ask  that  commenters 
direct  their  comments  to  the  FTA  docket 
on  these  provisions  based  on  the  FTA 
proposed  regulatory  text  and  the 
discussion  of  these  provirions  in  the 
DOT-wide  preamble. 

Subpart  A — General 
A.  Applicability  (§  654.3) 

The  FTA  pnqMJsed  rule  contains  a 
section  spedfit^y  describing  the 
applicability  of  the  rule  for  various 
grantees  under  the  Federal  lYanrit  Act, 
as  amended,  and  section  103(e)(4)  of 
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title  23  of  the  United  States  Code.  This 
is  necessary  for  clarity,  since  many  FTA 
grantees  have  portions  of  their 
operations  regulated  by  other  operating 
administrations  within  the  Department. 
In  addition,  the  Act  allows  FTA  to  defer 
to  alcohol  testing  regulations 
administered  by  the  FRA  under  the 
Federal  Railroad  Safety  Act  of  1970  or 
the  Federal  Highway  Administration 
under  the  Commercial  Motor  Vehicle 
Safety  Act  of  1986,  if  the  Secretary 
deems  that  the  operations  are 
adequately  covered  by  these  other 
agencies.  The  FTA  worked  with  other 
affected  operating  administrations  of  the 
DOT  to  reach  consensus  on  which 
regulation  should  apply.  This  section 
sets  out  which  regulation  applies,  under 
which  circumstances. 

1.  Federal  Railroad  Administration. 
Several  of  our  larger  grantees  have  light 
or  rapid  rail  subway  systems  regulated 
by  FTA  as  well  as  heavy  rail  commuter 
systems,  which  also  are  subject  to 
regulations  of  the  Federal  Railroad 
Administration.  Section  654.3  states 
that,  for  purposes  of  the  alcohol  rule, 
entities  or  operations  of  entities 
currently  governed  by  the  FRA  under 
the  Federal  Railroad  Safety  Act  of  1970 
will  continue  to  conduct  their  alcohol 
program  consistent  with  the  provisions 
of  the  FRA  regulations.  These  grantees 
must  certify  to  the  FTA  that  they  are  in 
compliance  with  the  FRA  regulations. 

2.  Federal  Highway  Administration. 
Grantees  with  safety-sensitive 
employees  subject  to  the  Commercial 
Drivers  License  Program  of  the  FHWA 
are  covered  by  the  I^A  alcohol  testing 
program,  not  that  of  FHWA.  However, 
drivers  employed  by  FTA  grantees,  who 
are  holders  of  Commercial  Drivers 
Licenses,  may  be  subject  to  other 

rami  ff cations  under  the  CDL  Program. 
For  example,  conviction  of  a  crime  (e.g., 
during  rmder  the  influence)  can  lead  to 
suspension  or  revocation  of  a 
commercial  driver  license.  Since  the 
FTA  has  no  direct  authority  over 
employees,  these  ramifications  would 
be  in  addition  to  those  identified  in 
today’s  proposed  part  654. 

3.  Unitea  States  Coast  Guard.  The  Act 
does  not  provide  the  Secretary  the 
discretion  to  defer  to  chemical  testing 
regulations  of  the  United  States  Coast 
Guard  (Coast  Guard)  for  its  marine 
employers  which  are  also  FTA  grantees. 
Further,  the  Act  does  not  include  any 
mandates  affecting  the  Coast  Guard, 
which  already  requires  alcohol  testing 
in  certain  circumstances. 

In  fact,  the  Coast  Guard  has  a  long 
history  of  requiring  chemical  testing 
(dangerous  drugs  and  alcohol)  by 
marine  employers.  Equally  long  is  Coast 
Guard’s  relationship  with  individual 


marine  employees,  since  it  is  the  Coast 
Guard  which  issues  and  revokes  a 
license,  certificate,  or  document  of  a 
marine  employee. 

Thus.  FTA  grantees  which  are  marine 
employers  are  subject  to  two  sets  of 
regulations,  those  of  the  Coast  Guard 
found  at  46  CFR  parts  4  and  16  and  33 
CFR  part  95  (which  are  already  in 
effect),  and  those  of  the  FTA,  which  will 
be  codified  as  today’s  part  654. 

In  addition,  marine  employees 
continue  to  be  subject  to  Coast  Guard 
regulations  at  46  QTl  parts  4.  5,  and  16 
and  33  CFR  part  95,  even  though  FTA’s 
regulations  do  not  apply  directly  to 
employees.  FTA’s  auAority  is  limited  to 
its  relationship  with  its  grantee/ 
employers. 

In  many  cases,  the  FTA  progrsun 
regulation,  as  proposed  in  today’s 
proposed  rule,  consists  of  more 
elements  than  the  Coast  Guard 
regulations  affecting  marine  employers. 
As  a  general  matter,  an  FTA  grantee 
generally  can  rely  on  the  FTA  program 
elements  of  the  regulation  to  also  be  in 
compliance  with  the  Coast  Guard 
reflations. 

However,  the  FTA  proposed 
mandatory  testing  would  use 
breathalyzers,  with  testing  done 
consistent  with  procedures  formd  in  49 
CFR  part  40.  Because  the  Coast  Guard 
regulations  authorizes  the  use  of  blood, 
their  regulations  include  procedures 
which  would  not  satisfy  the 
requirements  of  the  FTA  testing 
mandates. 

As  noted  earlier,  if  a  grantee/employer 
complies  with  the  program  testing 
requirements  of  this  part  654,  when  it 
becomes  final,  generally,  the  grantee 
also  vrtll  be  in  compliance  with  the 
employer  directed  portion  of  the  Coast 
Guard  regulations.  To  assist  in 
discerning  where  there  may  be 
differences  between  the  two  regulations, 
we  have  included  an  example  below  to 
show  how  the  regulations  are  different. 
In  addition,  as  we  discuss  specific 
sections  in  the  Section-By-Section 
Analysis  portion  of  this  preamble,  we 
have  highlighted  differences  in  the 
regulations. 

For  example,  part  5  of  the  Coast 
Guard  regulations  specifies  its  statutory 
obligation  to  revoke  a  license,  certificate 
or  document  of  any  person  who  has 
been  shown  at  a  hearing  to  be  a  user  of 
or  addicted  to  the  use  of  a  dangerous 
drug  or  to  have  been  convicted  of 
violating  a  dangerous  drug  law  of  the 
United  States. 

However,  the  FTA  has  no  authority 
over  the  individual  employee.  In  this 
example,  a  marine  employer,  which  is  a 
recipient  of  Federal  Transit  Act  funds 
must  use  the  program  as  set  out  in  part 


654.  However,  there  are  further 
responsibilities  if  the  employer  is 
dealing  with  an  employee  who  has 
failed  a  chemical  test,  including 
providing  specific  notice  to  the  Coast 
Guard  of  such  confirmed  alcohol  test 
result.  As  noted  in  §  654.3,  a  grantee  is 
directed  to  report  in  writing  a  test  result 
indicating  a  concentration  level  of  .04  or 
greater  for  an  employee  holding  a 
license  certificate  of  registry  or 
merchant  mariner’s  document  to  the 
nearest  Coast  Guard  Officer  in  Charge, 
Marine  Inspection  (OCMI). 

B.  Alcohol  Testing  Procedures  (§  654.5) 

This  section  mandates  compliance 
with  the  testing  procedures  for  alcohol 
testing  being  proposed  as  49  CFR  part 
40  in  a  separate  rulemaking  document 
published  elsewhere  in  today’s  issue  of 
the  Federal  Register  by  the  Secretary  of 
DOT.  The  procedures  are  incorporated 
by  reference  into  the  substantive 
regulations  in  part  654,  and  thus  must 
be  complied  with  in  conjunction  with 
part  654. 

C.  Definitions  (§  654.7) 

1.  Accident.  The  proposed  rule 
defines  accident  as  an  event  involving  a 
revenue  service  vehicle  which  meets 
one  of  four  criteria: 

(1)  It  must  be  reported  under 
regulations  of  one  of  three  other  DOT 
operating  administrations  (FRA,  FHWA, 
or  Coast  Guard); 

(2)  It  results  in  a  loss  of  human  life; 

(3)  It  results  in  injuiy  requiring 
transfer  to  a  medical  facility;  or 

(4)  It  results  in  property  damage  with 
an  estimated  value  of  more  than  $1,000. 

The  agency  is  proposing  $1,000  to  be 
consistent  with  the  threshold  reporting 
amount  of  our  section  15  reporting 
requirements.  The  amount  is  important 
in  the  context  of  whom  must  be  tested 
in  the  “post-accident”  setting,  as  well  as 
who  must  refi'ain  fi-om  using  alcohol  for 
a  prescribed  period  of  time  after  an 
accident. 

The  agency  seeks  comment  on  this 
provision,  and  in  particular  whether 
there  should  be  more  than  one  threshold 
amount  that  would  trigger  the  definition 
of  an  accident.  For  example,  there  could 
be  different  floors  based  on  the  type  of 
transit  vehicle  involved  in  the  accident. 
For  example,  $1,000  could  be  the 
threshold  for  a  transit  van  or  a  bus 
designated  to  carry  15  or  fewer  persons, 
but  another  amount — possibly  $5,000 — 
could  be  used  for  large  buses  and  rail 
vehicles. 

Is  there  another  basis  for 
distinguishing  different  dollar  threshold 
amounts?  What  are  they?  The  agency 
seeks  data  on  this  point,  including 
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average  accident  property  damage 
costs-^y  vehicle  type  i^ossible. 

2.  Covered  employee.  The  proposed 
rule  includes  a  definition  of  safety- 
sensitive  functions.  Anyone  who 
performs  a  safety-sensitive  function  will 
be  subject  to  the  provisions  of  the  rule. 

As  proposed,  the  FTA  defines  a  covered 
employee  to  be  any  individual  who 
performs  a  safety-sensitive  function, 
either  directly  employed  by  an  FTA 
recipient  or  as  a  contractor  to  an  FTA 
recipient.  In  this  context  a  contractor 
need  not  perform  under  a  formal 
contract — any  ongoing  relationship 
suffices  to  bestow  contractor  status. 

The  inclusion  of  contract  service 
raised  many  questions  in  the  suspended 
1988  FTA  drug  testing  rule.  Several 
small  operators  believe  including 
contractors  may  increase  the  difficuhy 
of  securing  maintenance  or  other  service 
typically  provided  on  a  contract-out 
basis.  According  to  letters  we  received, 
many  smaller  properties  use  outside 
sources  to  conduct  basic  maintenance 
for  their  vehicles.  These  smaller 
providers  do  not  believe  these  gas 
stations  or  other  providers  will  agree  to 
the  provisions  of  the  drug  testing  rule. 

Tne  FTA  believes  that,  based  on  (1) 
Recent  findings  by  Iowa  State 
University  in  the  preparation  of  a 
manual  on  maintenance  service 
contracting  and  (2)  Small  operators’ 
actual  experiences  related  to  this  issue, 
anticipated  compliance  di^culties  can 
be  resolved  satisfactorily. 

Further,  a  colloquy  on  the  floor 
during  debate  of  our  substance  abuse 
testing  legislation  makes  it  clear  that  the 
sponsors  of  this  legislation  intended  to 
include  in  testing  anyone  involved  in  a 
safety-sensitive  position — whether  it  be 
a  contractor  or  an  employee.  (“U.S. 

Cong.  Rec.”,  S14766.  Octr^  16. 1991) 

For  these  reasons,  contract  personnel 
who  provide  service  to  or  work  for  a 
recipient  in  lieu  of  direct-hire  safety- 
sensitive  employees  are  included  in  the 
definition  of  “covered  employee’*.  This 
concept  has  been  termed  “standing  in 
the  shoes’’  of  the  employer,  and  as  such 
are  covered  by  the  same  regulations  as 
the  employer  and  its  employees. 

The  agency  seeks  comment  on  this 
definition,  particularly  from  small 
systems  and  those  with  directly  related 
experiences. 

3.  Employer.  The  FTA  has  used  the 
term  employer  to  include  cmyone  who  is 
operating  transit  service,  which  is 
subject  to  this  rulemaking.  This 
includes  small  and  large  operators,  as 
well  as  a  consortium  that  may  be  formed 
to  respond  to  the  needs  of  several 
operators.  The  term  employer  is  used 
instead  of  recipient  to  avoid  any 
ranfusion  about  who  has  the 


respmisibility  imder  the  rule,  since 
States,  which  are  the  direct  recipients  of 
some  FTA  funds,  usually  do  not  run 
transit  systems. 

4.  Safety-sensitive.  The  proposed  rule 
defines  safety-sensitive  to  include  any 
function  related  to  the  operation  of  a 
revenue  service  vehicle;  controlling  the 
movement  or  dispatch  of  a  revenue 
service  vehicle;  maintaining  a  revenue 
service  vehicle,  or  directly  supervising  - 
any  employee  performing  one  of  these 
functions. 

*rhe  agency  is  including  maintenance 
functions  in  this  definition,  which  drew 
comment  in  the  1986  drug  testing 
rulemaking  context.  In  response  to  these 
comments,  FTA  sponsored  a  recent 
study.  “Substance  Abuse  in  the  Transit 
Industry”,  1991.  This  national  survey 
revealed  that,  for  the  176  responding 
systems  testing  for  alcohol  in  1990,  the 
test  rate  indicating  alcohol  use  among 
v^icle  operators  wfts  1.82  percent; 
however,  the  average  test  rate  indicating 
alcohol  use  for  vehicle  and  equipm«it 
maintenance  woricers  was  3.67  percent. 

In  addition,  of  the  1,975  safety- 
sensitive  employees  surveyed 
concerning  their  personal  use  of 
alcohol,  six  percent  reported  using 
alcohol  within  five  hours  before 
reporting  to  duty  or  during  duty  hours. 
Most  of  these  duty-related  drinkers  were 
also  high-volume  drinkers  of  six  to  ten 
or  more  drinks  per  incidence. 

Including  maintenance  functions  in 
the  definition  of  safety  sensitive  means 
that  these  workers  also  would  be  subject 
to  post-accident  testing.  Currently,  are 
maintenance  employees  tested  for 
alcohol  misuse?  If  yes,  under  what 
circumstances?  Are  maintenance 
employee  attendance  records  and 
production  reports  reviewed  for 
possible  signs  of  alcohol  misuse?  Also, 
do  we  need  the  concept  of  “dispatching 
a  vehicle”  if  the  definition  includes 
anyone  who  controls  the  movement  of 
the  vehicle? 

Finally,  while  this  definition  includes 
the  functions  to  be  covered,  the  agency 
recognizes  that  each  employer  will  have 
to  make  case-by-case  determinations  for 
some  employees,  based  on  the 
definition  and  other  guidance  material 
in  the  final  rule. 

5.  Small  operator.  The  definition  of 
small  operator  in  the  FTA  context  is 
di^rent  from  other  operating 
administrations  publishing  proposed 
rules  today.  Because  of  the  nature  of  our 
program — awarding  grants  to 
organizations  based  on  program  purpose 
and  demographic  size,  we  have  defined 
a  small  operator  as  a  recipient  which 
operates  in  an  area  less  than  200.000  in 
population.  A  large  operator  is  defined 
as  a  recipient  which  operates  in  an  area 


more  than  200,000  in  population.  Other 
modes  are  basing  the  distinction 
between  small  and  large  operators  on 
number  of  employees. 

D.  Pre-emption  of  State  and  Local  Laws 
(§654.9) 

The  statute  calls  for  Federal  pre¬ 
emption  in  the  field,  voiding  the  efiect 
of  any  inconsistent  state  or  local  law, 
ordinance,  eta  While  there  is  a 
complete  discussion  of  this  issue  in  the 
OST  preamble,  we  would  like  to 
highlight  this  section  for  FTA  readers. 

^e  question  of  whether  the  FTA  had 
authority  to  require  grantees  to 
implement  a  substance  abuse  program — 
and  what  was  the  effect  of  that  F^eral 
regulation  in  light  of  pre-existing 
inconsistent  State  provisions — was  an 
impediment  to  implementing  our  1988 
drug  testing  reflation. 

Congress  induded  langnege  in  the  Act 
indicating  that  no  State  (including  State 
Constitutions)  or  local  law  continues  in 
efiect  if  it  is  inconsistent  with  the  FTA 
alcohol  testing  regulation.  Consistent 
with  longstanding  Department-wide 
interpretation  of  Oils  type  of  pre¬ 
emption  language,  the  regulation 
specifies  that  “inconsistent  with”  means 
that  the  regulation: 

(1)  Pre-empts  a  State  or  local 
requirement  if  compliance  with  the 
local  requirement  and  the  FTA 
reflation  is  not  possible;  or 

(2)  Pre-empts  a  State  or  local 
requirement  if  compliance  with  the 
local  requirement  is  an  obstacle  to 
accomplishing  the  provisions  of  the 
FTA  regulation. 

On  tire  other  hand,  Oie  statute  and  the 
regulation  do  not  pre-empt  State 
criminal  laws  that  impose  sanctions  for 
reckless  conduct. 


E.  Starting  Date  for  Alcohol  Testing 
Programs  (§  654.15) 

This  section  sets  out  a  two-tier 
approach  to  mandatory  compliance  with 
these  alcohol  testing  rules.  Pot  large 
operators,  this  section  proposes 
compliance  within  one  year  of  the  final 
rule.  As  previously  discussed,  large 
operators  are  those  operating  in  areas  of 
200,000  or  more  in  population.  We 
propose  that  small  operators  must 
comply  within  two  years  of  the  final 
rule,  which  includes  operators  operating 
in  areas  of  less  than  200,000  in 
populaticm. 

This  is  one  of  the  few  instances  where 
the  FTA  regulation  differs  from  other 
operating  administration  proposed 
rules.  Other  NPRM’s  key  compliance  to 
employers  with  over  or  under  25 
employees.  Because  of  the  basic  system 
used  to  administer  the  FTA  grant 
program,  we  did  not  believe  it  feasible 
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to  mandate  comptianca  using  this 
criterion.  Accordingly,  we  have  keyed 
the  compliance  dates  to  the  population 
size  of  the  area  of  operation. 

F.  Compliance  a  Condition  of  FTA 
Finandai  Assistance  (§  654.17) 

The  statute  requires  FTA  to  establish 
regulations  for  an  alcohol  testing 
program  for  redpients  of  Federal 
Rnandal  assistance  under  sedion  3.  9  or 
18  of  the  Fedwal  Transit  Act.  as 
amended  or  section  103(e)(4)  of  title  23, 
United  States  Code.  The  statute  also 
states  that  a  redpient  shall  not  be 
eligible  for  such  Federal  finandai 
assistance  if  the  redpient  fails  to 
establish  sudi  a  program  in  accordance 
with  such  regulations.  Accordingly, 
continued  FTA  assistance  under  these 
four  funding  provisions  is  conting^nt 
upon  compliance  with  the  FTA 
substantive  alcohd  testing  regulaticm,  as 
welt  as  the  fH'Ocedurat  alcuhcd  testing 
regulation  at  part  40. 

Paragraph  (c)  of  this  section  sets  out 
the  role  for  the  States  in  this  program. 
Since  the  State  is  the  redpient  in  the 
case  of  section  18  funds,  and  soma 
sedion  9  funds,  it  is  a  “redpient”  for 
purposes  of  this  program.  As  such,  the 
State  has  an  affirmative  obligation  to 
certify  compliance  to  FTA.  However,  in 
all  cases,  this  money  is  funnelled  to 
smaller  entities  whidi  develop  and 
administOT  programs  consistent  with 
FTA  requirements.  For  purposes  of  this 
rule,  FTA  will  require  that  eadi  State 
certify  compliance  on  behalf  of  its 
subredpients  who  are  subjed  to  this 
rule.  Ea^  subrecipient  must  provide 
adecpiate  assurances  to  its  State  so  that 
the  State  can  certify  on  its  behalf. 

A  small  entity  will  be  subjed  to 
suspension  of  htnding.  through  the 
State,  if  it  is  not  possible  for  an 
appropriate  certification  to  be  made  on 
its  behalf,  or  if  the  FTA  has  reason  to 
believe  that  the  entity  is  not  in 
compliance  with  the  regulation  in  some 
other  mat«rial  way. 

This  sedion  also  states  thd  any 
misrepresentaticoi  or  adim  to  mislead 
the  FTA  is  a  criminal  violation  under 
sedion  1001  cd  title  18  of  the  United 
States  Ckide  (see  paragraph  (b)  of  the 
sedion). 

Subpart  B — Prohibitions 

A.  Behavior  and  Appearance  (§  654.23) 

The  proposed  rule  would  require  an 
emp)o3fm  to  remove  an  employee  from 
a  safety-sensitive  fundion  if  t^ 
employer  knows  that  the  employee’s 
behavior  or  appearance  is  chiuraderistic 
of  alcohol  misuse  os  his  or  her  ability 
to  perfonn  has  been  adversely  affect^ 
by  the  use  of  alcohol. 


The  agency  spedficaliy  sedcs 
comment  on  this  provision.  As 
proposed,  this  option  would  be 
available  to  the  employer  in  addition  to 
the  reasmiable  suspidon  basis  for 
testing.  Are  there  currently  standards 
such  as  this  in  use  in  the  transit 
industry?  Do  sudi  standards  enhance 
the  effectiveness  of  an  alcohol  testing 
program?  Are  there  proUems  unique  to 
the  transit  industry  in  integrating  such 
a  basis  for  removal  into  the  program? 

B.  Pre-Duty  Use  (§  654.27) 

To  ensure  the  safest  possible 
workplace  for  transit  industry 
employees  and  the  safast  possible 
service  for  transit  system  patrons,  the 
FTA  is  proposing  to  prohibit  employers 
with  knowledge  that  a  covered 
employee  consumed  alcohol  four  hours 
or  less  before  reporting  for  duty  from 
allowing  that  employee  to  perform  or 
continue  to  perform  a  safety-sensitive 
function. 

Because  this  requirement  affeds 
employees’  off-duty  behavior,  the  FTA 
seeks  comments  on  the  effed  of  this 
provision:  transit  systems  that  currently 
have  similar  work  rules  in  place  are 
particularly  encouraged  to  provide  any 
relevant  information. 

In  addition,  a  covered  employee  who 
is  on-call  would  have  the  opportunity  to 
acknowledge  the  use  of  alcohol  during 
the  preceding  four  hours,  and  to  take  an 
alcohol  test  to  determine  whether  or  not 
he  or  she  is  able  to  perfonn  his  or  her 
safety-sensitive  fundion. 

For  a  more  complete  discussion  on 
the  issues  involved  with  pre-duty 
testing  please  refer  to  the  DOT  general 
preamble. 

C.  Use  Following  an  Accident 
(§  654.29). 

The  Federal  Transit  Administration 
has  proposed  that  in  an  accident  each 
employer  must  ensure  that  the  covered 
employee  refrains  from  alcohol 
consumption  for  eight  hours  following 
the  accident  or  until  a  post-accident 
alcohol  test  is  administered,  whichev'er 
occurs  first. 

The  agency  believes  that  within  eight 
hours  most  alcohol  will  be  metabolized 
fiom  an  employee’s  system,  thus  making 
indicative  test  results  problematic.  Post¬ 
accident  testing  ensures  that  the 
employee  has  not  misused  alcohol 
while  performing  a  safety-sensitive 
fundion.  The  prohibition  on  use 
following  an  accident  for  a  stated  period 
proteds  the  covered  employee  from  the 
assumption  of  alcohol  misuse  that  could 
have  contributed  to  an  accident. 

In  1991.  a  mdmmsn  whose  train 
derailed  killed  five  porsms  and  injured 
200.  The  motorman  left  the  scene  of  the 


accident  and  subsequent  tests  showed 
that  the  blood  of  the  motorman  had  an 
alcohol  content  twice  the  legal  limit,  ten 
hours  after  the  crash.  Prohibiting 
alcohol  consumption  following  an 
accident  pending  the  performance  of 
post-accident  testing  provides  liability 
protedion  for  both  the  employer  and  the 
employee. 

I^A  solidts  comments  on  this 
proposed  prohibition.  Are  authorities 
currently  restriding  the  consumption  of 
alcohol  by  employees  for  a  stated  period 
between  an  accident  and  a  post-accident 
test? 

Subpart  C — Tests  Required 

A.  Pre-Employment/Pre-Duty  (§654.41) 

This  section  would  require  an 
employer  to  administer  an  alcohol  test 
to  a  covered  employee  before  the 
employee  performs  a  safety-sensitive 
function.  We  antidpate  that  most 
employers  will  require  the  test  as  part 
of  pre-employment  testing,  but  seek 
information  about  whether  this  is 
accurate. 

If  testing  is  done  at  the  pre- 
employment  stage,  and  a  new  hire  does 
not  initially  perform  safety-sensitive 
fundions,  then  this  sedion  would  also 
require  that  this  employee  be  given  an 
alcohol  test  before  he  or  she  is 
transferred  to  a  safety  sensitive  fundion. 

Also  proposed  in  this  .sedion  is  the 
employer’s  discretion  to  "accept’’  a  test 
(and  therefore  not  condud  its  own 
preemployment/pre-duty  test)  if  two 
conditions  are  met.  First,  that  the 
employee  has  had  an  alcohol  test 
conduded  by  a  DOT  agency  that 
comports  with  the  procedural  testing 
requirements  of  49  CFR  part  40  within 
the  previous  six  months,  indicating  an 
alcohol  concentration  less  than  .04;  and. 
second,  that  the  employer  eirsures  that 
no  previous  employer  of  whom  he  has 
knowledge  has  any  record  of  a  violation 
of  a  DOT  agency  regulation. 

The  agency  specifically  seeks 
comment  on  this  provision  and  whether 
it  poses  particular  problems  or  solutions 
for  the  transit  industry. 

B.  Post-Accident  (§654.43) 

The  NPRM  proposed  post-accident 
testing  for  the  misuse  of  alcohol  in  the 
case  of  any  ma.ss  transit  accident 
involving  a  loss  of  human  life,  or  other 
serious  l^ily  injury  or  significant 
property  damage. 

The  I%A  has  proposed  alcohol  testing 
of  all  surviving  safety-sensitive 
employees  present  and  on  duty  in  the 
vehicle  at  the  time  of  the  accident  or 
any  covered  employee  involved  in  the 
vehicle’s  most  recent  maintenance  or 
other  ssfet3P-sensitive  fundion 
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preceding  the  vehicle  being  placed  into 
revenue  service. 

The  Act  specihcally  requires 
substance  abuse  testing  in  the  case  of 
any  accident  involving  the  loss  of 
human  life.  In  other  cases,  the  covered 
employee  must  be  tested  unless  the 
employer  determines  that  the 
employee’s  performance  can  be 
completely  discounted  as  a  contributing 
factor  to  an  accident.  Alcohol-misuse 
related  accidents  account  for  a 
substantial  portion  of  all  major 
accidents  within  the  transit  industry.  In 
March  1991,  alcohol  tests  showed  that 
a  bus  driver  was  legally  dnmk  two 
hours  after  a  fatal  accident.  The  driver 
pulled  away  from  a  bus  stop,  apparently 
unaware  that  the  front  right  fender  of 
the  bus  had  struck  and  killed  a 
pedestrian.  Although  this  was  the  first 
fatal  accident  in  that  system’s  history,  it 
demonstrates  the  need  for  post-accident 
testing. 

What  has  been  your  authority’s 
experience  with  post-accident  testing  of 
employees  where  there  has  been  a 
fatality,  serious  bodily  injury  or 
property  damage? 

Tne  agency  specifically  solicits 
statistics  or  information  about  accidents, 
such  as  the  average  cost,  those  involving 
only  vehicle  damage,  those  involving 
damage  to  property  other  than  the 
provider’s,  human  injury,  etc. 

While  not  provideo  for  in  this  FTA 
proposed  rule.  Coast  Guard  regulations 
for  an  accident  resulting  in  the  death  of 
a  covered  employee  trigger  a 
requirement  to  test  the  corpse  for 
chemical  substances.  The  provision  is 
found  in  Coast  Guard  regulations  at  46 
CFR  4.0&-30. 

C.  Retesting  of  Covered  Employees  With 
an  Alcohol  Concentration  of  .02  or 
Greater  But  Less  Than  .04  (§  654.53) 

To  ensure  that  employees’  rights  are 
adequately  protected,  and  because 
alcohol  is  a  legal  substance,  the  FTA  is 
considering  requiring  employers  to 
provide  safety-sensitive  employees  who 
(1)  Confirm  at  an  alcohol  concentration 
of  .02  but  less  than  .04  and  (2)  Are 
scheduled  to  perform  safety-sensitive 
functions  within  eight  hours,  the 
opportunity  for  a  retest.  If  the 
employee's  alcohol  level  subsequently 
measures  less  than  .02,  or  eight  hours 
have  elapsed  since  the  confirmation 
test,  the  employee  would  be  permitted 
to  perform  or  continue  to  perform 
safety-sensitive  functions.  Any  test 
conducted  before  the  eight  hours  has 
elapsed  should  be  as  close  as  possible 
to  the  time  the  employee  would  report 
to  work. 

Also,  the  FTA  is  interested 
particularly  in  data  on  the  potential 


costs  of  this  provision,  as  well  as  its 
impact  on  productivity  and  actual 
operations. 

Subpart  D— Handling  of  Test  Results. 
Record  Retention,  and  (Confidentiality 

Reporting  of  Results  in  a  Management 
Information  System  (§  654.63) 

Elsewhere  in  today’s  issue  of  the 
Federal  Register  is  a  DOT-wide 
procedural  rule  on  alcohol  and  drug 
testing.  Within  this  proposed  rule,  there 
is  a  model  section  on  uniform  data 
reporting  requirements.  While  FTA’s 
proposed  rule  contains  the  reporting 
requirements  as  well,  it  is  the  preamble 
to  part  40  which  discusses  these 
provisions  in  detail.  Accordingly,  those 
interested  especially  in  this  section 
should  read  the  complete  discussion  of 
the  provisions  in  the  part  40  preamble. 

In  commenting  on  these  requirements 
please  indicate  either  or  both  docket 
numbers,  as  appropriate,  if  you  are 
responding  to  specific  questions  posed 
in  the  part  40  preamble,  the  substantive 
provisions  in  proposed  part  40  or  part 
654,  or  none  or  all  of  the  above. 

Subpart  E — Consequences  for 
Employees  Engaging  in  Prohibited 
Alcohol-Related  Conduct 

The  most  important  provision  in  this 
subpart  is  the  requirement  that  any 
safety-sensitive  employee  who  is  found 
to  have  an  alcohol  concentration  of  .02 
or  greater  must  be  removed  immediately 
from  his  or  her  safety-sensitive  position. 
Similarly,  if  a  supervisor  has  reasonable 
suspicion  that  an  employee  has 
consumed  alcohol,  he  or  she  must  make 
a  reasonable  suspicion  finding  and  refer 
that  employee  to  testing. 

The  mandated  action  when  the 
alcohol  content  level  is  between  .02  and 
.04  is  that  the  employee  must  cease  to 
perform  a  safety-sensitive  function. 

If  an  employee  tests  at  or  above  .04, 
that  employee  must  be  assessed  by  a 
substance  abuse  professional.  The 
employee  must  follow  the 
recommendations  of  the  SAP  before  he 
or  she  can  return  to  work  and  would  be 
subject  to  the  mandatory  follow-up 
tested  described  elsewhere  in  this 
preamble. 

In  addition,  if  the  employer's  policy 
so  states,  it  is  possible  that  the  employee 
will  be  required  to  undergo 
rehabilitation  before  returning  to  a 
safety-sensitive  function,  with  the 
approval  of  the  substance  abuse 
professional. 

The  issue  of  required  rehabilitation, 
as  well  as  possible  suspension  or 
termination  are  decisions  left  at  the 
local  level. 


Subpart  F— Alcohol  Misuse  Information. 
Training,  and  Referral 

A.  Employer  Obligation  To  Promulgate 
a  Policy  on  the  Misuse  of  Alcohol 
(§654.81) 

This  section  lists  all  of  the  elements 
which  must  be  included  in  the  policy 
statement  developed  by  the  employer 
and  made  avedlable  to  each  employee. 

This  section  also  notes  that  an 
employer  may  choose  to  have 
additional,  consistent  elements  in  its 
alcohol  program.  This  section  states  that 
the  policies  and  consequences  must 
clearly  describe  the  fact  that  they  are 
based  on  independent  authority. 

B.  Training  for  Supervisors  (§654.83) 

Training  is  required  for  supervisors 
making  reasonable  suspicion 
determinations,  which  result  in  alcohol 
testing.  The  section  specifies  that 
supervisors  must  receive  60  minutes  of 
such  training. 

FTA  is  interested  in  determining  if 
the  proposed  rule’s  training  provisions 
provide  enough  training  and  if  the 
provisions  are  consistent  with  current 
training  efiorts  in  the  industry.  For 
those  employers  who  provide  training, 
how  much  training  do  you  provide?  Is 
refi^her  training  conducted 
periodically?  Are  drug  and  alcohol 
training  activities  combined,  or  are  they 
separate?  Are  supervisors  and  non- 
supervisory  personnel  required  to 
participate  in  substance  abuse  training? 
Is  any  training  provided  on  an  optional 
basis?  How  much  training  is  provided: 

(1)  To  all  personnel; 

(2)  To  personnel  making  reasonable 
suspicion  determinations? 

Data  available  to  the  FTA  indicate 
that  the  success  rate  of  supervisors 
involved  in  making  reasonable 
suspicion  determinations  could  be 
significantly  increased  with  additional 
training.  The  agency  seeks  comment  of 
the  possibility  of  requiring  an  additional 
period  of  time,  up  to  an  additional  hour, 
for  supervisors  making  these  reasonable 
suspicion  determinations. 

In  addition,  results  of  a  recent  internal 
study  indicate  that  transit  personnel 
who  have  been  distributed  educational 
materials,  but  not  been  provided  with 
any  inter-active  training  evidence  little 
benefit  from  the  brochures,  etc.  We  are 
interested  in  knowing  if  any  transit 
property  has  provided  both  kinds  of 
education/training  and  whether  there 
was  a  perceptible  difference  in 
performance,  attitude,  interpersonal 
skills  or  the  like. 
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C  Referral,  Evaluation,  and  Treatment 
(§654.85) 

This  section  {Mroposes  that  every 
(xn'OTed  empkr^  who  violates  a 
prohibition  in  subpart  B  of  this  part 
must  be  evaluated  by  the  employer’s 
substance  abuse  profearional.  Part  of  the 
evaluation  includes  being  informed 
about  the  resources  available  to  deal 
with  problems  associated  with  alcohol 
misuse. 

Concemiztg  rehabilitaticm,  the  NPRM 
does  not  mandate  that  an  employer 
provide  it  to  a  covered  employee.  The 
NPRM  would  require  a  covert 
employee  whose  alcohol  com»ntration 
was  .04  or  greater  to  be  assessed  by  a 
substance  abuse  professional.  During 
this  assessment,  the  substance  abuse 
professional  must  inform  the  employee 
of  different  assistance  that  is  availidrle. 
Whether  or  not  there  is  roandatcwy 
rehabilitation,  and  who  pays  for 
rehabilitation  are  decisions  left  to  the 
local  level.  This  position  was  strongly 
endorsed  in  the  comments  submitted  on 
the  ANPRM,  discussed  in  an  earlier 
section  of  this  preamble. 

Furthw,  this  position  on 
rehabilitation  is  consistent  with 
congressional  debate  oa  the  t(q>ic.  In 
particular,  in  a  coUoq[uy  between 
Senators  Danforth  and  Hollings,  the 
Senatcus  make  it  clear  that  rehabilitation 
is  not  mandated  by  the  legislation,  nor 
does  the  legislation  specify  who  should 
pay  for  treatment,  whether  wages  must 
be  paid  during  treatment,  or  whether 
there  is  a  right  of  reinstatement.  The 
colloquy  confirms  the  proposed  rule’s 
position  that  such  arrangements  can  be 
left  to  negotiation  between  the  employer 
and  the  employee.  ("U.S.  Cong.  Rec.”, 
S14770,  October  16, 1991) 

The  substance  abuse  professional 
must  also  assess  the  employee  to 
determine  that  the  initi^  treatment 
advice  was  followed  before  the 
employee  is  allowed  to  return  to  work. 

It  is  this  section  as  well  that  would 
require  that  any  employee  testing  at  .04 
or  greater  would  be  subject  to  six 
follow-up  tests  within  the  first  twelve 
months  of  returning  to  work. 

D.  Requirement  To  Certify  Compliance 
(§  654.87) 

The  proposed  rule  states  that 
compliance  is  a  condition  of  FTA 
funding  and  that  each  recipient  must 
submit  an  annual  certification  affirming 
the  establishment  and  implementation 
of  an  alcohol  testing  program  consistent 
with  the  rule. 


VII.  Efifect  of  the  Americaiifl  With 
Disal^Hlies  Act  at  1990  on  Alcohol 
Testing  Programs 

Title  I  of  the  Americans  With 
Disabilities  Act  of  1990  (ADA)  focuses 
on  responsibilities  of  employers  for 
employees.  A  basic  premise  of  title  I  is 
that  a  person  with  a  disability  must  be 
provided  a  reasonable  accommodation 
to  work,  h  is  posuble  that  some  covered 
workers  will  be  considared  perscms  with 
disabilities  for  purposes  of  protections 
under  the  ADA.  For  a  more  complete 
discussion  of  this  issue  please  see  the 
EMDT-wide  preamble  preceding  this  FTA 
document  in  today's  Federal  Register. 

Vin.  Combined  Rnlemaldiig 

The  agency  is  considering  combining 
the  final  FTA  alcohol  and  chug  testing 
regulations  into  one  pcud  in  the  Code  of 
F^eral  Regulations.  The  advantage  of 
having  both  requirements  in  one  part  is 
that  the  regulations  could  share 
common  provisions.  The  disadvantage 
of  having  both  requirements  in  one  part 
is  that  the  programs,  in  many  essential^ 
ways,  will  be  difierent,  and  combining 
them  in  one  part  may  be  confusing  or 
difficult  to  understand.  If  the  rules  are 
not  issued  simultaneously,  the 
integration  would  occur  upon 
publication  of  the  later-in-time  final 
rule. 

The  agency  seeks  comment  on  the 
utility  of  combined  provi»iH». 

DC.  Regulatory  Process  Matters 

A.  Executive  Order  12291 

The  FTA  has  evaluated  the  industry 
costs  and  benefits  of  this  alcohol  testing 
rule,  which  requires  that  transit 
industry  personnel  who  perform  safety 
sensitive  functions  be  covered  by  a 
program  to  control  alcohol  misuse  in 
mass  transportation  operations.  The 
FTA  has  determined  that  this 
rulemaking  is  not  a  major  rule  under 
Executive  order  12291,  because  the 
required  alcohol  testing  program  is  not 
likely  to  have  costs  of  over  $100  million 
in  any  one  year. 

The  materials  used  in  preparing  the 
economic  impact  estimates  for  its 
preliminary  regulatory  evaluation  are 
based  on  (1)  data  on  the  mass  transit 
industry  included  in  the  National  Urban 
Mass  Transportation  Statistics  Section 
■  15  Annual  Reports  and  other  reports;  (2) 
data  from  the  1991  report  entitled 
Substance  Abuse  in  the  Transit  Industry 
prepared  for  the  FTA  by  Booz,  Allen  & 
Hamilton,  Inc;  (.I)  data  provided  by  tha 
National  Institute  on  Drug  Abuse 
(NIDA):  and  (4)  information  gleaned 
from  other  agencies  and  individuals 
knowledgeable  about  alcohol  misuse 
and  testing  in  the  United  States. 


Many  of  the  questions  raised  in 
today’s  preamble  seek  to  verify  and 
expand  the  information  the  FTA 
currently  has  available  to  it.  The 
preliminary  regulatory  impact  anal3rsis 
is  available  for  public  inspection  in  the 
public  docket  established  for  this 
rulemaking. 

B.  Departmental  Significance 

This  rule  is  a  “significant  regulation” 
as  defined  1^  the  Department’s 
Regulatory  Policies  and  Procedures, 
bemuse  it  involves  an  important 
departmental  policy  and  will  probably 
generate  a  great  deal  of  public  interest. 
The  pmpose  of  this  rule  is  to  make  mass 
transit  systems  safer  by  ensuring  that 
safely  sensitive  employees  do  not 
misuse  alcohol  in  the  workplace. 

C.  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C  603(a), 
the  Federal  Transit  Administration  has 
made  a  preliminary  assessment  of  the 
possible  effects  of  the  rule  on  small 
businesses.  To  the  extent  possible,  the 
agency  has  made  efforts  to  acknowledge 
the  differences  between  small  and  large 
entities,  and  to  make  accommodations 
in  the  rule  as  possible.  At  this  time,  the 
agency  can  not  say  whether  there  is  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

D.  Paperwork  Reduction  Act 

This  rule  includes  informatiem 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act.  A  request  for 
Paperwork  Reduction  Act  approval  will 
be  submitted  to  the  Office  of 
Management  and  Budget  in  conjunction 
with  this  rule.  Information  collection 
requirements  are  not  effective  until 
Paperwork  Act  clearance  has  been 
received. 

E.  Executive  Order  12612 

This  action  has  been  reviewed  under 
Executive  order  12612,  on  Federalism. 
Although  the  Federal  Transit 
Administration  has  determined  that  this 
action  has  significant  federalism 
implications  to  warrant  a  federalism 
assessment,  this  rulemaking  is 
mandated  by  Congress  in  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991.  FTA  has  limited  discretion. 

The  1991  legislation  mandates  the 
Federal  Transit  Administration  to  issue 
regulations  requiring  that  giantoes  of 
section  3,  9,  and  18  of  the  Federal 
Transit  Act  of  1964  and  lG3(e)(4}  of  title 
23  of  the  United  States  Code  test  their 
safety  sensitive  employees  for  the  u.>e  of 
alcohol  in  violation  of  law  or  federal 
regulation. 

Before  passage  of  the  Omnibus 
Transportation  Employee  Testing  Act  of 
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1991.  safety  issues  were  largely  bandied 
as  a  local  matter.  This  Act  mates  the 
Federal  role  more  clear  by  including 
specihc  Federal  pre-emption  language. 
This  makes  it  clear  that,  in  the  area  of 
substance  abuse  testing,  Federal 
regulations  are  to  take  precedence  over 
any  inconsistent  local  specification. 

Although  Congress  has  pre-empted 
state  or  local  law.  the  FTA  has 
preserved  the  local  role  in  mass  transit 
safety.  Testing  programs  created  by 
virtue  of  a  grantee’s  own  authority  and 
which  are  not  inconsistent  w'ith  this 
regulation,  are  not  disturbed  by  this 
regulation. 

F.  National  Environmental  Policy  Act 

The  agency  has  determined  that  this 
regulation  has  no  environmental 
implications.  Its  purpose  is  to  regulate 
the  behavior  of  those  safety-sensitive 
employees  who  work  in  the  transit 
industry  and  will  have  no  appreciable 
effect  on  the  quality  of  the  environment. 

C.  Energy  Impact  Implications 

This  regulation  does  not  affect  the  use 
of  energy  because  it  regulates  the 
behavior  of  those  safety  sensitive 
employees  who  work  in  the  transit 
industry. 

List  of  Subjects  in  49  CFR  Part  654 

Alcohol  testing.  Mass  transit.  Grant 
programs — transportation.  Reporting 
and  recordkeeping  requirements.  Safety, 
and  Transportation. 

Accordingly,  for  the  reasons  cited 
above,  the  agency  proposes  to  amend 
title  49  by  adding  a  new  part  654.  to 
read  as  set  forth  below: 

PART  654— PREVENTION  OF 
ALCOHOL  MISUSE  IN  TRANSIT 
OPERATIONS 

Subpart  A — General 

Sec. 

654.1  Purpose. 

654.3  Applicability. 

654.5  Alcohol  testing  procedures. 

654.7  Definitions. 

654. Q  Pre-emption  of  State  and  local  laws. 
654.11  Other  requirements  imposed  by 
employers. 

654.13  Requirement  for  notice. 

654.15  Starting  date  for  alcohol  testing 
programs. 

654.17  Compliance  a  condition  of  FTA 
hnancial  assistance. 

Subpart  B — Prohibitiona 
654.21  Alcohol  concentration. 

654.23  Behavior  and  appearance. 

654.25  On-duty  use. 

654.27  Pre-duty  use. 

654.29  Use  following  an  accident 
654.3'  Refusal  to  submit  to  a  required  - 
alcohol  test. 


Subpart  C— Taata  Raquirad 

654.41  Pre-employment/pre-duty  testing. 
654.43  Post-accident  testing. 

654.45  Random  testing. 

654.47  Reasonable  suspicion  testing. 

654.49  Retum-to-duty  testing. 

654.51  Follow-up  testing. 

654.53  Retesting  of  covered  employees  with 
an  alcohol  concentration  of  .02  or  greater 
but  less  than  .04. 

Subpart  D— Handling  of  Taat  Raaulta, 

Rac^  Ratontlon,  and  Confidantiality 

654.61  Retention  of  records. 

654.63  Reporting  of  results  in  a 
management  information  system. 

654.65  Access  to  facilities  and  records. 

Subpart  E— Conaaquancaa  for  Employaaa 
Engaging  In  Alcohoi-Ralatad  Conduct 

654.71  Removal  fixim  safety-sensitive 
function. 

654.73  Required  evaluation  and  testing. 
654.75  Other  alcohol-related  conduct. 

Subpart  F— Alcohol  Miauae  Information, 
Training,  and  Referral 

654.61  Employer  obligation  to  promulgate  a 
policy  on  the  misuse  of  alcohol. 

654.83  Training  for  supervisors. 

654.85  Referral,  evaluation,  and  treatment. 
654.87  Requirement  to  certify  compliance. 

Appendix  to  Part  654 — Sample  Certifications 
of  Compliance 

Authority:  Sec.  6,  Pub.  L.  102-143,  October 
28, 1991;  49  CFR  1.51. 

Subpart  A — Gerteral 

§654.1  Purpoaa. 

The  purpose  of  this  part  is  to  establish 
programs  designed  to  help  prevent 
accidents  and  injuries  resulting  from  the 
misuse  of  alcohol  by  employees  who 
perform  safety-sensitive  functions  for 
employers  receiving  assistance  from  the 
Federal  Transit  Administration  (FTA). 

§654.3  Applicability. 

(a)  Except  as  specifically  excluded  in 
paragraph  (b)  of  this  section,  this  part 
applies  to — 

(1)  Any  recipient  of  Federal  financial 
assistance  under  section  3,  9.  or  18  of 
the  Federal  Transit  Act,  as  amended; 
and 

(2)  Any  recipient  of  Federal  financial 
assistance  under  section  103(e)(4)  of 
title  23  of  the  United  States  Code. 

(b)  The  specific  commuter  rail  service 
of  an  FTA  recipient,  if  this  service  is 
subject  to  alcohol  regulations  of  the 
Federal  Railroad  Administration  (FRA) 
(See  §  219.3  of  this  title),  is  specifically 
excluded  from  applicability  of  this  part, 
except  for  the  certification  requirement 
in  §  654.87.  (See  the  appendix  to  this 
part  for  specific  certification  language.) 

(c)  An  employer  with  safety-sensitive 
employees  subject  to  the  requirements 
of  the  Commerdal  Drivers  License 
Program  or  other  program  administered 


by  the  Federal  Highway  Administration 
that  could  subject  these  employees  to 
alcohol  misuse  regulations  issued  by  the 
Federal  Highway  Administration  shall 
cover  these  workers  under  the  alcohol 
pro-am  specified  in  this  part  654. 

(d)(1)  A  grantee  with  marine  vessel 
crew  members  is  subject  to  chemical 
testing  regulations  issued  by  the  U.S. 
Coast  Guard  and  the  alcohol  misuse 
testing  program  regulations  specified  in 
this  part  654.  Compliance  with  part  654 
may  generally  be  considered 
compliance  with  the  comparable  U.S. 
Coast  Guard  provisions  in  46  CFR  parts 
4.  5,  and  16. 

(2)  However,  the  Coast  Guard 
regulations  encompass  sanctions  and 
other  ramifications  for  individual 
marine  employees,  whereas  the  FTA 
regulations  apply  to  and  have 
ramifications  for  grantees  funded  under 
the  Federal  Transit  Act,  as  amended, 
and  section  103(c)(4)  of  title  23  of  the 
United  States  Code.  Accordingly,  in  the 
case  of  covered  marine  employees,  there 
are  additional  provisions  which  apply 
to  FTA  recipients.  ’The  Coast  Guard 
regulations  are  contained  in  33  CFR  part 
95  and  46  CFR  parts  4.  5,  and  16. 

(3)  Nothing  in  this  part  prohibits  the 
Coast  Guard  from  directing  chemical 
testing  or  obtaining  test  records,  as 
provided  for  in  Coast  Guard  regulations 
at  46  CFR  parts  4  and  16  and  33  CFR 
part  95.  A  grantee  shall  report  in  writing 
to  the  nearest  Coast  Guard  Officer  in 
Charge,  Marine  Inspection  (OCMI)  test 
results  indicating  an  alcohol 
concentration  of  .04  or  greater  for  an 
individual  holding  a  license,  certificate 
of  registry,  or  merchant  mariner’s 
document. 

§  654.5  Alcohol  tasting  procedures. 

Each  employer  shall  ensure  that  all 
alcohol  testing  conducted  .under  this 
part  complies  with  the  procedures  set 
forth  in  part  40  of  this  title.  The 
provisions  of  part  40  that  address 
alcohol  testing  are  made  applicable  to 
employers  by  this  part. 

§654.7  Definitions. 

As  used  in  this  part — 

Accident  means  an  occurrence 
associated  with  the  operation  of  a 
revenue  service  vehicle,  whether  or  not 
the  vehicle  is  in  revenue  service,  if — 

(1)  An  individual  dies  or  must  be 
taken  to  a  medical  treatment  facility; 

(2)  The  occurrence  results  in  property 
damage  that  is  estimated  to  be  more 
than  $1,000;  or 

(3)  The  occurrence  must  be  repotted 
to  the  Federal  Highway  Administration, 
the  Federal  Railroad  Administration,  or 
is  a  reportable  incident  to  the  Coast 
Guard,  under  applicable  regulations. 
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Administrator  means  the 
Administrator  of  the  Federal  Transit 
Administration  or  the  Administrator’s 
designee. 

Alcohol  means  ethyl  alcohol 
(ethanol). 

Alcohol  concentration  (or  content) 
means  the  alcohol  in  a  volume  of  breath 
expressed  in  terms  of  grams  of  alcohol 
per  210  liters  of  breath  as  indicated  by 
an  evidential  breath  test  under  this  part. 
When  the  indicated  alcohol 
concentration  of  a  covered  employee  on 
an  initial  alcohol  test  is  different  from 
an  indicated  alcohol  concentration  on  a 
confirmatory  test,  the  employee  shall  be 
considered  to  have  the  lower  indicated 
concentration. 

Alcohol  use  means  the  consumption 
of  any  beverage,  mixture,  or  preparation, 
including  any  medication,  containing 
alcohol. 

Certification  means  the  written 
afHrmation  by  an  FTA  recipient  that  the 
recipient  has  complied  with  the 
provisions  of  this  part.  A  valid 
certification  is  a  condition  of  FTA 
funding  and  must  meet  the 
requirements  of  this  part.  Each 
certiHcation  must  be  authorized  by  the 
recipient’s  governing  board  or  other 
authorizing  official  and  must  be  signed 
by  a  party  specifically  authorized  to  do 
so.  (See  §654.87  for  requirements  on 
certification.) 

Confirmatory  test  means  a  second 
analytical  procedure,  separate  from  the 
screening  test,  to  determine  the 
concentration  of  alcohol  in  a  covered 
employee’s  system.  The  confirmatory 
test  may  or  may  not  use  a  different 
chemical  principle  from  that  of  the 
screening  test,  but  shall  employ  a 
scientifically  recognized  method  of 
testing  capable  of  providing  quantitative 
data  regarding  alcohol  concentration. 

For  specific  requirements  concerning 
breath  analysis  testing  devices  see  part 
40  of  this  title. 

Consortium  means  an  entity, 
including  a  group  or  association  of 
employers,  recipients,  subrecipients,  or 
contractors,  that  provides  alcohol 
testing  as  required  by  this  part  or  other 
DOT  alcohol  testing  rules,  and  which 
acts  on  behalf  of  the  employers. 

Covered  employee  means  a  person  ‘ 
who  performs  a  safety-sensitive  function 
and  is  (1)  Directly  employed  by  an 
employer  or  (2)  Employed  by  or 
contracts  with  a  person  or  organization 
that  provides  service  to  the  employer 
under  contract  or  other  agreement.  This 
definition  includes  current  employees 
transferring  to  a  safety-sensitive 
function.  For  purposes  of  pre- 
employment/pre-duty  testing  only,  the 
term  covered  employee  includes  a 


person  applying  to  perform  a  safety- 
sensitive  function. 

DOT  means  the  United  States 
Department  of  Transportation. 

DOT  agency  means  an  agency  (or 
’’operating  administration”)  of  the 
United  States  Department  of 
Transportation  administering 
regulations  requiring  alcohol  testing  (14 
CFR  part  61;  49  CTR  parts  199,  219,  382, 
and  654)  in  accordance  with  part  40  of 
this  title. 

Employer  means  an  entity  engaging 
one  or  more  covered  employees  that  is 
subject  to  FTA  regulations  specifying 
requirements  for  an  alcohol  misuse 
prevention  program.  As  used  in  this 
part,  employer  includes  a  large  operator, 
a  small  o{>erator,  and  any  consortium  or 
joint  enterprise  comprised  of  two  or 
more  employing  entities  requiring 
compliance  with  this  part  and  part  40  of 
this  title. 

FTA  means  the  Federal  Transit 
Administration  (formerly  the  Urban 
Mass  Transportation  Administration), 
an  agency  of  the  U.S.  Department  of 
Transportation. 

Initial  alcohol  test  (or  screening  test) 
means  an  analytical  procedure  to 
determine  whether  a  covered  employee 
may  have  a  prohibited  concentration  of 
alcohol  in  his  or  her  system. 

Large  operator  means  a  recipient 
operating  in  an  area  of  200,000  or  more 
in  population. 

Performing  (a  safety-sensitive 
function)  means  a  covered  employee  is 
considered  to  be  performing  a  safety- 
sensitive  function  and  includes  any 
period  in  which  he  or  she  is  actually 
performing,  ready  to  perform,  or 
immediately  available  to  perform  such 
functions. 

Recipient  means  a  grantee  of  Federal 
financial  assistance  of  Federal  Transit 
Act  funds  (including  a  State)  under 
sections  3.  9,  or  18  or  under  section 
103(e)(4)  of  title  23  of  the  United  States 
Code. 

Refuse  to  submit  (to  an  alcohol  test) 
means  that  a  covered  employee  fails  to 
provide  adequate  breath  for  testing 
without  a  valid  medical  explanation 
after  he  or  she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  the  provisions  of  this  part,  or 
engages  in  conduct  that  clearly  obstructs 
the  collection  process. 

Revenue  service  vehicle  means  a  bus, 
van,  car,  rail  car,  locomotive,  trolley  car, 
trolley  bus,  vessel,  or  vehicle  used  on  a 
fixed  guideway  or  inclined  plane  and 
used  to  transport  passengers. 

Safety-sensitive  function  means  any 
duty  related  to  the  safe  operation  of 
mass  transportation  service  by  an 
employer,  including: 


(1)  Operating  a  revenue  service 
vehicle,  whether  or  not  the  vehicle  is  in 
revenue  service; 

(2)  Controlling  dispatch  or  movement 
of  a  revenue  service  vehicle; 

(3)  Maintaining  a  revenue  service 
vehicle  or  equipment  used  in  revenue 
service;  or 

(4)  Directly  supervising  an  employee 
who  performs  a  function  listed  in 
paragraphs  (1)  through  (3)  of  this 
definition. 

Small  operator  means  a  recipient 
operating  in  an  area  of  less  than  200,000 
in  population. 

Suostance  abuse  professional  means  a 
licensed  physician  (Medical  Doctor  or 
Doctor  of  Osteopathy),  or  a  licensed  or 
certified  psychologist,  social  worker,  or 
employee  assistance  professional  with 
knowledge  of  and  clinical  experience  in 
the  diagnosis  and  treatment  of  alcohol- 
related  disorders. 

§654.9  Pre-emption  of  State  and  local 
laws. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  pre  empts 
any  State  or  local  law,  rule,  regulation, 
or  order  to  the  extent  that: 

(1)  Compliance  with  both  the  State  or 
local  requirement  and  this  part  is  not 
possible;  or 

(2)  Compliance  with  the  State  or  local 
requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  any 
requirement  in  this  part. 

(d)  This  part  shall  not  be  construed  to 
pre-empt  provisions  of  State  criminal 
law  that  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
injury,  or  damage  to  property,  whether 
the  provisions  apply  specifically  to 
transportation  employees  or  employers 
or  to  the  general  public. 

§  654.1 1  Other  requirement*  Impoaed  by 
employer*. 

Except  as  expressly  provided  in  this 
part,  nothing  in  this  part  shall  be 
construed  to  affect  the  authority  of 
employers,  or  the  rights  of  employees, 
with  respect  to  the  use  or  possession  of 
alcohol,  including  authority  and  rights 
with  respect  to  alcohol  testing  and 
rehabilitation. 

§  654.1 3  Requirement  for  notice. 

Before  performing  an  alcohol  test 
under  this  part,  each  employer  shall 
notify  a  covered  employee  that  the 
alcohol  test  is  required  by  this  part.  No 
employer  shall  falsely  represent  that  a 
test  is  administered  under  this  part. 

S  654.1 5  Starting  dat*  for  alcohol  testing 
program*. 

(a)  Large  employers.  Each  recipient 
operating  in  an  area  of  200,000  or  more 
in  population  on  [effective  date  of  the 
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final  ruJe]  shall  implement  the 
requirements  of  this  part  on  [date  one 
year  after  the  effective  date  of  final 
rule], 

(b)  Small  employers.  Each  recipient 
operating  in  an  area  of  200,000  or  less 
in  population  on  [effective  date  of  final 
rule]  shall  implement  the  requirements 
of  this  part  on  [date  two  years  after  the 
effective  date  of  final  rule]. 

(c)  All  employers  shall  have  an 
alcohol  misuse  program  that  conforms 
to  this  part  by  Idafe  two  years  after  the 
effective  date  of  the  final  rule,]  or  by  the 
date  the  employer  begins  operations, 
whichever  is  later. 

§  S54.17  Complianc*  a  condHton  of  FTA 
financial  aaatatanca. 

(a)  General  requirements.  (1) 
Compliance  with  this  part  is  a  condition 
of  Federal  Transit  Administration 
Hnancial  assistance.  Failure  to  certify 
compliance  with  these  requirements,  as 
S{}ecified  in  §  654.87  will  suspend  a 
grantee’s  eligibility  for  FTA  funding.  In 
addition,  if  FTA  knows,  or  receives 
knowledge  of.  a  grantee’s 
noncompliance  with  the  provisions  of 
this  part  (including  a  false  certification), 
the  grantee  becomes  ineligible  for 
continued  FTA  assistance. 

(2)  As  a  general  matter,  in  assessing 
whether  ot  not  a  recipient  is  in 
compliance  with  this  part,  the 
Administrator  may  determine  to  act  on 
an  isolated  instance  of  violation  or  on  a 
pattern  or  practice  of  noncompliance,  at 
the  Administrator’s  discretion  and 
based  on  the  particular  facts  of  the 
situation. 

(b)  Criminal  liolation.  A  recipient  is 
subject  to  criminal  sanctions  and  fines 
for  false  statements  or 
misrepresentations  under  §  1001  of  title 
18  of  the  United  States  Code  (Crimes 
and  Criminal  Procedure). 

(c)  State’s  role.  Each  State  shall  certify 
compliance  on  behalf  of  its  section  9  or 
18  subrecipients,  as  applicable,  whose 
grants  the  State  administers.  In  so 
certifying,  the  State  shall  use  due 
diligence  to  ensure  that  each 
subrecipient  is  complying  with  the 
requirements  of  this  part.  A  section  9  or 
18  subrecipient,  through  the 
administering  State,  is  subject  to 
suspension  of  funding. 

Subpart  B — Prohibitions 

§654.21  Alcohol  concentration. 

No  employer  having  actual  knowledge 
that  a  covert  employee  has  an  alcohol 
concentration  of  .04  or  greater  shall 
permit  the  employee  to  perform  or 
continue  to  perform  safety-sensitive 
functions. 


§654.23  Behavior  end  appearance. 

Notwithstanding  the  absence  of  a 
reasonable  suspicion  test  under 
§  654.47,  no  employer  having  actual 
knowledge  that  a  covered  employee  has 
reported  for  duty  or  remains  on  duty 
requiring  the  performance  of  safety- 
sensitive  functions  while  the 
employee’s  behavior  or  appearance  is 
characteristic  of  alcohol  misuse  or  on 
the  employee’s  ability  to  perform  his  or 
her  assigned  functions  is  adversely 
affected  by  alcohol  use  shall  permit  a 
covered  employee  to  perform  or 
continue  to  perform  safety-sensitive 
functions.  Each  employer  shall  prohibit 
a  covered  employee  whose  behavior  or 
appearance  is  characteristic  of  alcohol 
misuse  or  whose  ability  to  perform  his 
or  her  assigned  functions  is  adversely 
affected  by  alcohol  from  reporting  for 
duty  or  remaining  on  duty  requiring  the 
performance  of  safety-sensitive 
functions. 

§654.25  On-duty  use. 

Each  employer  ^all  prohibit  a 
covered  employee  from  using  alcohol 
while  performing  safety-sensitive 
functions.  No  employer  having  actual 
knowledge  that  a  covered  employee  is 
using  alcohol  while  performing  safety- 
sensitive  functions  shall  permit  the 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

§654.27  Pre-duty  use. 

(a)  General.  No  employer  having 
actual  knowledge  that  a  covered 
employee  has  used  alcohol  within  four 
hours  shall  permit  the  employee  to 
perform  or  continue  to  perform  safety- 
sensitive  functions.  No  employer  having 
actual  knowledge  that  a  covered 
employee  has  used  alcohol  within  four 
hours  of  performing  safety-sensitive 
functions  shall  permit  a  covered 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

(b)  On-call  employees.  The  employer 
shall  establish  a  policy  prohibiting  the 
consumption  of  alcohol  for  the  specified 
on-call  hours  of  each  covered  employee 
who  is  on-call.  At  a  minimum,  the 
procedure  shall  ensure  that  the  covered 
employee  who  is  on  call  is  capable  of 
performing  his  or  her  safety-sensitive 
functions.  The  procedure  shall  include: 

(1)  The  opportunity  for  the  covered 
employee  to  acknowledge  the  use  of 
alcohol  at  the  time  he  or  she  is  called 
to  report  to  duty  and  the  inability  to 
perform  his  or  her  safety-sensitive 
function. 

(2)  The  requirement  that  the  covered 
employee  take  an  alcohol  test,  if  the 
covered  employee  has  acknowledged 
the  use  of  alcohol,  but  claims  ability  to 


perform  his  or  her  safety-sensitive 
function. 

§  654.29  Use  following  an  accident 

Each  employer  shall  ensure  that  any 
covered  employee  required  to  take  a 
post-accident  alcohol  test  under 
§654.43  refrains  from  alcohol  use  for 
eight  hours  following  the  accident  or 
until  he  or  she  undergoes  a  post¬ 
accident  alcohol  test,  whichever  occurs 
first. 

§  654.31  Refusal  to  submit  to  a  required 
alcohol  teat 

Each  employer  shall  require  a  covered 
employee  to  submit  to  a  post-accident 
alcohol  test  required  under  §  654.43,  a 
random  alcohol  test  required  under 
§  654.45,  a  reasonable  suspicion  alcohol 
test  required  under  §654.47,  or  a  follow¬ 
up  alcohol  test  required  under  §  654.51. 
No  employer  shall  permit  an  employee 
who  refuses  to  submit  to  such  a  test  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 

Subpart  C— Tests  Required 

§  654.41  Pre-employmant/pra-duty  tasting. 

(a)  Prior  to  the  first  time  a  covered 
employee  performs  safety-sensitive 
functions  for  an  employer,  the  employer 
shall  ensure  that  the  employee 
undergoes  testing  for  alcohol.  No 
employer  shall  allow  a  covered 
employee  to  perfivm  safety-sensitive 
functions,  unless  the  employee  has  been 
administered  an  alcohol  test  with  a 
result  indicating  an  alcohol 
concentration  less  than  .04.  If  a  pie- 
employment/pre-duty  test  result  under 
this  section  indicates  an  alcc^ol 
concentration  of  .02  or  greater  but  less 
than  .04,  the  provisions  of  §654.75  shall 
apnly. 

(b)  An  employer  is  not  required  to 
administer  an  alcohol  test  required  by 
paragraph  (a)  of  this  section,  if. 

(1)  The  employee  has  und«gone  an 
alcohol  test  required  by  this  section  at 
the  alcohol  misuse  rule  of  another  DOT 
agency  under  part  40  of  this  title  within 
the  previous  six  months,  with  a  result 
indicating  an  alcohol  concentration  less 
than  .04;  and 

(2)  The  employer  ensures  that  no 
prior  employer  of  the  covered  employee 
of  whom  the  employer  has  knowledge 
has  records  of  a  violation  of  this  subpart 
or  the  alcohol  misuse  rule  of  another 
DOT  agency  within  the  previous  six 
months. 

§  654.43  Post-accidOTt  testing. 

(a)  In  the  case  of  an  accident 
involving  the  loss  of  human  life,  all 
surviving  covered  employees  on  duty 
and  present  in  the  vehicle  at  the  time  of 
the  accident  or  involved  in  the  vehicle’s 
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maintenance  or  other  preparation  for 
revenue  service  during  the  time 
immediately  preceding  the  vehicle 
being  placed  into  revenue  service  shall 
be  tested  for  alcohol. 

(b)  If  there  is  no  loss  of  human  life, 
and  as  soon  as  practicable  following  the 
accident,  each  employer  shall  test  for 
each  surviving  covered  employee 
present  and  on  duty  in  the  vehicle  at  the 
time  of  the  accident  or  involved  in  the 
vehicle’s  maintenance  or  other 
preparation  for  revenue  service  during 
the  time  immediately  preceding  the 
vehicle  being  placed  into  revenue 
service,  if  that  employee’s  performance 
of  the  safety-sensitive  function  either 
contributed  to  an  accident  or  cannot  be 
completely  discounted  as  a  contributing 
factor  to  the  accident.  The  decision  not 
to  administer  a  test  under  this  section 
shall  be  based  on  the  employer’s 
determination,  using  the  best  available 
information  at  the  time  of  the 
determination,  that  the  employee’s 
performance  could  not  have  contributed 
to  the  accident. 

(c)  If  a  test  required  by  this  section  is 
not  administered  within  two  hours 
following  the  accident,  the  employer 
shall  submit  a  report  to  the  FTA  Office 
of  Safety  stating  the  reasons  the  test  was 
not  promptly  administered.  If  a  test 
required  by  this  section  is  not 
administered  within  eight  hours 
following  the  accident,  the  employer 
shall  cease  attempts  to  administer  an 
alcohol  test  and  shall  submit  the  same 
report.  Nothing  in  this  section  shall  be 
construed  to  require  the  delay  of 
necessary  medical  attention  for  injured 
people  following  an  accident  or  to 
prohibit  a  covered  employee  horn 
leaving  the  scene  of  an  accident  for  the 
period  necessary  to  obtain  assistance  in 
responding  to  the  accident  or  to  obtain 
necessary  emergency  medical  care. 

(d)  An  employer  snail  ensure  that  a 
surviving  covered  employee  submits  to 
a  post-accident  test  required  by  this 
section.  A  covered  employee  who  is 
subject  to  post-accident  testing  who 
leaves  the  scene  of  the  accident  without 
a  valid  reason  prior  to  submission  to 
such  test  may  be  deemed  by  the 
employer  to  have  refused  to  submit  to 
testing. 

§  654.45  Random  testing. 

(a)  Each  employer  shall,  at  various 
times,  randomly  select  covered 
employees  for  unannounced  alcohol 
testing.  The  selection  of  employees  shall 
be  made  by  use  of  a  scientifically  valid 
method,  such  as  a  random-number  table 
or  a  computer-based  random  number 
generator  that  is  matched  with 
employees’  Social  Security  numbers, 
payroll  identification  numbers,  or  other 


comparable  identifying  numbers.  Each 
covered  employee  shall  have  an  equal 
chance  of  being  tested  under  the 
selection  process  used. 

(b)  During  each  12-month  period 
following  the  start  of  random  alcohol 
testing  by  the  employer,  the  employer 
shall  meet  the  following  conditions: 

(1)  The  dates  for  administering 
unannounced  testing  of  randomly- 
selected  covered  employees  shall  be 
spread  reasonably  throughout  the  1 2- 
month  period;  and 

(2)  The  number  of  employees 
randomly  selected  for  testing  during  the 
12-month  pieriod  shall  equal  an  annual 
rate  of  not  less  than  [19-50]  percent  of 
the  total  number  of  employees  subject  to 
alcohol  testing  under  this  part  or  the 
alcohol  misuse  rule  of  another  DOT 
agency.  If  the  employer  conducts 
random  testing  through  a  consortium, 
the  annual  rate  may  be  calculated  for 
each  individual  employer  or  for  the  total 
number  of  covered  employees  subject  to 
random  testing  by  the  consortium. 

(c)  A  covered  employee  shall  only  be 
tested  while  the  employee  is  performing 
safety-sensitive  functions:  just  before 
the  employee  is  to  perform  safety- 
sensitive  Unctions;  or  just  after  the 
employee  has  ceased  performing  such 
functions. 

(d)  Each  employer  shall  require  that 
each  covered  employee  who  is  notified 
of  selection  for  random  testing  proceeds 
to  the  testing  site  immediately. 

However,  if  the  employee  is  performing 
a  safety-sensitive  function  at  the  time  of 
the  notification,  the  employer  shall 
instead  require  that  the  employee  ceases 
to  perform  the  safety-sensitive  function 
and  proceed  to  the  testing  site  as  soon 
as  possible. 

§  654.47  Reasonable  suspicion  testing. 

(a)  Each  employer  shall  require  any 
covered  employee  to  submit  to  an 
alcohol  test  when  the  employer  has 
reasonable  suspicion  to  believe  that  the 
employee  has  violated  the  prohibitions 
in  this  part. 

(b)  Tne  employer’s  determination  that 
reasonable  suspicion  exists  to  require 
the  covered  employee  to  undergo  an 
alcohol  test  shall  be  based  on  specific, 
contemporaneous,  articulable 
observations  concerning  the  appearance, 
behavior,  speech  or  body  odors  of  the 
employee.  The  required  observations 
shall  be  made  by  a  supervisor  who  is 
trained  in  detecting  the  symptoms  of 
alcohol  misuse.  The  supervisor  who 
makes  the  determination  that  reasonable 
suspicion  exists  shall  not  conduct  the 
breath  alcohol  test  on  that  employee. 

(c)  Alcohol  testing  is  authorized  by 
this  section  only  if  the  observations 
required  by  paragraph  (b)  of  this  section 


are  made  during  or  just  preceding  the 
period  of  the  work  day  that  the  covered 
employee  is  required  to  be  in 
compliance  with  this  part.  A  covered 
employee  may  be  required  to  undergo 
reasonable  suspicion  testing  for  alcohol 
while  the  employee  is  performing 
safety-sensitive  functions;  just  before 
the  employee  is  to  perform  safety- 
sensitive  Actions;  or  just  after  the 
employee  has  ceased  performing  such 
functions. 

§654.49  Return  to  duty  testing. 

Each  employer  shall  ensure  that 
before  a  covered  employee  returns  to 
duty  requiring  the  performance  of  a 
safety-sensitive  function  after  engaging 
in  conduct  prohibited  by  subpart  B  of 
this  part,  the  employee  shall  undergo  a 
return  to  duty  alcohol  test  with  a  result 
indicating  an  alcohol  concentration  of 
less  than  .02. 

§  654.51  Follow-up  testing. 

Following  a  determination  under 
§  654.85(b)  that  a  covered  employee  is 
in  need  of  assistance  in  resolving 
problems  associated  with  alcohol 
misuse,  each  employer  shall  ensure  that 
the  employee  is  subject  to  unannounced 
follow-up  testing  as  directed  by  a 
substance  abuse  professional  in 
accordance  with  the  provisions  of 
§654.85(c)(2)(ii). 

§654.53  Retesting  of  covered  smploysss 
with  an  alcohol  concentration  of  .02  or 
greater  but  less  than  .04. 

Each  employer  shall  retest  a  covered 
employee  to  ensure  compliance  with  the 
provisions  of  §  654.75,  if  the  employer 
chooses  to  permit  the  employee  to 
perform  a  safety-sensitive  function 
within  8  hours  following  the 
administration  of  an  alcohol  test 
indicating  an  alcohol  concentration  of 
.02  or  greater  but  less  than  .04. 

Subpart  D — Handling  of  Test  Results, 
Record  Retention,  and  Confidentiality 

§  654.61  Retention  of  records. 

(a)  General  requirement.  Each 
employer  shall  maintain  records  of  its 
alcohol  misuse  prevention  program  as 
provided  in  this  section.  The  records 
shall  be  maintained  in  a  secure  location 
with  controlled  access. 

(b)  Period  of  retention.  Each  employer 
shall  maintain  the  records  in  accordance 
with  the  following  schedule: 

(1)  Five  years.  Records  of  employee 
alcohol  test  results  with  results 
indicating  an  alcohol  concentration  of 
.02  or  greater,  documentation  of  refusals 
to  take  required  alcohol  tests, 
calibration  documentation,  and 
employee  evaluation  and  referrals  shall 
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be  maintained  for  a  minimum  of  five 
years. 

(2)  Two  years.  Records  related  to  the 
collection  process  (except  calibration  of 
EBT’s)  and  training  shall  be  maintained 
for  a  minimum  of  two  years. 

(3)  One  year.  Records  of  negative  test 
results  (as  defined  in  part  40  of  this 
title)  shall  be  maintained  for  a  minimum 
of  one  year. 

(c)  Types  of  records.  The  following 
specific  records  shall  be  maintained. 

(1)  Records  related  to  the  collection 
process: 

(1)  Collection  logbooks,  if  used. 

(ii)  Documents  relating  to  the  random 
selection  process, 

(iii)  Calibration  documentation  for 
evidential  breath  testing  devices. 

(iv)  Verification  of  breath  alcohol 
technician  training. 

(v)  Documents  generated  in 
connection  with  decisions  to  administer 
reasonable  suspicion  alcohol  tests. 

(vi)  Documents  generated  in 
connection  with  decisions  on  post¬ 
accident  tests. 

(vii)  Documents  verifying  existence  of 
a  medical  explanation  of  the  inability  of 
a  covered  employee  to  provide  adequate 
breath  for  testing. 

(2)  Records  related  to  test  results: 

(i)  The  employer's  copy  of  the  alcohol 
test  form,  including  the  results  of  the 
test: 

(ii)  Documents  related  to  the  refusal  of 
any  covered  employee  to  submit  to  an 
alcohol  test  required  by  this  part. 

(iii)  Documents  presented  oy  a 
covered  employee  to  dispute  the  result 
of  an  alcohol  test  administered  under 
this  part. 

(3)  Records  related  to  other  violations 
of  this  part. 

(4)  Records  related  to  evaluations: 

(i)  Records  pertaining  to  a 
determination  by  a  substance  abuse 
professional  concerning  a  covered 
employee’s  need  for  assistance. 

(ii)  Records  concerning  a  covered 
employee's  compliance  with  the 
recommendations  of  the  substance 
abuse  professional. 

(5)  Records  related  to  education  and 
training: 

(i)  Materials  on  alcohol  misuse 
awareness,  including  a  copy  of  the 
employer’s  policy  on  alcohol  misuse. 

(ii)  Documentation  of  compliance 
with  the  requirements  of  §  654.81  of  this 
part. 

(iii)  Documentation  of  training 
provided  to  supervisors  for  the  purpose 
of  qualifying  the  supervisors  to  make  a 
determination  concerning  the  need  for 
alcohol  testing  based  on  reasonable 
suspicion. 

(iv)  Certification  that  any  training 
conducted  under  this  part  complies 
with  the  requirements  for  such  training. 


§654.63  Reporting  of  reeulte  In  a 
management  information  ayatam. 

(a)  Each  employer  shall  submit  to  the 
FTA  an  annual  report  covering  the 
calendar  year,  summarizing  the  results 
of  its  alcohol  misuse  prevention  . 
program. 

(b)  Each  employer  that  is  subject  to 
more  than  one  DOT  agency  alcohol 
regulation  shall  identify  each  employee 
covered  by  the  regulations  of  more  than 
one  DOT  agency.  The  identification  will 
be  by  the  total  number  and  category  of 
covered  function.  Prior  to  conducting 
any  alcohol  test  on  a  covered  employee 
subject  to  the  regulations  of  more  than 
one  IXJT  agency,  the  employer  shall 
determine  whidi  DOT  agency  regulation 
or  regulations  authorizes  or  requires  the 
test.  The  test  result  information  shall  be 
directed  to  the  appropriate  IX)T  agency 
or  agencies. 

(c)  Each  employer  shall  ensure  the 
accuracy  and  timeliness  of  each  report 
submitted  by  the  employer  or  a 
consortium. 

(d)  Each  employer  shall  submit  the 
required  annual  reports  no  later  than 
February  15  of  each  year.  The  report 
shall  be  submitted  on  the  form 
contained  in  appendix  B  to  part  653  of 
this  title.  Each  report  shall  contain: 

(1)  Number  of  covered  employees  by 
employee  category. 

(2)  Number  of  covered  employees  in 
each  category  subject  to  testing  under 
the  alcohol  misuse  regulation  of  another 
DOT  agency,  identified  by  each  agency. 

(3Ki)  Number  of  initial  tests  by  type 
of  test  and  employee  category. 

(ii)  Number  of  confirmatory  tests,  by 
type  of  test  and  employee  category. 

(4)  Number  of  confirmatory  alcohol 
tests  indicating  an  alcohol  concentration 
of  .04  or  greater,  by  type  of  test  and 
employee  category, 

(5)  Number  of  confirmatory  alcohol 
tests  indicating  an  alcohol  concentration 
of  .02  or  greater  but  less  than  .04. 

(6)  Number  of  persons  denied  a 
position  as  a  covered  employee 
following  a  pre-employment/pre-duty 
alcohol  test  indicating  an  alcohol 
concentration  of  .04  or  greater. 

(7)  Number  of  covered  employees 
with  a  confirmatory  alcohol  test 
indicating  an  alcohol  concentration  of 
.04  or  greater  who  were  returned  to  duty 
in  covered  positions  (having  complied 
with  the  recommendations  of  a 
substance  abuse  professional  as 
described  in  §§  654.73  and  654.85.) 

(8)  Number  of  covered  employees 
who  were  administered  alcohol  and 
drug  tests  at  the  same  time,  with  both 

a  positive  drug  test  result  and  an  alcohol 
test  result  indicating  an  alcohol 
concentration  of  .04  or  greater. 


(9)  Number  of  covered  employees 
who  were  found  to  have  violated  other 
provisions  of  subpait  B  of  this  part  and 
the  action  taken  in  response  to  the 
violation. 

(10)  Number  of  covered  employees 
who  refused  to  submit  to  an  alcohol  test 
required  under  this  part,  and  the  action 
taken  in  response  to  the  refusal. 

(11)  Numner  of  supervisors  w'ho  have 
received  training  during  the  reporting 
period  in  determining  the  existence  of 
reasonable  suspicion  of  alcohol  misuse. 

§  654.65  Access  to  facilities  and  records. 

(a)  Except  as  required  by  law  or 
expressly  authorized  or  required  in  this 
section,  no  employer  shall  release 
covered  employee  information  tiiat  is 
contained  in  records  required  to  be 
maintained  under  §654.61. 

(b)  A  covered  employee  is  entitled, 
upon  written  request,  to  obtain  copies  of 
any  records  pertaining  to  the  employee’s 
use  of  alcohol,  including  any  records 
pertaining  to  his  or  her  alcohol  tests. 

The  employer  shall  promptly  provide 
the  records  requested  by  die  employee. 
Access  to  an  employee’s  records  shall 
not  be  contingent  upon  payment  for 
records  other  than  those  specifically 


to  all  facilities  utilized  in  complying 
with  the  requirements  of  this  part  to  the 
Secretary  of  Transportation,  the  U.S. 
Coast  Guard,  or  other  EKDT  agencies 
with  regulatory  authority  over  the 
employer  or  any  of  its  covered 
employees. 

(d)  ]l^ch  employer  shall  make 
available  copies  of  all  results  for 
employer  alcohol  testing  conducted 
under  this  part  and  any  other 
information  pertaining  to  the  employer’s 
alcohol  misuse  prevention  program, 
when  requested  by  the  Secretary  of 
Transportation,  the  U.S.  Coast  Guard,  or 
other  DOT  agencies  with  regulatory 
authority  over  the  employer  or  covered 
employee. 

(e)  When  requested  by  the  National 
Transportation  Safety  Board  as  part  of 
an  accident  investigation,  employers 
shall  disclose  information  related  to  the 
employer’s  administration  of  a  post¬ 
accident  alcohol  test  administered 
following  the  accident  under 
investigation. 

(f)  Records  shall  be  made  available  to 
a  subsequent  employer  upon  receipt  of 
written  request  from  the  covered 
employee.  Disclosure  by  the  subsequent 
employer  is  permitted  only  as  expressly 
authorized  by  the  terms  of  the 
employee’s  request 

(^  An  employer  may  disclose 
information  required  to  be  maintained 
under  this  part  pertaining  to  a  covered 
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employee  to  the  employee  or  the 
decisionmaker  in  a  lawsuit,  grievance, 
or  other  proceeding  initiated  by  or  on 
behalf  of  the  individual,  and  arising 
from  the  results  of  an  alcohol  test 
administered  under  this  part,  or  from 
the  employer’s  determination  that  the 
employee  engaged  in  conduct 
prohibited  by  subpart  B  of  this  part 
(including,  but  not  limited  to,  a  worker’s 
compensation,  unemployment 
compensation,  or  other  proceeding 
relating  to  a  benefit  sou^t  by  the 
employee) . 

(n)  An  employer  shall  release 
information  regarding  a  covered 
employee’s  records  as  directed  by  the 
specific,  written  consent  of  the 
employee  authorizing  release  of  the 
information  to  an  identified  person. 
Release  of  such  information  by  the 
person  receiving  the  information  is 
permitted  only  in  accordance  with  the 
terms  of  the  employee’s  consent. 

Subpart  E — Consequences  for 
Employees  Engaging  in  Alcohol- 
related  Conduct 

§654.71  Removal  from  safety-sensitive 
function. 

Except  as  provided  in  subpart  F  of 
this  part,  no  employer  shall  permit  any 
covered  employee  to  perform  safety- 
sensitive  functions  if  the  employer  has 
determined  that  the  employee  has 
engaged  in  conduct  prohibited  by 
subpart  B  of  this  part  or  an  alcohol 
misuse  rule  of  another  DOT  agency. 

§654.73  Raquirsd  evaluation  and  testing. 

No  employer  shall  permit  any  covered 
employee  who  has  engaged  in  conduct 
prohibited  by  subpart  B  of  this  part  to 
perform  safety-sensitive  functions 
unless  the  employee  has  met  the 
requirements  of  §  654.85.  Nothing  in 
this  section  shall  be  construed  to 
prohibit  the  continued  performance  of 
safety-sensitive  functions  necessary  to 
respond  to  an  emergency. 

§854.75  Other  alcohol-reiated  conduct 

(a)  No  employer  shall  permit  a 
covered  employee  tested  under  the 
provisions  of  subpart  C  of  this  part  who 
is  found  to  have  an  alcohol 
concentration  of  .02  or  greater  but  le.ss 
than  .04  to  perform  or  continue  to 
perform  safety-sensitive  functions,  until: 

(1)  The  employee’s  alcohol 
concentration  measures  less  than  .02;  or 

(2)  The  start  of  the  employee’s  next 
regularly  scheduled  duty  period,  but  not 
less  than  eight  hours  following 
administration  of  the  test. 

(b)  Except  as  provided  in  paragraph 

(a)  of  this  section,  no  employer  shall 
take  any  action  under  this  part  against 
an  employee  based  solely  on  test  resuhs 


showing  an  alcohol  concentration  less 
than  .04.  This  does  not  prohibit  an 
employer  with  authority  independent  of 
this  part  from  taking  any  action 
otherwise  consistent  with  law. 

(c)  Nothing  in  this  section  shall  be 
construed  to  prohibit  the  continued 
performance  of  safety-sensitive 
functions  necessary  to  respond  to  an 
emergency. 

Subpart  F— Alcohol  Misuse 
Information,  Training,  and  Referral 

§654.81  Empioyar  obligation  to 
promulgate  a  policy  on  the  miausa  of 
alcohoL  • 

(a)  General  requirements.  Each 
employer  shall  provide  educational 
materials  that  explain  the  requirements 
of  this  part  and  the  employer’s  policies 
and  procedures  with  respect  to  meeting 
those  requirements.  Each  employer  shall 
provide  written  notice  to  every  covered 
employee  and  to  representatives  of 
employee  organizations  of  the 
availability  of  this  information. 

(b)  Required  content.  The  materials  to 
be  made  available  to  covered  employees 
shall  include  detailed  discussion  of  at 
least  the  following: 

(1)  The  identity  of  the  person 
designated  by  the  employer  to  answer 
employee  questions  about  the  materials. 

(2)  The  categories  of  employees  who 
are  subject  to  the  provisions  of  this  part. 

(3)  Sufficient  information  about  the 
safety-sensitive  functions  performed  by 
those  employees  to  make  clear  what 
period  of  the  work  day  the  covered 
employee  is  required  to  be  in 
compliance  with  this  part. 

(4)  Specific  information  concerning 
employee  conduct  that  is  prohibited  by 
this  part. 

(5)  The  circumstances  under  which  a 
covered  employee  will  be  tested  for 
alcohol  under  this  part. 

(6)  The  procedures  that  will  be  used 
to  test  for  the  presence  of  alcohol, 
protect  the  employee  and  the  integrity 
of  the  breath  testing  process,  safeguard 
the  validity  of  the  test  results,  and 
ensure  that  those  results  are  attributed 
to  the  correct  employee. 

(7)  The  requirement  that  a  covered 
employee  submit  to  alcohol  tests 
administered  in  accordance  with  this 
part. 

(8)  An  explanation  of  what  constitutes 
a  refusal  to  submit  to  an  alcohol  test  and 
the  attendant  consequences. 

(9)  The  consequences  for  covered 
employees  found  to  have  violated  the 
prohibitions  imposed  under  subpart  B, 
including  the  requirement  that  the 
employee  be  removed  immediately  fiom 
safety-sensitive  functions,  and  the 
procedures  under  §  654.85  of  this  part. 
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(10)  The  consequences  for  covered 
employees  found  to  have  an  alcohol 
concentration  of  .02  or  greater  but  less 
than  .04. 

(c)  Optional  provisions.  The  materials 
suppli^  to  covered  employees  may  also 
include  information  on  additional 
employer  policies  with  respect  to  the 
use  or  possession  of  alcohol,  including 
any  consequences  for  an  employee 
found  to  have  a  specified  alcohol 
concentration,  that  are  based  on  the 
employer’s  authority  independent  of 
this  part.  Any  such  additional  policies 
or  consequences  shall  be  clearly  and 
obviously  described  as  being  based  on 
independent  authority. 

§  654.83  Training  for  aupervlaora. 

Every  employer  shall  ensure  that 
persons  designated  to  determine 
whether  reasonable  suspicion  exists  to 
require  a  covered  employee  to  undergo 
alcohol  testing  under  §  654.47  receive  at 
least  60  minutes  of  training  on  the 
physical,  behavioral,  spee^,  and 
performance  indicators  of  probable 
alcohol  misuse. 

§  654.85  Referral,  evaluation,  and 
treatment 

(a)  Each  covered  employee  who  has 
engaged  in  conduct  prohibited  by 
subpart  B  of  this  part  shall  be  advised 
by  the  employer  of  the  resources 
available  to  the  employee  in  evaluating 
and  resolving  problems  associated  with 
the  misuse  of  alcohol,  including  the 
names,  addresses,  and  telephone 
numbers  of  substance  abuse 
professionals  and  counseling  and 
treatment  programs. 

(b)  Each  covered  employee  who 
engages  in  conduct  prohibited  by 
subpart  B  shall  be  evaluated  by  a 
substance  abuse  professional  who  shall 
determine  what  assistance,  if  any,  the 
eitiployee  needs  in  resolving  problems 
associated  with  alcohol  misuse. 

(c) (1)  Before  a  covered  employee 
returns  to  duty  requiring  the 
performance  of  a  safety-sensitive 
function  after  engaging  in  conduct 
prohibited  by  subpart  B  of  this  part,  the 
employee  shall  undergo  a  return  to  duty 
alcohol  test  with  a  result  indicating  an 
alcohol  concentration  of  less  than  .02. 

(2)  In  addition,  each  covered 
employee  identified  as  needing 
assistance  in  resolving  problems 
associated  with  alcohol  misuse: 

(i)  Shall  be  evaluated  by  a  substance 
abuse  professional  to  determine  that  the 
employee  has  properiy  followed  any 
rehabilitation  program  prescribed  under 
paragraph  (b)  of  this  section,  and 

(ii)  Shall  be  subject  to  unannounced 
follow-up  alcohol  tests  administered  by 
the  employer  following  the  employee’s 
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return  to  duty.  The  number  and 
frequency  of  such  follow-up  testing 
shall  be  determined  by  a  substance 
abuse  professional,  but  shall  consist  of 
at  least  six  tests  in  the  first  12  months 
following  the  employee’s  return  to  duty. 
Follow-up  testing  shall  not  exceed  60 
months  from  the  date  of  the  employee’s 
return  to  duty.  *1116  substance  abuse 
professional  may  terminate  the 
requirement  for  follow-up  testing  at  any 
time  after  the  first  six  tests  have  been 
administered,  if  the  substance  abuse 
professional  determines  that  such 
testing  is  no  longer  necessary. 

(d)  Evaluation  and  rehabilitation  may 
be  provided  by  the  employer,  by  a 
substance  abuse  professional  under 
contract  with  the  employer,  or  by  a 
substance  abuse  professional  not 
afiiliated  with  the  employer.  The  choice 
of  substance  abuse  professional  and 
assignment  of  costs  shall  be  made  in 
accordance  with  employer/employee 
agreements  and  employer  policies. 

(e)  The  requirements  of  this  section 
with  respect  to  referral,  evaluation,  and 
rehabilitation,  do  not  apply  to 
applicants  who  refuse  to  submit  to  a 
pre-employment/pre-duty  alcohol  test 
or  who  have  a  pre-employment/pre-duty 
alcohol  test  with  a  result  indicating  an 
alcohol  concentration  of  .04  or  greater. 

654.87  Requirement  to  certify  compiiance. 

(a)  Each  recipient  of  FTA  financial 
assistance  shall  certify  annually  to  the 
applicable  FTA  Regional  Office 
compliance  with  the  requirements  of 
this  part.  Large  operators  shall  certify 
compliance  initially  by  [DA'TE  12 
MONTHS  FROM  PUBUCATION  OF 
THE  FINAL  RULE).  Small  operators  and 
States  shall  certify  compliance  initially 
by  (DATE  24  MONTHS  FROM 
PUBUCATION  OF  THE  FINAL  RULE]. 
Each  certification  shall  comply  with  the 
applicable  sample  certification  provided 
in  the  appendix  to  this  part. 

(b)  Each  certification  must  be 
authorized  by  the  organization’s 
governing  board  or  other  authorizing 
ofiicial.  Each  certification  must  be 
signed  by  a  party  specifically  authorized 
to  do  so.  Each  certification  must  comply 
with  the  applicable  sample  certification 
provided  in  the  appendix  to  this  part. 

Appendix  to  Part  654 — Sample 
Certifications  of  Compliance 

This  appendix  contains  two  separate 
examples  of  certification  language.  The  first 
example  consists  of  the  generally  applicable 
certification  language.  Example  II  should  be 
used  by  employers  who  are  covered  by 
Federal  Railroad  Administration’s  alcohol 
misuse  prevention  program  regulations. 


/. 

(a)  For  recipients  who  are  large  or  small 
operators  I,  (name),  (title),  certify  that  (name 
of  recipient)  and  its  contractors,  as  required, 
for  (name  of  recipient),  has  established  and 
implemented  an  alcohol  misuse  prevention 
program  in  accordance  with  the  terms  of  49 
CFR  part  654. 

(b)  For  States  certifying  on  behalf  of  its 
subrecipients  and  their  contractors,  as 
required,  shall  be  as  follows: 

1.  (name,  title)  on  behalf  of  (STATE)  certify 
that,  to  the  best  of  my  knowledge  and  as  the 
result  of  due  diligence,  the  entities  on  the 
attached  list  of  Federal  Transit  Act 
subrecipients  operating  in  this  State  have 
established  and  implemented  alcohol  misuse 
prevention  programs  in  accordance  with  the 
terms  of  49  CFR  part  654. 

n. 

The  text  of  the  certification  of  an  employer 
that  provides  commuter  rail  transportation 
service  regulated  by  the  Federal  Railroad 
Administration  shall  be  as  follows: 

I,  (name),  (title),  certify  that  (name  of 
recipient)  and  its  contractors,  as  required,  for 
(name  of  recipient),  has  an  alcohol  misuse 
prevention  program  that  meets  the 
requirements  of  the  Federal  Railroad 
Administration’s  regulations  for  employees 
regulated  by  the  Federal  Railroad 
Administration,  and  has  established  and 
implemented  an  alcohol  misuse  prevention 
program  in  accordance  with  the  terms  of  49 
CFR  part  654  for  all  other  covered  employees 
who  perform  safety-sensitive  functions. 

Issued:  December  2, 1992. 

Andrew  H.  Card,  Ir., 

Secretary  of  T ransportation . 

Brian  W.  Qymer, 

Administrator. 

(FR  Doc.  92-29685  Filed  12-10-92;  10:00 
am] 
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Federal  Transit  Administration 

49  CFR  Part  653 

[Docket  No  92-N  ;  RIN  2132-AA37] 

Prevention  of  Prohibited  Drug  Use  in 
Transit  Operations 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  On  October  28, 1991, 
President  Bush  signed  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991,  mandating  the  Federal  Transit 
Administration  to  issue  regulations  on 
drug  and  alcohol  testing  for  mass  transit 
workers.  This  document  proposes  the 
agency’s  drug  use  prevention  program, 
which  should  increase  the  safety  of 
mass  transit  operations. 

DATES:  Comments  on  this  proposed  rule 
must  be  submitted  by  April  14, 1993. 


ADDRESSES:  Comments  should  be  sent  to 
Docket  Clerk.  Docket  No.  92-H,  Federal 
Transit  Administration,  EiOT,  400 
Seventh  St.  SW.,  room  9316, 

Washington  DC  20590.  Comments  will 
be  available  for  inspection  at  this 
address  Monday  through  Friday  from  9 
a.m.  to  5  p.m.  If  you  would  like 
acknowledgment  of  receipt  of  your 
comment  please  include  a  stamped,  self- 
addressed  postcard  with  your  comment. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues,  Judy  Meade,  Office  of 
Safety,  Federal  ‘Transit  Administration, 
DOT,  400  Seventh  St,  SW.,  room  6432, 
Washington,  DC  20590.  Telephone: 
202-366-2896.  For  legal  questions, 

Susan  Schruth,  Office  of  the  Chief 
Counsel,  Federal  Transit 
Administration,  DOT,  400  Seventh  St, 
SW.,  room  9316,  Washington,  DC  20590. 
Telephone:  202-366-4011  (voice);  202- 
366-2979  (TDD),  Copies  of  the 
regulation  are  available  in  alternative 
formats  upon  request. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Note  on  Change  of  Agency’s 
Name 

Congress  passed  reauthorization 
legislation  for  several  operating 
administrations  of  the  Department  of 
Transportation  (DOT)  in  Ae  Fall  of  1991 
(The  hitermodal  Surface  Transportation 
Efficiency  Act  of  1991,  Pub.  L.  102-240, 
December  18, 1991).  One  important 
change  was  the  renaming  of  the  Urban 
Mass  Transportation  Administration 
(UMTA),  which  is  now  the  Federal 
Transit  Administration  (FTA).  In 
addition,  all  references  to  the  Urban 
Mass  Trtmsportation  Act  of  1964,  as 
amended,  were  changed  to  the  Federal 
Transit  Act.  as  amended  (FT  Act). 

II.  Background 

On  November  22, 1988,  the  FTA 
issued  a  final  rule  requiring  recipients 
of  Federal  Transit  Act  financial 
assistance  to  develop  and  implement 
drug  testing  programs.  This  regulation 
was  codified  at  49  CFR  part  653  and  was 
the  first  time  the  FTA  had  required  such 
a  program.  On  December  21, 1989, 
approximately  200  large  transit  systems 
certified  compliance  with  that 
regulation  and  began  implementing 
urine  drug  testing  of  safety-sensitive 
employees  (including  first-line 
supervisors)  for  five  types  of  drugs. 

A.  Litigation. 

Shortly  after  its  final  rule  was 
published  in  1988,  the  FTA  was  sued  by 
three  unions  representing  most 
American  transit  workers.  In  these  three 
suits,  consolidated  in  the  United  States 
District  Court  for  the  District  of 
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Columbia,  the  plaintiffis  contended  that 
FTA  lacked  statutory  authority  to  issue 
a  drug  testing  rule.  Plainti^s  also  argued 
that  random  testing  was 
unconstitutional.  Eventually  plaintiffs 
conceded  the  constituticmality  of  drug 
testing,  including  random  testing.  After 
the  district  court  upheld  the  regulation, 
the  plainti^  appealed. 

On  January  19, 1990,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  decided  that  FTA 
did  not  have  statutory  authority  to  issue 
an  anti-drug  regulation.  {Amalgamated 
Transit  Union  v.  Skinner,  894  F.2d  1362 
(D.C.  Cir.  1990)).  Accordingly,  on 
January  25, 1990,  FTA  published  a 
notice  in  the  Federal  Register 
suspending  its  anti-drug  regulation. 
(Today’s  proposed  rule,  when  finalized, 
will  replace  the  suspended  part  653 
with  a  new  part  653.) 

In  the  meantime,  other  agencies  of  the 
Department  of  Transportation  have  been 
sued  on  a  number  of  different  aspects  of 
their  respective  drug  testing  regulations, 
and  have  prevailed  in  each  case.  In 
those  cases,  the  testing  procedures  used, 
the  five  drugs  tested  for,  the  types  of 
tests,  including  random,  as  well  as  the 
basic  constitutionality  of  drug  testing, 
have  been  upheld  by  the  courts. 
Moreover,  several  transit  systems 
successfully  have  defended  challenges 
to  their  own  drug  and  alcohol  testing 
programs. 

When  FTA’s  1988  drug  rule  was 
suspended,  the  FTA  and  DOT 
emphasized  that  statutory  drug  testing 
authority  for  the  FTA  was  a  key 
legislative  goal.  These  attempts  were 
successful  on  October  28, 1991,  when 
the  Omnibus  Transportation  Employee 
Testing  Act  (the  Act,  Pub.  L.  102-143, 
Title  V)  was  signed  into  law  by 
President  Bush. 

Today’s  proposed  rule  carries  out  the 
mandate  in  the  Act  and  is  similar  in 
many  respects  to  the  agency’s 
suspended  part  653.  However,  when 
today’s  rule  is  published  in  final  form 
the  1988  suspended  rule  will  be 
removed  completely  and  the  only 
remaining  regulation  will  be  that  issued 
under  the  authority  of  the  Omnibus 
Transportation  Employee  Testing  Act. 

B.  Study 

In  1991,  the  FTA  Office  of  Safety 
conducted  a  study  to  determine  the 
extent  of  substance  abuse  in  the  transit 
industry.  (“Substance  Abuse  in  the 
Transit  Industry’’,  DG-90-7021, 1991) 
The  study’s  findings  analyze  the  results 
of  two  surveys  designed  to  gather 
information  on  substance  abuse  policies 
and  programs  as  well  as  drug  and 
alcohol  use  patterns  in  the  transit 
industry.  Of  the  two  surveys,  one  was 


completed  by  transit  system  managers 
and  the  other  by  safety-sensitive  transit 
employees. 

'The  transit  manager  survey  sought 
information  cm  substance  abuse  program 
policies  and  procedures,  positive  test 
rates  during  calendar  year  1990, 
disciplinary  procedures,  employee 
training,  and  substance-related  accident 
data.  The  survey  was  mailed  to  400 
transit  systems:  306  comprise  the 
agency  data  base. 

The  employee  survey  was 
administered  to  1,975  safety-sensitive 
employees  at  nine  randomly  selected 
transit  systems  divided  into  three 
groups  based  on  amiual  ridership.  ’The 
employee  questionnaire  was  focused 
solely  on  personal  use  of  drugs  and 
alcohol  and,  to  a  large  extent,  the 
questions  were  standardized  to  facilitate 
comparison  with  the  National  Institute 
on  I^g  Abuse  (NIDA)  Household 
Survey. 

Both  studies  guaranteed 
confidentiality.  Since  both  surveys  ware 
voluntary,  no  data  were  collected  from 
any  system  or  employee  who  did  not 
consent  to  participate. 

The  following  are  some  key  findings 
from  the  surveys  concerning  drug  use: 

•  Of  the  306  systems.  78  percent 
conduct  some  type  of  drug  testine. 

•  The  personal  use  data  provided  in 
the  1988  and  1990  NIDA  household 
surveys  provide  a  benchmark  for 
comparisons  of  the  transit  industry 
results  with  those  of  the  general 
population.  Those  results  indicate  that 
self-reported  drug  use  by  transit 
employees  during  the  twelve  months 
preceding  the  survey  was  somewhat 
lower  than  self-reported  use  by  the 
general  population.  However,  self- 
reported  drug  use  by  transit  employees 
during  the  thirty  days  preceding  the 
survey  was  almost  identical  to  that 
reported  by  the  general  population. 

•  About  seven  percent  of  the  safety- 
sensitive  employees  reported  using 
drugs  on  the  day  before  or  the  day  of 
reporting  to  duty. 

•  Over  ten  percent  of  the  safety- 
sensitive  employees  reported  daily  or 
weeklv  use  of  a  duty-affecting  drue. 

•  Slightly  over  four  percent  of  all 
drug  tests  administered  to  safety- 
sensitive  employees  and  job  applicants 
in  1990  were  confirmed  positive. 

•  Positive  drug  test  results  were 
slightly  higher  for  vehicle  and 
equipment  maintenance  personnel  than 
for  vehicle  operators. 

HI.  The  Omnibus  Transportation 
Employee  Testing  Act  of  1991 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (the  Act) 
(Pub.  L.  102-143,  October  28, 1991) 


requires  the  FTA  to  issue  regulations 
mandating  testing  for  the  use  of  certain 
drugs  by  safety-sensitive  employees. 

*rhe  following  highlights  provisions  of 
the  Act  affecting  the  FTA;  see  the 
section-by-section  portion  of  this 
preamble  for  a  more  thorough 
discussion  of  the  Act. 

The  Federal  Transit  Administration 
must  issue  regulations  requiring 
recipients  of  funds  under  sections  3, 9, 
and  18  of  the  Federal  Transit  Act,  as 
amended,  and  section  103(e)(4)  of  title 
23  of  the  United  States  Code,  to  test 
safety-sensitive  employees  for  the  use  of 
drugs  in  violation  of  law  or  Federal 
regulation.  The  FTA  may  defer  to 
related  regulations  issu^  by  the  Federal 
Highway  Administration  (FHWA), 
under  t^  Commercial  Motor  Vehicle 
Safety  Act  of  1986,  or  the  Federal 
Railroad  Administration  (FRA),  under 
the  Federal  Railroad  Safety  Act  of  1970, 
for  operations  covered  by  these  statutes. 

As  a  condition  of  FTA  funding,  the 
Act  requires  recipients  to  establish  an 
anti-drug  program.  Failure  to  establish 
such  a  program,  or  to  properly  carry  it 
out,  will  result  in  a  suspension  of 
Federal  transit  funding. 

The  Act  requires  urine  testing  for 
controlled  substances,  which  the 
Administrator  determines  are  a  risk  to 
transportation  safety.  A  controlled 
substance  is  defined  in  the  Act  as  any 
substance  under  section  102(6)  of  the 
Controlled  Substances  Act  (21  U.S.C 
802(6)).  The  Act  further  requires  four 
types  of  drug  testing:  Pre-employment, 
reasonable  suspicion,  random,  and 
postaccident.  In  addition,  the  statute 
permits  periodic  testing,  under  various 
circumstances. 

The  Act  requires  that  the  Department 
of  Health  and  Human  Services  (DHHS) 
testing  procedures  be  followed  to  ensure 
the  integrity  of  the  test  and  to  protect 
the  individual’s  privacy,  to  the  extent 
practicable,  while  the  specimen  is  being 
collected. 

The  Act  does  not  require  reapients  to 
follow  a  particular  course  of  action 
when  a  safety-sensitive  employee  has 
been  found  to  have  violated  law  or 
Federal  regulation  concerning  the  use  of 
prohibited  substances.  Instead,  the  Act 
directs  the  FTA  to  issue  regulations 
establishing,  as  it  deems  appropriate, 
possible  consequences  for  using  a 
prohibited  substance  in  violation  of  the 
FTA  regulation,  including  education, 
counseling,  rehabilitation  programs  and 
suspension  or  termination. 

In  authorizing  this  regulatory  scheme, 
the  Act  pre-empts  State  or  local  laws, 
rules,  regulations,  ordinances, 
standards,  or  orders  inconsistent  with 
the  regulations  issued  by  the  FTA. 
However,  provisions  of  State  criminal 
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law  which  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
injury,  or  damage  to  property  are  not 
pre-empted  hy  the  Act. 

IV.  Overview  of  Proposed  Rule 

The  proposed  rule  (NPRM)  applies  to 
recipients  of  funds  under  sections  3.  9, 
and  18  of  the  Federal  Transit  Act.  as 
amended,  and  section  103(e)(4)  of  title 
23  of  the  United  States  Code.  It  would 
require  each  transit  operator  (employer) 
that  receives  these  funds  to  establish 
and  conduct  a  multi-faceted  anti-drug 
program.  A  basic  component  of  the 
regulation  is  the  testing  of  safety- 
sensitive  employees  for  the  use  of 
prohibited  substances,  but  education 
and  awareness  about  the  problems 
associated  with  prohibited  drug  use  also 
are  required. 

The  regulation  specifies  that  safety- 
sensitive  employees  may  not  use  any  of 
the  five  prohibited  substances  identified 
in  the  regulation  (marijuana,  cocaine, 
opiates,  amphetamines,  phencyclidine). 

The  NPRM  proposes  testing  in  the 
following  situations: 

1.  Pre-employment  (including  transfer 
to  a  safety-sensitive  position  within  the 
organization): 

2.  Reasonable  suspicion: 

3.  Random: 

4.  Post-accident:  and 

5.  Return  to  duty/follow-up 
(periodic). 

The  NPRM  would  require  the  use  of 
the  Department-wide  drug  testing 
procedures,  contained  in  part  40  of  title 
49  of  the  Code  of  Federal  Regulations. 
Part  40  is  consistent  with  the  DHHS 
“Scientific  and  Technical  Guidelines  for 
Drug  Testing  Programs”  issued  on  April 
11. 1988.  These  regulations  include 
specifications  on  the  chain  of  custody 
procedures  to  be  used  in  collecting  the 
sample,  procedures  for  maximizing  the 
privacy  of  the  individual  being  tested 
and  the  like.  Each  of  the  existing  drug 
testing  programs  of  other  DOT  agencies 
is  subject  to  these  part  40  procedures. 

If  a  covered  employee  fails  to  pass  a 
drug  test  (as  defined  in  this  part  653). 
the  employee  must  be  removed  from  his 
or  her  safety-sensitive  position.  In 
addition,  the  employee  must  be  told 
about  educational  and  rehabilitation 
programs  available.  Further,  the  covered 
employee  must  be  evaluated  by  a 
substance  abuse  professional.  The 
proposed  rule  would  allow  the 
employer  to  require  that  the  covered 
employee  successfiilly  complete 
rehabilitation,  although  the  proposed 
rule  would  not  require  the  employer  to 
pay  for  rehabilitation. 

Each  employer  must  have  a  policy 
statement  which  describes  its  anti-drug 


program  policies  and  procedures, 
including  consequences. 

Because  the  FTA  is  to  issue  a 
regulation  requiring  a  drug  testing 
program  as  a  condition  of  financial 
assistance,  this  regulation  applies  to 
recipients  of  FT  Act  funds,  i.e..  transit 
systems.  Metropolitan  Planning 
Organizations,  emd  States,  and  will  be 
enforced  at  that  level  by  the  FTA  rather 
than  at  the  employee  level.  (Concerning 
MPO's  and  States,  they  are  afrected  by 
this  regulation  if  they  provide  transit 
service  or  provide  money  to  a 
subrecipient  who  provides  transit 
service  and  if  they  currently  are 
required  to  provide  certifications  of 
compliance  on  behalf  of  the 
subrecipient.)  MPO's  or  States  that 
provide  transit  service  will  be 
responsible  for  developing  and 
implementing  a  program  like  any  other 
employer.  If  an  MPO  or  State  does  not 
provide  transit  service,  but  manages  or 
funds  transit  providers,  the  MPO  or 
State  must  ensure  founded  certifications 
are  made  to  them  by  employers. 

It  is  the  employer's  responsibility  to 
develop  a  program  and  implement  that 
program  in  compliance  with  this 
regulation.  Failure  to  do  so.  or  to  do  so 
properly,  will  result  in  a  suspension  of 
Federal  transit  funding. 

Finally,  a  note  about  terminology.  The 
agency  has  changed  the  way  it  refers  to 
its  grantees  for  purposes  of  this 
rulemaking.  One  principal  reason  is  to 
use  substance  abuse  language  that  is 
uniform  among  the  agencies  of  the 
Department  of  Transportation.  The  other 
reason  is  to  more  accurately  describe  the 
difrerent  parties'  responsibilities  under 
this  regulation. 

FTA  has  its  primary  relationship  with 
grantees.  Many  grantees  are  entities 
which  both  receive  transit  funds  and 
run  mass  transit  services.  Typical 
among  these  are  large  transit  operators 
under  sections  3  and  9  of  the  Federal 
Transit  Act,  as  amended. 

In  addition,  some  grantees  (typically 
States)  pass  the  money  they  receive  as 
grantees  to  smaller  subrecipients  within 
their  States.  In  these  cases,  the  FTA 
recipient  is  not  the  actual  transit 
operator. 

To  use  a  phrase  which  gets  at  the 
actual  transportation  service  provider, 
the  NPRM  uses  the  term  ‘‘employer." 
This  term  includes  both  the  small  and 
large  operators,  as  well  as  those 
providing  service  under  contract  or 
other  arrangement  with  the  transit 
operator.  All  of  these  terms  are  spelled 
out  in  the  definitions  section  and  are 
explained  in  more  detail  in  the 
following  section-by-section  discussion. 


V.  Section-by-Section  Analvais 
Subpart  A— General 
A.  Applicability  (§653.5) 

The  FTA  proposed  rule  contains  a 
section  specifically  describing  the 
applicability  of  the  rule  to  various 
recipients  of  funds  under  the  Federal 
Transit  Act,  as  amended.  This  is 
necessary  because  many  FTA  recipients 
have  portions  of  their  operations 
regulated  by  other  agencies  of  the 
Department,  and  the  Act  allows  FTA  to 
defer  to  anti-drug  regulations 
administered  by  the  FRA  under  the 
Federal  Railroad  Safety  Act  of  1970,  or 
the  FHWA  under  the  (^mmercial  Motor 
Vehicle  Safety  Act  of  1986,  if  the 
Secretary  deems  that  the  operations 
would  be  adequately  covered  by  these 
other  agencies.  This  section  describes 
which  regulation  applies  and  under 
which  circumstances.  In  deciding  which 
regulation  would  apply,  the  FTA 
coordinated  with  the  FRA,  the  FHWA, 
and  the  United  States  Coast  Guard.  All 
agencies  concur  in  the  following 
decisions. 

1.  Federal  Railroad  Administration.  In 
addition  to  bus  and  rail  operations, 
several  of  our  larger  grantees  also  have 
commuter  rail  operations,  which  are 
subject  to  regulations  of  the  Federal 
Railroad  Administration.  Proposed 

§  653.5  states  that,  for  purposes  of  the 
FTA  anti-drug  rule,  entities  or 
operations  of  entities  currently  governed 
by  the  FRA  under  the  Federal  I^ilroad 
Safety  Act  of  1970  will  continue  to 
conduct  their  anti-drug  program 
consistent  with  the  provisions  of  the 
FRA  regulations.  (S^  §  219.3  of  this 
title.)  The  grantees  must  certify  to  the 
FTA  that  they  are  in  compliance  with 
the  FRA  anti-drug  regulations  and  a 
proposed  model  certification  is  set  out 
in  the  appendix  to  part  653. 

2.  Federal  Highway  Administration. 
Grantees  with  safety-sensitive 
employees  subject  to  the  Commercial 
Drivers  License  Program  of  the  FHWA 
are  covered  by  the  FTA  anti-drug 
regulation,  not  that  of  FHWA. 

While  FTA  grantees  can  rely  on  this 
part  653  to  meet  FHWA  drug  testing 
program  requirements,  each  affected 
grantee  should  be  aware  that  individual 
drivers  subject  to  the  Commercial 
Drivers  License  requirements  may  be 
subject  to  further  sanctions,  such  as 
revocation  of  his  or  her  license,  based 
on  a  drug  conviction. 

3.  United  States  Coast  Guard.  The  Act 
does  not  provide  the  Secretary  the 
discretion  to  defer  to  diemical  testing 
regulations  of  the  United  States  Coast 
Guard  (Coast  Guard)  for  its  marine 
employers  which  are  also  FTA  grantees. 
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Further,  the  Act  does  not  include  any 
mandates  affecting  the  Coast  Guard, 
which  already  requires  dangerous  drug 
and  alcohol  testing  in  certain 
circumstances. 

In  fact,  the  Coast  Guard  has  a  long 
history  of  requiring  chemical  testing 
(dangerous  drugs  and  alcohol)  by 
marine  employers.  Equally  long  is  Coast 
Guard’s  relationship  with  individual 
marine  employees,  since  it  is  the  Coast 
Guard  which  issues  and  revokes  a 
license,  certificate  or  document  of  a 
marine  employee. 

Thus,  FTA  grantees  which  are  marine 
employers  are  subject  to  two  sets  of 
regulations,  those  of  the  Coast  Guard 
found  at  46  CFR  parts  4  and  16  and  33 
CFR  part  95,  and  those  of  the  FTA, 
which  will  be  codified  as  today’s  part 
653.  In  addition,  marine  employees 
continue  to  be  subject  to  Coast  Guard 
regulations  at  46  parts  4,  5,  and  16 
and  33  CFR  part  95,  even  though  FTA’s 
regulations  do  not  apply  directly  to 
employees.  FTA’s  authority  is  limited  to 
its  relationship  with  its  grantee/ 
employers. 

In  many  cases,  the  FTA  program 
regulation,  as  proposed  in  today’s 
proposed  rule,  consists  of  more 
elements  than  the  Coast  Guard 
regulations  affecting  marine  employers. 
While  some  examples  follow  later,  as  a 
general  matter,  an  FTA  grantee  generally 
can  rely  on  the  FTA  program  elements 
of  the  regulation  to  also  be  in 
compliance  with  the  Coast  Guard 
regulations. 

For  both  the  FTA  and  the  Coast 
Guard,  testing  must  be  done  consistent 
with  procedures  found  in  49  CFR  part 
40.  As  mandated  by  the  Act,  however, 
FTA  and  the  Office  of  the  S^retary  will 
propose  a  change  to  part  40,  mandating 
a  split  sample  procedure  for  specimens. 
When  adopted  as  a  provision  of  part  40 
it  may  not  apply  to  Coast  Guard 
employers.  If  it  does  not,  this  would  be 
an  instance  in  which  the  procedural 
provisions  of  the  two  agencies’ 
regulations  differ. 

As  noted  earlier,  if  a  grantee/employer 
complies  with  the  program  testing 
requirements  of  this  part  653,  when  it 
becomes  final,  generally,  the  grantee 
will  also  be  in  compliance  with  the 
employer  directed  portion  of  the  Coast 
Guard  regulations.  To  assist  in 
discerning  where  there  may  be 
differences  between  the  two  regulations, 
we  have  included  an  example  below  to 
show  how  the  regulations' are  different. 
In  addition,  as  we  discuss  specific 
sections  in  the  Section-By-^ction 
Analysis  portion  of  this  preamble,  we 
have  highlighted  differences  in  the 
regulations. 


For  example,  part  5  of  the  Coast 
Guard  regulations  specifies  its  statutory 
obligation  to  revoke  a  license,  certificate 
or  document  of  any  person  who  has 
been  shown  at  a  hearing  to  be  a  user  of 
or  addicted  to  the  use  of  a  dangerous 
drug  or  to  have  been  convicted  of 
violating  a  dangerous  drug  law  of  the 
United  States. 

However,  the  FTA  has  no  authority 
over  the  individual  employee.  The  FTA 
drug  rule,  as  proposed,  does  allow  the 
employer  to  terminate  an  employee 
based  upon  a  verified  positive  dnig  test 
result. 

In  this  example,  a  marine  employer, 
which  is  a  recipient  of  Federal  Transit 
Act  funds  may  use  the  program  as  set 
out  in  part  653.  However,  ffiere  ere 
further  responsibilities  if  the  employer 
is  dealing  with  an  employee  who  has 
failed  a  chemical  test  for  dangerous 
drugs,  including  providing  specific 
notice  to  the  Coast  Guard  of  such 
verified  positive  drug  test  result. 

B.  Definitions  (§653.7) 

1.  Accident.  This  definition  is 
important  because  the  regulation  would 
require  drug  testing  after  an  accident. 
The  proposed  rule  defines  accident  as 
an  event  involving  a  revenue  service 
vehicle  that:  must  be  reported  under 
regulations  of  any  one  of  three  other 
DOT  agencies  (FRA,  Coast  Guard,  and 
FHWA):  results  in  a  personal  injury  that 
requires  removal  to  a  medical  facility: 
results  in  a  loss  of  human  life;  or  results 
in  property  damage  with  an  estimated 
value  of  $1,000  or  more. 

This  amount  is  for  all  property 
damage  at  the  scene  of  the  accident.  It 
is  not  intended  to  be  only  damage  to  the 
transit  vehicle.  It  could  Im  other 
vehicle(s),  trees,  buildings,  tunnels,  etc. 
The  agency  is  proposing  this  property 
damage  floor  to  be  consistent  with 
current  Section  15  reporting 
requirements. 

The  agency  seeks  comment  on  this 
provision,  in  particular  on  whether 
there  should  more  than  one  threshold 
which  would  trigger  the  definition  of  an 
accident.  For  example,  there  could  be 
different  floors  based  on  the  type  of 
transit  vehicle  involved  in  the  accident. 
For  example,  the  floor  might  be  $1,000 
if  the  transit  vehicle  involved  is  a  van 
or  other  vehicle  designed  to  carry  15  or 
fewer  passengers  (including  the  driver), 
or  $5,OO0  for  an  Accident  involving  a  rail 
car  or  full  size  bus.  Is  there  another 
basis  for  distinguishing  different  dollar 
threshold  amounts?  What  are  they?  The 
agency  seeks  data  on  this  point, 
including  average  accident  property 
damage  costs — by  vehicle  type  if 
possible. 


Post-accident  testing  is  another  area 
in  which  marine  employers  must  be 
aware  of  and  comply  with  additional 
regulations  of  the  United  States  Coast 
Guard.  Specifically  in  this  case  there  are 
procedures  governing  testing  following 
a  “serious  marine  incident”  and 
procedures  for  testing  corpses. 

2.  Cancelled  test.  Tnis  oefinition 
provides  a  category  of  test  which  is 
neither  a  positive  or  a  negative  test.  In 
effect,  it  makes  a  determination  that  the 
test  was  not  conducted.  It  has  important 
effects,  because,  among  other  things,  a 
cancelled  test  cannot  1m  counted  toward 
meeting  the  specified  random  rate. 

There  are  many  circumstances  in 
which  a  test  may  be  “cancelled”.  For 
example,  the  MRO  may  determine  that 
the  results  are  scientifically  insufficient 
to  warrant  further  action  or  are  suspect 
because  of  irregularities  in  the 
administration  of  the  test  or  observation 
of  chain  of  custody  procedures. 

A  laboratory  may  refuse  to  accept  a 
sample  caused  by  a  problem  with  the 
chain  of  custody  procedures  followed, 
or  because  of  the  condition  of  the 
specimen.  These  also  would  be 
considered  cancelled  tests. 

For  purposes  of  compliance  with  this 
part,  there  are  two  types  of  cancelled 
tests  which  would  require  further 
testing:  Pre-employment  and  return  to 
duty.  Mandating  another  test  in  these 
circumstances  follows,  since  in  neither 
case  may  an  employer  place  an 
employee  in  a  safety-sensitive  position 
without  the  employee  passing  a  drug 
test.  Conversely,  another  test  is  not 
authorized  in  other  cases,  since  it  would 
serve  no  purpose:  the  other  tests  are 
situation  specific  and  contingent  upon 
timely  testing. 

3.  Coverea  Employee.  This  definition 
is  important  because  it  classifies  who  is 
subject  to  the  transit  operator’s  drug 
testing  program.  The  ITA  would  define 
a  “covered  employee”  to  be  any 
individual  who  performs  a  safety- 
sensitive  function,  either  directly 
employed  by  an  FTA  recipient  or 
subrecipient  or  under  contract  to  an 
FTA  recipient  or  subrecipient.  The 
proposed  rule  includes  a  definition  of 
specific  safety-sensitive  functions 
subject  to  the  provisions  of  the  rule. 

As  proposea,  these  duties  are  related 
to  the  safe  operation  of  a  vehicle, 
including  operating  a  revenue  service 
vehicle  and  maintaining  a  revenue 
service  vehicle  or  equipment  used  in 
revenue  service.  The  definition  of 
safety-sensitive  includes  those  who 
supervise  directly  individuals 
performing  such  safety-sensitive 
functions. 

In  all  cases,  a  covered  employee 
tested  under  the  authority  of  this  FTA 
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rule  must  perform  duties  which  foil 
within  the  definition  of  safoty-sensitive. 

The  definition  of  covwed  employee 
also  contains  the  concept  of  persons 
who  are  noi  employees  of  a  transit 
operator,  but  who  perform  safoty- 
sensitive  functions  for  the  transit 
operator  on  a  regular  or  continuing 
basis.  The  part  abo  includes  a  definition 
of  contractor  to  make  it  clear  that  an 
ongoing  relationship  suffices  to  have  the 
definition  apply. 

The  inclusion  of  non-employee  safety 
sensitive  work^s  in  the  rule  raised 
many  issues  during  the  agency’s 
previous  drug  testing  rulemal^g.  Many 
operators,  and  in  particular  small 
operators,  contended  that  covwing 
contract  service  wori^ers  could  m^e  it 
difficult  for  those  transit  operatcHs  who 
rely  on  contract  maintenance  or  other 
service  as  their  sole  method  of  servicing. 

On  the  other  hand,  the  agency  has 
received  information  from  Iowa  State 
University,  that  will  be  released  in 
report  form  later  this  year,  as  well  as 
first^iand  experience  submitted  to  the 
agency  by  small  operators,  that  indicates 
that  the  problem  is  manageable.  Further 
encouragement  for  the  agency  to  cov«r 
these  workers  is  contained  in  a  colloquy 
on  the  Senate  floor  during  debate  on  the 
legislation  mandating  this  fHogram  in 
which  its  spottstHS  clearly  indicate  their 
intent  to  cover  safety-sensitive  contract 
workers  as  well  as  ffirect  employees  of 
the  grantee.  (“Cong.  Rec.“,  S14766, 
October  16. 1991) 

For  these  reasons,  contract  personnel 
who  “stand  in  the  shoes”  of  a 
recipient’s  own  safety-sensitive 
employees  are  included  in  the 
definition  of  covered  employee. 

The  agency  seeks  comment  on  this 
definition,  particularly  fitxn  small 
systems  and  those  with  directly  related 
experiences. 

4.  Emf^oyer.  As  proposed,  the 
employer  has  primary  responsibility  for 
developing  the  requisite  drug  testing 
program,  including  educational 
materials,  policies,  and  testing 
processes.  The  FTA  defines  “employer” 
to  include  anyone  who  is  operating 
transit  service  subject  to  this 
rulemaking.  This  includes  small  and 
large  transit  operators,  as  well  as  any 
consortium  that  may  be  formed  to 
respond  to  the  needs  of  sev»al 
operators.  The  term  “employer”  is  used 
instead  of  recipient  to  avoid  any 
confusirm  about  who  has  the 
responsibility  imder  the  rule,  siime 
States,  whidi  are  the  direct  recipients  of 
some  FTA  funds,  usually  do  imt  run 
transit  systems. 

Under  this  NPRM,  the  original 
recipient  of  funds  from  the  FTA  must 
make  the  drug  testing  program 


certification,  regardless  of  whether  or 
not  that  recipient  actually  provides 
transit  service.  For  example,  a  State  is 
the  recipient  of  funds  from  the  FTA 
undw  the  section  18  rural  program  but 
in  most,  if  not  all  cases,  service  is 
provided  by  subrecipients  spread 
throughout  the  State.  The  State,  as  the 
original  recipient  of  FTA  funds,  would 
certify  to  the  FTA  that  each  subrecipient 
complies  the  drug  testing  regulatirm.  If 
for  scune  reason  a  particular 
subrecipient  foils  to  establish  a  drug 
testing  program,  or  foils  to  implement  a 
program  in  accordance  with  the 
regulation,  the  FTA  would  enforce 
compliance  through  the  State,  by 
reqturing  it.  for  example,  to  suspend 
Federal  funding  to  that  particular 
subrecipient  unless  and  imtil  the 
problem  is  resolved.  The  same  principle 
would  apply  in  the  case  of  a  transit 
authority  recipient  and  any 
subrecipients  to  which  it  provided 
Federal  funds. 

5.  Large  operator.  We  have  defined  a 
large  operator  as  a  recipient  which 
operates  in  an  area  of  200,000  or  more 
in  population. 

6.  ^fety-sensitive.  The  pr(^>osed  rule 
defines  safety-sensitive  to  include  any 
function  related  to  operating  a  revenue 
service  vehicle;  controlling  the 
movement  or  dispatdi  of  a  revenue 
service  v^icle;  maintaining  a  revenue 
service  vehicle;  or  directly  supervising 
any  employee  performing  one  of  these 
fusions. 

The  agmcy  is  including  maintenance 
workers  in  this  definitimi,  which  drew 
comment  in  the  1988  drug  testing 
rulemaking.  As  noted  above,  the 
findings  of  a  recent  survey  indicate  that 
in  1990  positive  drug  test  results  woto 
slightly  higher  for  maintenance 
employees  than  for  vehicle  operators. 
Including  maintmance  wmrkers  in  the 
definition  of  safety-sensitive  means  that 
these  workers  also  would  be  subject  to 
post-acddMit  testing. 

The  agency  is  interested  in  whethw 
this  provision  will  increase  the  number 
of  employees  tested  by  grantees  already 
conducting  drug  testing.  Do  you 
conduct  post-accident  testing  now?  Do 
you  currently  test  maintenance 
employees  for  drug  use?  If  yes,  under 
what  circumstances?  Are  maintenance 
employee  attendance  records  and 
production  rep<»ts  reviewed  for 
possible  signs  of  drug  use? 

While  this  definition  includes  the 
functions  to  be  covered,  the  agency 
recognizes  that  each  employer  will  have 
to  make  case-by-case  determinations  in 
designating  which  employees  are  safety 
sensitive,  based  on  the  definition  and 
other  guidance  material  in  the  final  rule. 


7.  Small  operator.  We  have  defined  a 
small  operator  as  a  recipient  which 
operates  in  an  area  of  less  than  200,000 
in  population.  This  distinction  is 
consistent  with  other  FTA  programs. 

C.  Determination  of  Prohibited  Drugs 
(§653.9) 

This  section  lists  the  five  drugs  to  be 
tested  for  and  determines  that  these 
drugs  pose  a  threat  to  the  safety  of  mass 
transit.  The  definition  of  prohibited 
drug  in  the  statute  specifically  requires 
the  Administrator  to  make  such  a 
finding.  These  drugs  are:  Marijuana, 
cocaine,  amphetamines,  opiates,  and 
phencyclydine.  Other  DOT  agencies 
currently  test  for  these  “big  five”  drugs, 
and  they  are  also  the  only  drugs  for 
which  DHHS  has  certified  lab^tories 
to  test 

Current  data  collected  by  the  agency, 
dismissed  elsewhere  in  this  preamble, 
confirm  that  these  five  drugs  are  indeed 
appn^riate  for  testing  under  this 
proposed  rule. 

D.  Pre-Emption  of  State  and  Local 
Laws  (§653.11) 

The  statute  provides  for  Federal  pre¬ 
emption  in  the  field,  voiding  the  e^act 
of  any  inconsistent  State  ot  local  law. 
ordinance,  rule,  regulation,  standard  or 
order. 

Whether  the  FTA  had  authority  to 
require  grantees  to  implement  a 
substance  abuse  program,  and  the  efiiact 
of  that  requirement  in  light  of  State 
provisions  to  the  contrary,  was  at  the 
core  of  legal  challenges  to  our  previous 
drug  testing  regulation.  Congress 
included  Iwguage  in  the  Act  indicating 
that  no  State  (including  State 
Constitutions)  or  local  law  continues  in 
effect  if  it  is  inconsistent  with  the  FTA 
drug  testily  regulation.  Consistent  with 
longstanding  Department-wide 
interpretation  of  this  type  of  pre¬ 
emption  language,  the  regulation 
specifies  that  “inconsistent  with”  means 
that  the  regulation: 

(1)  Pre-empts  a  State  or  local 
requirement  if  compliance  with  the 
local  requirement  and  the  FTA 
reflation  is  not  possible;  or 

(2)  Pre-empts  a  State  or  local 
requirement  if  compliance  with  the 
local  requirement  is  an  obstacle  to 
accomplishing  the  provisions  of  the 
FTA  regulation. 

On  the  other  hand,  the  statute  and  the 
regulation  do  not  pre-empt  State 
criminal  laws  that  impose  sanctions  for 
reckless  conduct 

E.  Other  Requirements  Imposed  By  An 
Employer  (§  653.15) 

This  section  makes  clear  that 
employers,  as  well  as  employees,  may 
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add  features  beyond  those  required  in 
this  regulation  for  an  anti-drug  program. 
The  only  limitation  is  that  any  such 
additional  features  may  not  conflict  or 
interfere  with  the  implementation  of  the 
part  653  provisions.  For  example,  if  an 
employer  tests  for  additional  drugs,  or 
for  different  cut-off  levels  of  the  five 
mandated  drugs,  the  employer  would 
have  to  conduct  a  separate  urine 
collection  from  the  covered  employee. 
Nothing  could  interfere  with  the 
Federally-mandated  chain  of  custody 
procedures. 

As  indicated  in  §  654.31,  the 
employer  must  notify  the  employee 
whether  a  drug  test  is  being  conducted 
under  the  authority  of  part  653  or  the 
employer’s  own  authority. 

F,  Compliance  With  Testing 
Procedures  Requirements  (§  653.17) 

Recipients  of  FTA  assistance  must 
establish  an  anti-drug  program  that  is 
consistent  with  the  substantive  drug 
testing  requirements  of  this  part  653  as 
well  as  the  procedural  drug  testing 
regulation  that  has  been  issued  by  the 
Secretary  at  49  CFR  part  40.  FTA 
recipients  must  comply  with  part  40  to 
be  in  compliance  with  part  653. 

While  each  grantee  must  acquire  a 
copy  of  the  Secretary’s  part  40 
procedural  regulation,  subpart  D  of  the 
FTA’s  substantive  regulation  contains 
•highlights  of  the  procedural 
requirements.  Further  explanation  of 
these  requirements  can  be  found  in  the 
section-by-section  explanation  of 
subpart  D  portion  of  this  preamble. 

G.  Compliance  as  a  Condition  of  FTA 
Financial  Assistance  (§  653.19) 

The  statute  requires  FTA  to  establish 
a  regulation  for  an  anti-drug  program  for 
recipients  of  Federal  financial  assistance 
under  section  3,  9  or  18  of  the  Federal 
Transit  Act,  as  amended,  or  section 
103(e)(4)  of  title  23,  United  States  Code. 
The  statute  also  states  that  a  recipient 
shall.not  be  eligible  for  such  Federal 
financial  assistance  if  the  recipient  fails 
to  establish  such  a  program  in 
accordance  with  such  regulations. 
Accordingly,  continued  FTA  assistance 
is  contingent  upon  compliance  with  this 
drug  testing  regulation  (which  includes 
compliance  with  49  CFR  part  40). 

This  section  also  states  that  any  false 
misrepresentation  or  action  to  mislead 
FTA  is  a  criminal  violation  under 
section  1001  of  title  18  of  the  United 
States  Code. 

Paragraph  (c)  of  this  section  describes 
the  role  of  the  States  in  this  program. 
Since  the  State  is  the  recipient  in  the 
case  of  section  18  funds  (and  may,  in 
some  cases,  be  such  for  small  areas 
receiving  section  9  assistance),  it  is  a 


"recipient”  for  purposes  of  this 
program.  States  therefore  must  certify  to 
FTA  compliance  with  this  regulation. 
However,  in  most  if  not  all  cases,  this 
money  is  allocated  to  smaller  entities 
which  develop  and  administer  programs 
consistent  wiA  FTA  requirements.  For 
purposes  of  this  rule,  FTA  will  require 
each  State  to  certify  compliance  on 
behalf  of  its  subrecipients  who  are 
subject  to  this  rule.  Each  subrecipient 
must  provide  adequate  assurances  to  its 
State  so  that  the  State  can  certify  on  its 
behalf. 

A  small  entity  will  be  subject  to 
suspension  of  binding,  through  the 
State,  if  it  is  not  possible  for  an 
appropriate  certification  to  be  made  on 
its  behalf,  or  if  the  FTA  has  reason  to 
believe  that  the  entity  is  not  in 
compliance  with  the  regulation  in  some 
other  material  way. 

Subpart  B — General  Program 
Bequirements 

This  subpart  sets  out  the  elements  of 
the  anti-drug  program  each  employer 
must  implement  to  be  in  compliance 
with  this  part. 

There  are  four  basic  elements  to  the 
program:  Developing  and  disseminating 
a  policy  statement;  employee  education 
and  training;  testing  for  five  drugs  under 
five  different  circumstances;  and 
employee  suspension,  removal,  or 
rehabilitation.* 

A.  Policy  Statement  Contents 
(§653.23) 

The  proposed  rule  would  require  a 
policy  statement,  to  be  made  available 
to  every  covered  employee, 
incorporating  the  employer’s  position 
and  information  on  virtually  all  aspects 
of  the  anti-drug  testing  program.  In 
particular,  the  policy  statement  must 
articulate  the  employer’s  position  on  the 
following: 

1.  Specific  categories  of  employees 
subject  to  testing. 

2.  Where  to  go  to  for  information. 

3.  When  and  why  an  employee  will  be 
tested. 

4.  The  consequences  of  failure  to  pass 
a  drug  test. 

5.  Program  elements  in  addition  to 
those  required  by  FTA  regulation. 

The  FTA  expects  each  employer  to 
articulate  in  the  policy  statement  its 
response  concerning  a  covered 
employee’s  failure  to  pass  a  drug  test. 
This  must  include  removal  of  the 
employee  from  his  or  her  safety- 
sensitive  position,  evaluation  of  the 
covered  employee,  and  possible  referral 
for  rehabilitation;  it  could  include 
funding  arrangements  for  rehabilitation 
(self-pay  or  employer-paid  or  some 
combination),  "rhe  policy  must  indicate 


whether  the  employer  would  suspend  or 
terminate  a  covered  employee  who  has 
failed  to  pass  a  drug  test,  and  the 
circumstances  in  which  these  actions 
would  be  taken. 

The  NPRM  would  not  mandate 
employer-provided  rehabilitation  for  a 
covered  employee.  Further,  if  the 
employer  provides  rehabilitation  to  a 
covereid  employee,  the  NPRM  would  not 
require  that  the  employer  pay  for  it.  The 
NPRM  would  require  a  covered 
employee  who  fails  to  pass  a  drug  test 
to  be  assessed  by  a  substance  abuse 
professional.  During  this  assessment, 
the  substance  abuse  professional  must 
inform  the  covered  employee  of 
assistance  that  is  available.  While  the 
agency  encourages  rehabilitation, 
whether  there  is  mandatory 
rehabilitation,  and  who  pays  for 
rehabilitation,  are  decisions  left  at  the 
local  level. 

This  position  on  rehabilitation  is 
consistent  with  congressional  debate  on 
the  topic.  In  particular,  in  a  colloquy 
between  Senators  Danforth  and 
Hollings,  the  Senators  make  it  clear  that 
rehabilitation  is  not  mandated  by  the 
legislation,  nor  does  the  legislation 
specify  who  should  pay  for  treatment, 
whether  wages  must  be  paid  during 
treatment,  or  whether  there  is  a  right  of 
reinstatement.  The  colloquy  confirms 
the  proposed  rule’s  position  that  such 
arrangements  can  be  left  to  negotiation 
between  the  employer  and  employee. 
("U.S.  Cong.  Rec.”,  S14770,  October  16, 
1991) 

Concerning  suspension  and 
termination,  the  proposed  rule  iterates 
the  statutory  requirement  but  leaves  to 
each  employer  the  responsibility  for 
developing  and  articulating  the 
consequences  of  prohibited  drug  use  as 
defined  in  the  rule.  The  proposed  rule 
specifies  that  anyone  who  fails  to  pass 
8  drug  test  (regardless  of  where  or  when 
the  substance  was  ingested)  must  be 
removed  from  his  or  her  safety-sensitive 
position.  This  requirement  must  be 
included  in  the  policy  statement 
mandated  under  this  section. 

B.  Education  and  Training  Programs 
(§653.27) 

The  proposed  rule  would  require  that 
materials  providing  information  about 
the  health  and  safety  consequences  of 
drug  use,  a  hotline  telephone  number,  if 
available,  and  the  employer’s  policy  on 
drug  use  be  provided  to  all  covered 
employees.  In  addition,  the  proposed 
rule  would  require  that  employees 
receive  training  on  personal  health  and 
safety  issues  related  to  drug  use  and 
behavioral  cues  that  may  indicate  drug 
use.  The  purpose  of  this  provision  is  to 
raise  the  consciousness  of  workers  about 


59666 


Federal  Register  /  Vol.  57,  No.  241  /  Tuesday.  December  15.  1992  /  Proposed  Rules 


drug  use  and  its  detrimental  effects  on 
the  workplace.  One  of  the  most  eH^ective 
tools  an  employer  has  in  fighting  drug 
use  is  the  support  and  involvement  of 
its  employees.  Education  is  the  key  to 
making  this  happen. 

In  addition  to  this  general  training  for 
all  covered  employees,  further  training 
is  required  for  supervisors  making 
reasonable  suspicion  determinations, 
which  result  in  drug  testing.  Paragraph 
(b)(2)  of  this  section  specifies  that 
supervisors  must  receive  120  minutes  of 
such  training.  Data  available  to  the  FTA 
indicate  that  the  success  rate  of 
supervisors  involved  in  making 
reasonable  suspicion  determinations 
could  be  significantly  increased  with 
more  than  60  minutes  of  training,  as 
required  in  the  agency’s  previous  drug 
testing  rule.  For  this  reason,  the  agency 
is  proposing  120  minutes  of  training. 
However,  the  FTA  has  reduced  the 
number  of  supervi.sors  necessary  to 
make  reasonable  suspicion  referrals 
from  two  to  one  as  a  result  of  the 
industry’s  expressed  concerns  about  the 
impracticability  of  the  two  supervisor 
requirement. 

FTA  is  interested  in  determining  if 
the  proposed  rule’s  training  provisions 
provide  enough  training  and  if  the 
provisions  are  consistent  with  current 
training  efforts  in  the  industry.  For 
those  employers  who  provide  training, 
how  much  training  do  you  provide?  Is 
refresher  training  conducted 
periodically?  Are  drug  and  alcohol 
training  activities  combined,  or  are  they 
separate?  Are  supervisors  required  to 
participate  in  substance  abuse  training 
beyond  that  provided  to  non- 
supervisory  employees?  Is  any  training 
provided  on  an  optional  basis?  How 
much  training  is  provided: 

(1)  To  all  personnel; 

(2)  To  personnel  making  reasonable 
suspicion  determinations. 

C.  Drug  Testing  (§  653.29) 

This  section  specifies  the  five  drugs  to 
be  tested  for,  as  required  by  the  statute, 
in  each  employer’s  program  and  the 
different  types  of  tests  which  must  be 
conducted. 

The  five  drugs  are  marijuana;  cocaine; 
opiates;  amphetamines;  and 
phencyclidine.  Required  tests,  which 
are  the  same  as  the  agency  required  in 
its  previous  rule,  are:  Pre-employment 
(including  transfer  to  a  safety-sensitive 
position);  post-accident;  reasonable 
suspicion,  random,  and  return  to  duty/ 
followup.  The  statute  specifically  lists 
the  first  four  types  of  testing,  and 
indicates  that  the  regulation  may 
include  “periodic  recurring  testing’’, 
which  we  have  included  in  the 
proposed  rule  as  return  to  duty  testing. 


'This  type  of  testing  includes  the 
requirement  for  the  employer  to  test 
randomly  a  retiuming  covered  employee 
who  has  failed  to  pass  a  drug  test  fmr  up 
to  sixty  months,  based  on  the 
recommendation  of  a  substance  abuse 
professional. 

’The  agency  is  considering  a  minimum 
number  of  return  to  duty  tests, 
administered  randomly,  for  up  to  a  60 
month  period.  This  provision,  if 
adopted,  would  require  the  employer  to 
test  the  returning  employee  a  minimum 
number  of  times — such  as  four  or  six — 
during  the  first  12  months,  independent 
of  any  recommendation  by  the 
substance  abuse  professional.  The 
agency  seeks  comment  on  this 
provision,  including  a  minimum 
number  of  tests  or  length  of  time  the 
covered  employee  would  be  mandated 
to  be  covered  by  follow-up  testing. 

D.  Requirement  for  Specific  Notice 
(§653.31) 

This  section  has  been  added  to  the 
rule  in  response  to  a  concern  raised 
under  existing  drug  programs,  and 
provides  that  an  employer  must 
indicate,  before  a  test  is  administered, 
that  the  urine  specimen  will  be  tested 
for  the  five  prohibited  drugs  and  under 
what  authority  the  test  is  being 
administered,  either  this  Federal 
regulation  or  some  other  basis. 

E.  Action  When  EmployeffFails  to  Pass 
a  Drug  Test  (§  653.33) 

This  section  states  the  specific 
requirement  that  any  safety-sensitive 
employee  who  fails  to  pass  or  refuses  to 
submit  to  a  drug  test  must  be  removed 
from  his  or  her  safety-sensitive  function 
as  soon  as  the  employer  receives 
information  from  the  MRO  that  the 
covered  employee  has  failed  to  pass  a 
drug  test.  In  addition  to  being  removed, 
the  employer  must  ensure  that  the 
employee  is  assessed  under  the 
provisions  of  §  653.35. 

This  area  is  an  example  where  there 
are  additional  responsibilities  for  FTA 
grantees  that  are  marine  employers. 
Consistent  with  current  46  CFR 
16.201(c).  an  employer  or  prospective 
employer  of  an  individual  holding  a 
license,  certificate  of  registry  or 
merchant  mariner’s  document  who  fails 
to  pass  a  drug  test  must  report  the  test 
results  in  writing  to  the  nearest  Coast 
Guard  Officer  in  Charge,  Marine 
Inspection  (OCMI).  For  further 
information  see  46  CFR  part  16 

F.  Information,  Referral,  Evaluation,  and 
Treatment  (§653.35) 

Any  safety-sensitive  employee  who 
fails  to  pass  a  drug  test  must  be  removed 
immediately  from  his  or  her  safety- 


sensitive  position.  In  addition,  the 
covered  employee  must  be  notified  of 
available  educational  material  and 
organizations  providing  assistance  on 
substance  abuse,  and  must  be  assessed 
by  a  substance  abuse  professional.  If  the 
employer’s  poUcy  so  states,  the  covered 
employee  may  be  required  to  undergo 
rehabilitation  before  returning  to  a 
safety-sensitive  function. 

The  substance  abuse  professional 
determines  when  each  covered 
employee  who  has  failed  to  pass  a  drug 
test  must  be  evaluated  and  which 
covered  employees  are  ready  to  return 
to  work. 

Subpart  C — Types  of  Drug  Testing 

A.  Pre-Employment/Pre-Duty  Testing 
(§653.41) 

This  section  proposes  that  an 
employer  may  not  hire  an  applicant  for 
a  safety-sensitive  function,  unless  the 
applicant  passes  a  drug  test  that  has 
been  administered  consistent  with  the 
procedures  of  this  regulation. 

In  addition,  any  employee  who 
wishes  to  transfer  to  a  safety-sensitive 
function  from  a  non-safety-sensitive 
function  is  subject  to  this  testing 
category.  Such  an  employee  would  not 
have  been  subject  previously  to  the  drug 
testing  procedures  mandated  by  this 
part,  and  consequently  must  be  tested 
before  performing  a  safety-sensitive 
function. 

For  marine  employers,  46  CFR 
16.210(a)  prohibits  them  from  hiring  or 
giving  a  commitment  of  employment  to 
an  individual  unless  the  individual 
passes  a  drug  test  or  meets  a  stated  pre- 
employment  exemption  under  46  CFR 
16.210(b).  (Marine  employers  which  are 
FTA  grantees,  however,  may  not  take 
advantage  of  the  Coast  Guard  exemption 
provision  and  still  be  in  compliance 
with  FTA  program  regulations  in  part 
653.) 

B.  Reasonable  Suspicion  Testing 
(§653.43) 

The  second  type  of  testing  proposed 
by  the  NPRM  is  reasonable  suspicion 
testing.  This  section  proposes  that  an 
employer  require  a  covered  employee  to 
be  tested  for  prohibited  drug  use  if  the 
employer  has  a  reasonable  suspicion 
that  the  covered  employee  has  used 
prohibited  drugs.  As  the  section  states, 
the  reasonable  suspicion  determination 
must  be  based  on  specific, 
contemporaneous,  articulable 
observations  concerning  the  appearance, 
behavior,  or  sj>eech  of  the  covered 
employee. 

It  is  this  determination  for  which  the 
proposed  rule  would  mandate  120 
minutes  of  additional  training  for 
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supervisors  who  will  be  making 
reasonable  suspicion  referrals.  Unlike 
the  agency’s  previous  anti-drug  rule, 
however,  the  determination  need  be 
made  by  one  supervisor,  rather  than 
two.  The  agency  believes  that  additional 
training  is  the  key  to  successful 
reasonable  suspicion  testing,  not  the 
number  of  supervisors  involved. 

The  agency  seeks  information  on  the 
application  of  the  reasonable  suspicion 
determination.  For  example,  how  many 
persons  are  involved  currently  in 
making  reasonable  suspicion 
determinations?  Do  fellow  workers 
participate  in  identifying  someone  who 
may  be  jeopardizing  the  safety  of  crew 
or  passengers?  If  only  one  supervisor  is 
allowed  to  make  the  determination,  is 
corroboration  of  any  kind  required? 
What  percentage  of  persons  tested  under 
the  reasonable  suspicion  category  fail  to 
pass  the  drug  test? 

C.  Post-Accident  Testing  (§  653.45) 

The  NPRM  proposes  post-accident 
drug  testing.  An  accident  is  defined  as 
any  transit  accident  involving  a  loss  of 
human  life  or  other  serious  bodily 
injury  or  signiHcant  property  damage. 
(The  agency  has  proposed  a  floor  of 
$1,000  for  property  damage,  in  the 
context  of  the  definition  of  accident. 
Please  see  the  definitions  section  of  the 
preamble  for  a  more  complete 
discussion  of  the  proposed  financial 
threshold.) 

The  FTA  proposes  drug  testing  of  all 
safety-sensitive  employees  on  duty  in 
the  vehicle  at  the  time  of  the  accident 
or  involved  in  the  vehicle’s  most  recent 
maintenance  or  other  safety-sensitive 
function  preceding  the  vehicle  being 
placed  into  revenue  service.  The  Act 
specifically  requires  drug  testing  in  the 
case  of  any  accident  involving  the  loss 
of  human  life.  In  other  cases,  the 
covered  employee  must  be  tested  unless 
the  employer  determines  that  the 
employee’s  performance  can  be 
completely  discounted  as  a  contributing 
factor  to  the  accident. 

The  proposed  rule  requires  that  the 
employer  ensure  that  employees 
required  to  be  tested  are  tested  as  soon 
as  possible  and  within  32  hours  of  the 
accident.  This  is  consistent  with  other 
DOT  agency  existing  drug  testing  rules. 

This  section  also  requires  that  the 
employer  consider  departure  ft-om  the 
scene  of  the  accident  as  a  refusal  to 
submit  to  a  test,  unless  tlie  covered 
employee  has  a  valid  reason.  The 
agency  seeks  comment  on  whether  the 
rule  should  specify  what  a  valid  reason 
is.  Clearly  to  seek  medical  attention  is, 
and  that  is  specifically  cited  in 
paragraph  (d)  of  this  section.  However, 
the  covered  employee  may  not  need 


medical  attention,  but  he  or  she  may 
need  to  leave  the  accident  to  call  for 
help.  There  may  be  the  risk  of  explosion 
or  toxic  fumes.  Should  the 
determination  of  validity  be  determined 
on  a  case-by-case  basis,  at  the  local 
level,  or  should  the  FTA  regulation 
provide  some  definition  of  what  would 
be  appropriate? 

The  transit  agency  survey  results, 
cited  earlier  in  this  preamble,  indicate 
that  there  is  a  measurable  safety 
problem  associated  with  substance 
abuse.  The  survey  requested 
information  about  major  accidents  and 
those  with  substance  abuse  as  a 
contributing  factor.  However,  only  50 
percent  of  the  transit  agency  survey 
respondents  could  provide  such  data. 
Eighteen  percent  of  the  respondents 
who  were  able  to  provide  information 
on  major  accidents  reported  at  least  one 
accident  where  substance  abuse  was  a 
contributing  factor  in  1990. 

Almost  all  systems  reporting  a 
substance  abuse-related  accident 
conduct  both  pre-employment  and 
reasonable  suspicion  testing,  and  have 
an  above-average  likelihood  of  testing 
under  most  other  circumstances. 
However,  almost  40  percent  of 
responding  transit  agencies,  are  unable 
to  determine  whether  an  accident  may 
be  drug  or  alcohol  related. 

The  FTA  seeks  the  industry’s 
experience  with  post-accident  testing  of 
employees  where  there  has  been  a 
fatality,  serious  bodily  injury  or 
property  damage. 

Tne  agency  specifically  solicits 
statistics  or  information  about  accidents, 
such  as  the  average  cost,  those  involving 
only  vehicle  damage,  those  involving 
damage  to  property  other  than  the 
employer’s,  human  injury,  etc. 

While  not  provided  for  in  this  FTA 
proposed  rule.  Coast  Guard  regulations 
for  an  accident  resulting  in  the  death  of 
a  covered  employee  trigger  a 
requirement  to  test  the  corpse  for 
chemical  substances.  The  provision  is 
found  in  Coast  Guard  regulations  at  46 
CFR  4.06-30. 

D.  Random  Testing  (§653.47) 

The  Act  requires  random  drug  testing. 
As  in  the  past,  the  agency  continues  to 
believe  that  random  testing  constitutes  a 
significant  deterrent  to  prohibited  drug 
use.  A  successful  antidrug  program  is  a 
combination  of  education,  awareness 
and  deterrence,  which  random  testing 
provides. 

As  described  at  length  in  FTA’s 
previous  rulemaking  on  this  subject,  in 
random  testing  covered  employees  are 
placed  in  a  pool  and.  by  some 
identifying  number  or  symbol  other 
than  name,  are  selected  using  a 


scientifically  valid  random  selection 
method.  The  method  used  can  be  a 
computer  model,  or  a  random 
generation  table  could  be  used.  Of 
critical  importance,  however,  is  the 
guarantee  that  covered  employees  are 
chosen  in  an  unannounced  and 
unpredictable  manner.  It  is  possible  in 
random  generation  that  one  person  is 
chosen  two  or  three  times  over  a  period 
of  time,  while  another  person  is  not 
chosen  at  all.  However,  no  covered 
employee  should  be  removed  from  the 
pool  merely  because  he  or  she  has  been 
selected  for  testing. 

The  rate  at  whi^  random  testing 
must  be  conducted  is  proposed  at  the  50 
percent  rate.  A  random  rate  means  the 
percentage  of  the  covered  population 
which  must  be  tested  within  a  given 
time  period  (under  this  regulation, 
during  each  calendar  year). 

The  FTA  seeks  comment  on  the  rate 
of  random  drug  testing  to  be  conducted 
The  purpose  of  random  testing  is 
deterrence. 

Today’s  proposed  rule  uses  the  50 
percent  testing  rate  in  use  by  the  other 
DOT  operating  administrations,  a  rate 
which  has  resulted  in  lower  positive 
rates  of  tested  employees. 

While  this  50  percent  rate  has  been 
successful  and  all  operating 
administrations  will  continue  to  use  it, 
the  Department — in  a  separate  advance 
notice  of  proposed  rulemaking 
(ANPRM)  published  elsewhere  in 
today's  issue  of  the  Federal  Register — 
seeks  data  on  other  rates  that  may  be 
appropriate  to  use,  as  well  as  other 
methodologies  or  techniques  used  in 
conjunction  with  random  testing  to 
enhance  the  deterrent  effect  of  random 
testing. 

The  FTA  is  participating  in  and  fully 
supports  the  E)epartment-wide  ANPRM, 
but  we  do  not  anticipate  adequate  data 
being  available  to  us  by  the  time  we 
issue  a  final  rule  on  which  to  base  a 
decision  to  vary  the  random  testing  rate 
from  the  established  rate  in  use  by  all 
other  DOT  operating  administrations 
mandating  testing.  Persons  with  data  are 
encouraged  to  submit  comments  to  both 
this  proposed  rule  docket  and  the  DOT- 
wide  ANPRM  docket. 

E.  Return  to  Duty  Testing  and  Follow- 
Up  Testing  (§653.49) 

Once  a  covered  employee  fails  to  pass 
a  drug  test,  he  or  she  must  be  evaluated 
by  a  substance  abuse  professional  (SAP). 
One  role  of  the  SAP  is  to  evaluate  the 
kind  of  treatment  the  covered  employee 
should  receive  (which  may  be 
determined  by  the  range  of  service 
made  available  by  the  employer), 
whether  the  covered  employee  has 
followed  the  recommendations  for 
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action  by  the  SAP,  and  when  the 
employee  is  ready  to  come  back  to  work. 
Before  the  covert  employee  may  return 
to  a  safety-sensitive  position,  the 
covered  employee  must  take  and  pass  a 
return  to  duty  drug  test. 

In  addition,  under  the  proposed  rule, 
this  covered  employee  would  be  subject 
to  return  to  duty  random  testing  for  up 
to  60  months  after  his  or  her  return  to 
the  safety-sensitive  position.  The 
amount  of  time  that  each  employee  is 
subject  to  follow-up  testing  may  be 
different,  depending  on  a  determination 
made  by  the  SAP,  based  on  the 
individual’s  circumstances. 

However,  the  regulation  proposes  that 
a  minimum  number  of  six  follow-up 
tests  in  the  first  twelve  months  after 
returning  to  duty  for  any  employee  who 
has  failed  to  pass  a  drug  test  under  this 
part  and  who  has  since  passed  a  return 
to  duty  test.  This  would  limit  the 
flexibility  of  the  SAP,  but  would  ensure 
that  every  covered  employee  who  has 
returned  to  duty  is  subject  to  a 
minimum  number  of  follow-up  tests 
after  returning  to  work.  FTA  seeks 
comment  on  this  proposal. 

This  section  is  one  of  the  few  in 
which  there  is  a  substantive  difference 
between  Coast  Guard  and  FTA 
regulations.  FTA  has  determined  that 
the  Coast  Guard  provision,  which 
requires  evaluation  by  an  MRO  rather 
than  a  SAP,  will  satisfy  the  FTA 
requirement.  For  further  information  on 
the  Coast  Guard  provision  see  46  CFR 
16.370(d)  and  part  5. 

Subpart  D — Drug  Testing  Procedures 

This  subpart  contains  drug  testing 
procedures  employers  must  use  that 
will  be  detailed  in  full  in  a  revised  part 
40.  Once  part  40  is  amended  to  reflect 
the  provisions  of  the  Act,  these  sections 
will  be  removed  from  the  FTA 
regulation. 

A.  Substance  Abuse  Professional 
(§653.61) 

The  substance  abuse  professional 
(SAP)  discussed  earlier  in  the  context  of 
return  to  duty  testing,  assesses  the  kinds 
of  information  materials,  counseling  or 
treatment  the  covered  employee  should 
receive  and  when  the  covered  employee 
is  capable  of  returning  to  his  or  her 
safety-sensitive  function. 

B.  Split  Sample  Procedure  (§  653.63) 

This  section  implements  a  provision 
of  the  Act  requiring  the  employer  to 
allow  a  covered  employee  to  request  a 
test  of  a  subdivided  portion  (split)  of  his 
or  her  primary  urine  specimen,  when 
the  result  of  the  test  of  the  primary 
specimen  is  confirmed  positive.  Briefly, 
the  urine  specimen  is  divided  at  the 


time  of  collection,  with  a  minimum 
specified  amount  of  urine  being  used  for 
the  primary  sample  and  the  remainder 
being  poured  off  to  be  saved  as  the  split. 
In  all  cases,  the  chain  of  custody 
procedures  are  used  for  both  the 
primary  and  the  split  samples. 

Under  the  terms  of  this  proposed  rule, 
the  split  sample  procedure  would 
consist  of  three  separate  steps.  First,  the 
MRO  would  have  to  verily  the  test  as 
positive.  Second,  the  MRO  would  have 
to  contact  the  employee  and  give  the 
employee  specific  notice  that  the 
specimen  was  positive.  And,  finally,  the 
covered  employee  would  have  to 
indicate  in  writing  that  he  or  she  wishes 
the  split  sample  to  be  tested. 

This  request  for  an  analysis  of  the 
split  would  have  to  be  submitted  in 
writing  within  72  hours  of  receiving 
actual  notice  fi'om  the  MRO  that  the  test 
was  a  verified  positive.  The  split  sample 
would  then  be  transported  to  a  different 
DHHS  certified  lab,  which  analyzes  the 
split. 

As  proposed,  the  72  hours  would  be 
computed  as  being  72  hours  during 
scheduled  work  days.  Thus,  you  would 
skip  scheduled  vacation  time  and 
weekends  in  the  computation  of  the  72 
hours. 

The  agency  seeks  comment  on  the  72- 
hour  notice  requirement.  This  time 
period  is  specified  in  the  statute,  but 
FTA  is  concerned  that  it  does  not  allow 
adequate  time  for  the  employee  to 
request  a  test  of  the  split  sample.  For 
example,  does  this  provide  enough  time 
for  an  employee  to  seek  and  gel  advice 
from  someone  qualified  to  provide 
advice?  Does  it  give  the  employee 
adequate  time  to  make  an  informed 
choice  concerning  the  ramifications  of 
such  a  test  result?  In  commenting, 
please  provide  specific 
recommendations  for  a  time  period  and 
provide  reasons  for  the  time  period. 
Those  grantees  who  already  operate 
under  other  Department  agency  drug 
rules  could  provide  comparisons  with 
those  drug  rules’  60-day  allowance  for 
requesting  a  reanalysis  (retest)  of  the 
specimen.  For  those  entities  providing 
such  an  option,  what  is  the  average 
amount  of  lime  taken  for  a  request  for 
reanalysis  to  be  submitted?  How  many 
requests  are  submitted  within  72  hours? 
How  many  take  60  days?  Are  the 
circumstances  known  which  required 
the  60  days? 

This  section  provides  that  a  covered 
employee  may  be  required  to  advance 
the  cost  of  analyzing  the  split  sample, 
including  the  cost  of  transporting  the 
sample  to  the  second  lab.  If  the  test 
result  of  the  split  sample  is  negative,  the 
test  is  cancelled. 


Who  pays  for  the  cost  of  the  test  if  the 
split  sample  test  result  is  negative  is 
something  that  the  agency  assumes  will 
be  determined  at  the  local  level. 

Subpart  E — Administrative 
Bequirements 

A.  Retention  of  Records  (§  653.71) 

This  section  explains  which  records 
relating  to  the  drug  testing  program 
must  be  retained  and  for  how  long. 

There  are  three  separate  record 
retention  periods — five,  two,  and  one 
year,  for  different  types  of  records.  The 
proposed  rule  would  require  each 
employer  to  maintain  for  five  years 
records  of  covered  employees’  positive 
drug  te.st  results,  documentation  of 
refusals  to  take  a  drug  test,  and  covered 
employee  referrals  to  the  SAP. 

Collection  process  and  employee 
training  documents  would  be  retained 
for  two  years,  while  records  of  negative 
test  results  would  be  retained  for  one 
year.  The  section  specifies  these  records 
in  detail. 

B.  Reporting  of  Results  in  a  Management 
Information  System  (§653.73) 

The  proposed  reporting  requirements 
are  part  of  a  Department-wide  effort  to 
standardize  its  reporting  for  drug  and 
alcohol  testing,  by  establishing  a 
Management  Information  System  (MIS). 
The  data  collected  will  cover  drug 
testing  information,  including  the  types 
and  numbers  of  employees  covered, 
results  and  other  data,  to  be  used  by 
FTA  and  DOT  to  identify  trends  and  to 
assess  the  success  or  failure  of  the 
agency’s  regulatory  program. 

■  The  data  elements  will  provide  a 
factual  base  for  decisionmaking 
concerning  modifications  to  our  drug 
testing  rule.  Information  about  drug  use 
prevalence,  program  implementation, 
and  logistical  impact  will  provide  a 
basis  for  policy  review,  development, 
and  change,  in  order  to  establish  the 
most  effective  and  efficient  approach  to 
drug  use  deterrence  and  detection. 

Issues  such  as  scope  of  applicability, 
random  test  rates,  rehabilitation,  and 
testing  protocols  can  be  more  effectively 
addressed  when  industry-wide  data  is 
available. 

The  data  elements  were  selected  as 
the  minimum  necessary  to  provide 
information  on  the  scope  of  the 
program,  drug  use  and  prevalence, 
program  implementation,  employer 
policy  and  the  deterrent  effect  of  the 
rules  over  time. 

The  FTA  seeks  comment  on  a  number 
of  issues  concerning  the  NPRM's  basic 
data  gathering  approach.  While  the 
proposed  rule  would  require 
information  from  all  covered  employef^. 
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the  FT  A  seeks  comment  on  the  merits 
of  seeking  infonnation  only  from  a 
sample  of  covered  employers.  The  DOT- 
wide  preamble  discusses  this  issue  of 
sampling  in  greater  detail.  Or,  is 
reporting  an  area  in  which  special 
consideration  could  be  given  to  very 
small  or  very  rural  operators? 

FTA  recognizes  that  any  reporting 
requirement  will  impose  burdens  on 
employers.  While  these  burdens  have 
been  analyzed  in  the  regulatory 
evaluation,  we  specifically  seek 
comment  on  ways  to  achieve  the 
objectives  of  this  requirement  with  a 
lesser  burden. 

Although  there  are  no  specific  cost 
elements  proposed  for  the  MIS,  an 
ongoing  effort  of  the  Department  will  be 
to  analyze  the  cost  of  implementing 
these  regulations.  Many  of  the  costs  are 
easily  id^tifiable,  such  as  the  charge  a 
transit  authority  incurs  for  a  laboratory 
test  of  a  urine  specimen.  It  may  be 
difficult,  howevw,  to  clearly  identify 
some  indirect  costs,  such  as 
consequential  costs  of  transportation 
delays  caused  by  the  collections.  To  the 
extent  we  might  consider  seeking  cost 
information  from  covered  transit 
authorities,  are  existing  accounting 
systems  set  up  to  capture  such  costs  in 
a  manner  that  would  be  specific  to  anti¬ 
drug  rule  compliance?  If  they  were, 
could  we  be  assured  that  the  difierent 
accounting  standards  that  mi^t  be  used 
would  permit  comparison  of  data  frt>m 
different  employers? 

Similar  questions  are  raised  with 
respect  to  benefits.  For  example,  we  can 
determine  the  specific  number  of 
covered  employees  who  have  tested 
positive  and  b^n  removed  from  safety- 
sensitive  positions.  Although  the 
removal  of  such  covered  employees 
would  have  safety  benefits,  will  we  be 
able  to  identify  the  direct  consequences, 
such  as  a  reduction  in  accidents?  Will 
we  be  able  to  obtain  data  concerning  the 
indirect  benefits,  such  as  improved 
productivity  and  decreased 
absenteeism? 

Each  report  to  be  submitted  would 
cover  a  calendar  year.  The  closing  date 
for  data  would  be  Decembw  31  and  the 
report  would  be  due  at  FTA  by  February 
15  of  the  following  year.  The 
transportation  employer  report  would 
include  each  of  the  following  data 
elements.  The  FTA  seeks  comments  cm 
whether  any  of  these  elements  should 
be  modified  nr  deleted,  or  whether  any 
other  elements  should  be  added. 

1.  Number  of  envered  employees  by 
employee  category.  These  data  are 
necessary  to  assess  the  senpe  of  the 
rule’s  application  and  to  provide  a  basis 
for  detwmining  if  randenn  testing  meets 
the  required  level. 


2.  Number  of  covered  employees 
subject  to  testing  under  the  anti-drug 
rules  of  more  th^  one  DOT  agency, 
identified  by  each  agency. 

3.  Number  of  specimmis  (X)llected  by 
type  of  test  (e.g.,  pre-employment, 
periodic,  random,  etc.)  and  employee 
categcMry.  These  data  are  needed  to 
che^  the  compliance  with  the  rule  by 
category  and  to  review  the  (x>llection, 
testins  and  MRO  processes. 

4.  Number  of  positives  verified  by  a 
Medical  Review  Officer  (MRO)  by  type 
of  test,  by  type  of  drug,  and  employee 
category.  Th^  data,  along  with  the 
number  of  tests  performed,  permit  the 
calculation  of  positive  rates  necessary  to 
determine  the  extent  of  drug  use  and  the 
specific  drugs  detected  in  t^  various 
categories  of  employees.  Further, 
analysis  of  these  data  ovot  time  will 
provide  a  measure  of  the  effectiveness  of 
the  drug  testing  rules  in  deterring  drug 
use. 

5.  Number  of  negatives  verified  by  an 
MRO  by  type  of  test,  and  employee 
category.  These  data  are  needed  to 
che^  ccHnplianc»  with  the  rules  by 
category  and  to  review  the  applicaition 
of  the  components  of  the  program. 

6.  Number  of  p^ons  denira  a 
position  as  a  covered  employee 
following  a  verified  drug  test.  These 
data  provide  an  assessment  of  whether 
the  testing  program  is  being 
implemented  as  required,  provide  a 
measure  of  the  impact  of  the  drug 
testing  rules  on  the  transit  industry,  and 
yield  information  on  the  prevalence  of 
drug  use  in  the  applicant  pcwl. 

7.  Number  of  covered  employees 
verified  positive  by  an  MRO,  w^o  were 
returned  to  duty  in  covered  positions 
during  the  reporting  period.  These  data 
provide  information  cm  employer  policy 
implementation  regarding  return  to  duty 
requirements  and  rehabilitation  of 
identified  drug  users. 

8.  Number  of  employees  with  tests 
verified  positive  by  an  MRO  for 
multiple  drugs.  These  data  provide 
information  on  the  extent  of  multiple 
drug  use  in  the  transit  industry. 

9.  Number  of  (x>vered  employees  who 
refused  to  submit  to  a  drug  test  required 
under  this  part,  and  the  ac:tion  taken  in 
response  to  the  refusal(s).  These  data 
provide  information  on  policy 
implementation  regarding  refusals, 
including  subsequent  ramifications. 

10.  Number  of  covered  employees  and 
supervisors  who  have  received  required 
training  during  the  reporting  peric^. 
These  data  provide  information  on 
training  conducted  during  the  cninent 
reporting  period  and  a  cumulative  count 
of  supervisory  personnel  on  the  pa)rroll 
as  of  December  31  who  have  received 
the  required  drug  training. 


DOT  has  developed  a  standard  form 
for  use  by  employers  to  provide  the  data 
required  by  this  regulation  and  the  FTA- 
specific  form  is  attached  as  appendix  B 
to  this  proposed  rule.  In  addition.  FTA 
is  considering  authorizing  electronic 
submission  of  the  required  report  and 
specifically  seeks  comment  on  the 
desirability  or  feasibility  of  this. 

We  also  seek  comment  on  whether 
these  information  elements,  or  the  form 
on  which  the  data  would  be  gathered, 
are  sufficiently  clear  for  use  % 
employers,  particularly  small  transit 
systems.  If  not,  we  encourage  comments 
on  ways  to  make  the  form  and 
information  elements  easier  to  use. 

Many  small  covered  employers  will 
participate  in  the  drug  testing  pre^ram 
through  consortia.  We  seek  comment  on 
the  extent  to  which  the  use  of  consortia 
may  mitigate  any  problems  that  smaller 
employers  have  in  dealing  with  the 
reporting  requirement. 

FTA  also  seeks  comment  on  an 
approach  taken  by  other  DOT  agencies 
in  their  1988  final  rules  regarding  plan 
submissions.  That  is,  all  "large** 
employers  (for  other  operating 
administrations  this  is  based  on  a 
minimum  number  of  employees  of  IS. 
For  the  FTA,  a  large  employer  would  be 
one  operating  in  an  area  with  a 
population  cd  200,000  or  more)  would 
report  additional  data  needed  for 
program  evaluation  purposes  during  the 
first  year.  A  staged  or  short-form  type  of 
reporting  (including  perhaps  a  sampling 
of  smaller  employers)  would  apply  after 
the  first  year  for  “small”  employers  (for 
other  operating  administrations  this  is 
based  on  a  maximum  number  of 
employees  of  15.  For  the  FTA,  a  small 
employer  would  be  one  operating  in  an 
area  with  a  population  less  than 
200,000).  A^n.  comments  are 
particularly  invited  on  how  such  an 
approach  could  serve  the  Department 
program  evaluation  needs  while 
providing  data  essential  for  enforcement 
purposes. 

C.  Availability  and  Disclosure  of 
Information  (§653.75) 

This  section  would  establish  the 
boundaries  for  allowing  infonnation  to 
be  released  about  a  covered  employee*s 
drug  test  results.  As  with  the  proc^ural 
aspects  of  the  rule,  we  have  made  every 
effort  to  maximize  the  privacy  of  the 
individual  employee.  Accordingly,  this 
section  describes  the  circumstances 
under  which  an  MRO  could  release 
information  concerning  an  employee 
and  the  result  of  any  test  conducted 
under  the  auspices  of  this  part. 
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D.  Requirement  to  Certify  Compliance 
(§653.77) 

The  proposed  rule  states  that 
compliance  is  a  condition  of  FTA 
funding  and  that  each  recipient  must 
submit  an  annual  certification  affirming 
the  establishment  and  implementation 
of  a  drug  testing  program  consistent 
with  the  rule. 

VI.  Implementation  Period 

agency  is  considering  different 
implementation  periods  for  small  and 
large  entities,  in  recognition  of  the 
increased  difficulties  small  operators 
may  face  in  implementing  their 
programs.  In  many  cases,  small 
operators  will  need  to  develop  consortia 
or  other  sharing  arrangements  to 
implement  the  rule  in  a  cost-effective 
manner. 

Because  of  the  time  FTA  recipients 
have  had  to  prepare  for  this  regulation, 
however,  extended  implementation 
periods  should  be  unnecessary. 
Accordingly,  we  expect  to  require  large 
operators  to  certify  compliance  with  the 
final  rule  between  three  and  six  months 
from  publication  of  the  final  rule  and  to 
require  States  and  small  operators  to 
certify  compliance  within  six  months  to 
one  year  of  publication  of  the  final  rule. 
We  seek  comment  on  these  proposed 
periods. 

VII.  Americans  With  Disabilities  Act  of 
1990 

Title  I  of  the  Americans  With 
Disabilities  Act  of  1990  (ADA)  prohibits 
discrimination  on  the  basis  of  disability 
in  employment.  Employers  may  not 
discriminate  against  a  "qualified 
individual  with  a  disability”  and  must 
make  “reasonable  accommodation”  to 
permit  qualified  individuals  with 
disabilities  to  work.  Under  the  ADA,  a 
“qualified  individual  with  a  disability” 
does  not  include  an  employee  or 
applicant  who  is  “currently  engaging  in 
the  illegal  use  of  drugs.”  This  exclusion 
from  the  protection  of  the  ADA  applies 
only  to  users  of  controlled  substances, 
not  to  users  of  alcohol. 

There  are  a  number  of  things 
employers  may  do  concerning  drug  and 
alcohol  use  without  violating  the  ADA. 
They  may  prohibit  the  illegal  use  of 
drugs  and  the  use  of  alcohol  at  the 
workplace  (e.g.,  drinking  on  the  job). 
They  may  require  that  employees  not  be 
under  the  influence  of  alcohol  at  the 
workplace.  They  may  require  employees 
to  conform  to  the  requirements  of  the' 
Drug-Free  Workplace  Act.  They  may 
hold  an  employee  who  engages  in  the 
illegal  use  of  drugs  or  who  is  an 
alcoholic  to  the  same  qualification 
standards  as  other  employees,  even  if 


unsatisfactory  performance  relates  to 
drug  use  or  alcoholism  (for  example,  if 
an  employer  has  a  policy  of  firing 
employees  who  are4ate  five  times  in  a 
month,  the  employer  can  fire  such  an 
employee  even  if  the  tardiness  results 
from  alcoholism).  The  employer  may 
require  employees  to  conform  to  the 
standards  established  in  the  FTA 
Alcohol  Misuse  Prevention  Program 
Regulations. 

The  ADA  specifically  provides  that 
entities  subject  to  DOT  jurisdiction  are 
not  prohibited  from  testing  employees 
in,  and  applicants  for,  safety-sensitive 
positions  “for  the  illegal  use  of  drugs 
and  for  on-duty  impairment  by 
alcohol.”  These  employers  also  do  not 
violate  the  ADA  if  they  remove  persons 
from  safety-sensitive  positions  whose 
alcohol  test  indicates  a  prohibited 
alcohol  concentration. 

Someone  who  currently  is  engaged  in 
the  illegal  use  of  drugs  (and  an 
employee  who  fails  a  drug  test  falls  into 
this  category)  is  not  a  “qualified 
individual  with  a  disability”.  This 
means  that  even  if  the  individual  is  a 
drug  addict  (drug  addiction  being  a 
disability),  the  employer  has  the 
discretion  to  fire  him  or  her,  and  need 
not  provide  reasonable  accommodation 
to  the  disability. 

On  the  other  hand,  if  the  individual 
misuses  alcohol,  and  the  individual  is 
an  alcoholic  (alcoholism  being  a 
disability),  the  individual  remains  a 
qualified  individual  with  a  disability,  to 
whom  the  employer  must  provide 
reasonable  accommodation.  This  may 
mean,  for  example,  that  the  employer 
could  be  required  to  refrain  from  firing 
the  individual  pending  the  opportunity 
for  rehabilitation.  This  situation  exists 
only  if  the  person  has  a  disability  (j.e., 
is  an  alcoholic).  Someone  who  tests  at 
or  above  the  prohibited  level  on  the 
basis  of  some  ill-timed  casual  drinking, 
but  who  is  not  an  alcoholic,  is  not 
protected  by  the  ADA,  since  such  an 
individual  does  not  have  a  disability. 

VIII.  Combined  Rulemaking 

The  agency  is  considering  combining 
the  final  FTA  alcohol  and  drug  testing 
regulations  into  one  part  in  the  Code  of 
Federal  Regulations.  The  advantage  of 
having  both  requirements  in  one  part  is 
that  the  regulations  could  share 
common  provisions.  The  disadvantage 
of  having  both  requirements  in  one  part 
is  that  the  programs,  in  many  essential 
ways,  will  be  different,  and  combining 
them  in  one  part  may  be  confrising  or 
difficult  to  understand.  If  the  rules  are 
not  issued  simultaneously,  the 
integration  would  occiu*  upon 
publication  of  the  later-in-time  final 
rule. 


The  agency  seeks  comments  on  the 
utility  of  combined  provisions. 

IX.  Regulatory  Process  Matters 

A.  Executive  Order  12291 

The  FTA  has  evaluated  the  industry 
costs  and  benefits  of  this  drug  testing 
rule,  requiring  that  transit  industry 
personnel  performing  safety-sensitive 
functions  be  covered  by  a  program  to 
prevent  drug  use  in  mass  transit 
operations.  The  FTA  has  determined 
that  this  rulemaking  is  not  a  major  rule 
under  Executive  order  12291  bemuse 
the  required  anti-drug  program  is  not 
likely  to  have  costs  of  over  $100  million 
in  any  one  year. 

The  materials  used  in  preparing  the 
economic  impact  estimates  for  this 
preliminary  regulatory  evaluation  are 
based  on  (1)  Data  on  the  mass  transit 
industry  included  in  the  National  Urban 
Mass  Transportation  Statistics  Section 
15  Annual  Reports  and  other  reports;  (2) 
Data  from  the  1991  report  entitled 
“Substance  Abuse  in  the  Transit 
Industry”  prepared  for  the  FTA  by  Booz, 
Allen  &  Hamilton,  Inc.;  (3)  Data 
provided  the  National  Institute  on  Drug 
Abuse  (NIDA);  and  (4)  Information 
gleaned  from  other  agencies  and 
individuals  knowledgeable  about  drug 
testing  in  the  United  States.  Many  of  the 
questions  raised  in  today’s  preamble 
seek  to  verify  and  expand  the 
information  the  agency  currently  has 
available  to  it.  The  preliminary 
regulatory  impact  analysis  is  available 
for  public  inspection  in  the  public 
docket  established  for  this  rulemaking. 

B.  Departmentai  Significance 

This  rule  is  a  “significant  regulation” 
as  defined  by  the  Department’s 
Regulatory  Policies  and  Procedures, 
because  it  involves  an  important 
departmental  policy  and  will  probably 
generate  a  great  deal  of  public  interest. 
The  purpose  of  this  rule  is  to  make  mass 
transit  systems  safer  by  ensuring  that 
safety-sensitive  employees  do  not  use 
prohibited  substances. 

C.  Feguhtory  Flexibility  Act 

In  accordance  with  5  U.S.C.  603(a), 
the  Federal  Transit  Administration  has 
made  a  preliminary  assessment  of  the 
possible  effects  of  the  rule  on  small 
business.  To  the  extent  possible,  the 
agency  recognized  the  difierences 
between  small  and  large  entities,  and 
made  as  many  accommodations  in  the 
rule  as  possible.  At  this  time,  the  agency 
cannot  say  whether  there  is  a  significant 
impact  on  a  substantial  number  of  small 
entities. 
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D.  Papenvork  Reduction  Act 

This  rule  includes  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act.  A  request  for 
Paperwork  Reduction  Act  approval  will 
be  submitted  to  the  Office  of 
Management  and  Budget  in  conjunction 
with  this  rule.  Information  collection 
requirements  are  not  effective  until 
Paperwork  Reduction  Act  clearance  has 
been  received. 

E.  Executive  Order  12612 

This  action  has  been  reviewed  under 
Executive  Order  12612,  on  federalism. 
Although  the  Federal  Transit 
Administration  has  determined  that  this 
action  has  signiHcant  federalism 
implications  to  warrant  a  federalism 
assessment,  this  rulemaking  is 
mandated  by  Ck)ngress  in  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991, 

Under  the  1991  legislation,  the 
Federal  Transit  Administration  is  to 
issue  regulations  requiring  that 
recipients  of  funds  under  sections  3,  9, 
and  18  of  the  Federal  Transit  Act.  as 
amended,  and  103(eK4)  of  title  23  of  the 
United  States  Code,  test  their  safety- 
sensitive  employees  for  the  use  of 
certain  prohibited  substances  in 
violation  of  taw  or  Federal  regulation. 

Before  passage  of  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991,  safety  issues  were  largely  handled 
as  a  local  matter.  This  Act  clarifies  the 
Federal  role  by  including  specific 
Federal  pre-emption  language.  In  the 
area  of  drug  testing,  Federal  regulations 
take  precedence  over  any  local 
specification. 

Although  Congress  has  pre-empted 
inconsistent  State  or  local  law,  the  FTA 
has  preserved  the  local  role  in  mass 
transit  safety.  Testing  programs  created 
by  virtue  of  a  grantee’s  own  authority 
are  not  distur^d  by  this  regulation,  so 
long  as  they  do  not  impede  compliance 
with  the  Federal  program. 

F.  National  Environmental  Policy  Act 

The  agency  has  determined  that  this 
regulation  has  no  environmental 
implications.  Its  purpose  is  to  regulate 
the  behavior  of  those  safety-sensitive 
employees  who  work  in  the  transit 
industry  and  will  have  no  appreciable 
effect  on  the  quality  of  the  environment. 

G.  Energy  Impact  Implications 

This  regulation  does  not  affect  the  use 
of  energy  because  it  regulates  the 
behavior  of  those  safety-sensitive 
employees  who  work  in  the  transit 
industry. 


List  of  Subjects  in  Part  653 

Drug  testing.  Grant  programs — 
transportation.  Mass  transportation. 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

Accordingly,  for  the  reasons  cited 
above,  the  agency  proposes  to  amend 
title  49  by  deleting  the  suspended  part 
653  and  adding  a  new  part  653,  as  set 
forth  below: 

PART  653— PREVENTION  OF 
PROHIBITED  DRUG  USE  IN  TRANSIT 
OPERATIONS 

Subpart  A — General 

653.1  Overview. 

653.3  Purpose. 

653.5  Applicability. 

653.7  Dehnitions. 

653.9  Determination  of  prohibited  drugs. 
653.11  Pre-emption  of  State  and  local  laws. 
653.13  Requirement  to  establish  an  anti¬ 
drug  program. 

653.15  Other  requirements  imposed  by  an 
employer. 

653.17  Compliance  with  testing  procedures 
requirements. 

653.19  Compliance  as  a  condition  of  FTA 
financial  assistance. 

Subpart  B — General  Program  Requirements 

653.21  Required  elements  of  an  anti-drug 
testing  program. 

653.23  Policy  statement  contents. 

653.25  Requirement  to  disseminate  policy 
and  educational  materials. 

653.27  Education  and  training  programs. 
653.29  Drug  testing. 

653.31  Requirement  for  specific  notice. 
653.33  Action  when  employee  fails  to  pass 
a  drug  test. 

653.35  Information,  referral,  evaluation, 
and  rehabilitation. 

Subpart  C — ^Types  of  Drug  Testing 

653.41  Pre-employment/pre-duty  testing. 
653.43  Reasonable  suspicion  testing. 

653.45  Post-accident  testing. 

653.47  Random  testing. 

653.49  Return  to  duty  testing  and  follow-up 
testing. 

Subpart  D—  Drug  Testing  Procedures 

653.61  Substance  abuse  professional. 

653.63  Split  sample  procedure. 

Subpart  E — Administrative  Requirements 

653.71  Retention  of  records. 

653.73  Reporting  of  results  in  a 

management  information  system. 

653.75  Availability  and  disclosure  of 
information. 

653.77  Requirement  to  certify  compliance. 

Appendix  A  to  Part  653 — Certifications  of 
compliance 

Appendix  B  to  Part  653 — Drug  and  Alcohol 
Testing  Management  Information  System 
Data  Collection  Form 
Authority:  Sec.  6,  Public  Law  102-143, 105 
Stat.  917:49CFR1.51. 


Subpart  A — General 
§653.1  Overview. 

(a)  This  part  describes  the  drug  testing 
requirements  to  be  followed  by 
recipients  of  funds  under  the  Federal 
Transit  Act.  as  amended.  The  part 
contains  all  substantive  requirements 
concerning  the  types  of  drugs  to  be 
tested  for,  the  types  of  tests  to  be 
conducted,  and  general  legal  and 
administrative  ramifications  of  the 
program.  The  testing  procedures  for  this 
program  are  contained  in  a  Department¬ 
wide  regulation  in  part  40  of  this  title. 

(b)  The  part  contains  five  subparts, 
with  subpart  A  containing  the  general, 
overarching  requirements  for  the  FTA 
drug  program.  Subpart  B  specifies  the 
basic  requirements  of  each  employer’s 
drug  program,  including  the  types  of 
tests  to  be  conducted,  the  elements 
required  to  be  in  each  employer's  drug 
testing  program,  and  options  concerning 
rehabilitation.  Subpart  C  discusses  in 
detail  the  different  types  of  drug  tests 
which  must  be  conducted.  Subpart  D 
discusses  two  new  drug  testing 
procedural  requirements,  mandated  by 
the  Act.  Finally,  subpart  E  contains 
administrative  requirements,  such  as 
certification  of  compliance  and  the 
employer  requirement  to  report  to  FTA, 
and  the  contents  of  these  reports. 

§653.3  Purpose. 

This  part  requires  a  recipient  of 
Federal  Transit  Administration  financial 
assistance  to  have  an  anti-drug  program 
that  is  designed  to  detect  the  use  of 
prohibited  drugs  by  safety-sensitive 
employees  and  to  deter  safety-sensitive 
employees  from  using  prohibited  drugs. 

§653.5  Applicabiiity. 

(a)  Except  as  specifically  excluded  in 
paragraph  (b)  of  this  section,  this  part 
applies  to — 

(1)  Any  recipient  of  Federal  financial 
assistance  under  sections  3.  9,  or  18  of 
the  Federal  Transit  Act.  as  amended: 
and 

(2)  Any  recipient  of  Federal  financial 
assistance  under  section  103(e)(4)  of 
title  23  of  the  United  States  Code. 

(b)  The  specific  commuter  rail  service 
operations  of  FTA  recipients,  if  these 
services  are  subject  to  anti-drug 
regulations  of  the  Federal  Railroad 
Administration  (FRA)  (see  §  219.3  of 
this  title),  are  excluded  fi'om 
applicability  of  this  part,  except 

§  653.77.  'this  section  sets  out  the 
certification  of  compliance  procedure.  A 
recipient  covered  by  paragraph  (b)  of 
this  section  will  be  deemed  to  meet  the 
substantive  requirements  of  this  part  if 
the  certification  states  that  specified 
operations  comply  with  FRA 
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regulations.  See  appendix  A  to  this  part 
for  specific  certification  language. 

(cl  An  employer  with  safety-sensitive 
employees  sub)ect  to  the  requirements 
of  the  Commercial  Drivers  license 
Program  or  other  program  administered 
by  the  Federal  Highway  Administration 
that  could  subject  these  employees  to 
anti-drug  regulations  issued  by  the 
Federal  Highway  Administration  shall 
cover  these  woricers  under  the  program 
specified  in  this  part  653. 

(d)(1)  A  grantee  with  marine  vessel 
crew  members  is  subject  to  chemical 
testing  regulations  issued  by  the  U.S. 
Coast  Guard  and  the  drug  testing 
program  regulations  specified  in  this 
part  653.  Compliance  with  part  653  may 
generally  be  considered  compliance 
with  the  comparable  U.S.  Coast  Guard 
provisions  in  46  CFR  parts  4.  5,  and  16. 

(2)  However,  the  Ccmst  Guard 
regulations  encompass  sanctions  and 
other  ramifications  for  individual 
marine  employees,  whereas  the  FTA 
regulations  apply  to  and  have 
ramifications  for  grantees  of  Federal 
Transit  Act  funds.  Accordingly,  in  the 
case  of  covered  marine  employees,  there 
are  additional  provisions  which  apply 
to  FTA  recipients.  The  Coast  Guard 
regulations  are  contained  in  33  CFR  part 
95  and  46  CF'lj  parts  4,  5,  and  16. 

(3)  Nothing  in  this  part  prohibits  the 
Coast  Guard  horn  directing  chemical 
testing  or  obtaining  test  records,  as 
provided  for  in  Coast  Guard  regulations 
at  46  CFR  parts  4  and  16  and  33  CFR 
part  95. 

§653.7  DefktitiorM. 

As  used  in  this  part — 

Accident  means  an  occurrence 
associated  with  the  operation  of  a 
revenue  service  vehicle,  whether  or  not 
such  vehicle  is  in  revenue  service,  if— 

(1)  An  individual  dies  or  must  be 
taken  to  a  medical  treatment  facility; 

(2)  The  occurrence  resuhs  in  total 
property  damage  at  the  acddent  site 
estimated  at  more  than  $1,000;  or 

(3)  The  occurrence  must  be  reported 
to  the  Federal  Highway  Administration, 
the  Federal  Railroad  Administration,  or 
is  a  serious  marine  incident  to  the  U.S. 
Coast  Guard,  under  applicable 
regulations. 

Administrator  means  the 
Administrator  of  the  Federal  Transit 
Administration  or  the  Administrator’s 
designee. 

Anti-drug  program  means  a  program 
to  prevent  the  use  of  prohibited  drugs  as 
required  by  this  part. 

Cancelled  test  means  a  test  which  has 
been  declared  invalid.  It  is  neither  a 
positive  nor  a  negative  test.  This  term 
includes  a  specimen  which  is  rejected 
for  testing  by  a  laboratory. 


Certification  means  the  written 
affirmation  by  an  FTA  recipient, 
authorized  by  the  organization’s 
governing  bomrd  or  other  authorizing 
official,  that  the  recipient  has  complied 
with  the  provisions  of  this  part.  A  valid 
certification  is  a  condition  of  FTA 
funding  and  must  meet  the 
requirements  of  this  part.  (See  §  653.77 
for  requirements  on  certification.) 

Chain-of-custody  procedures  means 
the  procedures  in  part  40  of  this  title 
concerning  the  handling  of  a  urine 
sample. 

Consortium  means  a  group  or 
association  of  transit  operators, 
recipients,  subrecipients,  or  contractors 
which  provides  drug  testing  as  required 
by  this  part,  and  which  acts  on  behalf 
of  the  employers. 

Contractor  means  a  person  or 
organization  who  provides  service  to  or 
works  for  the  recipient  or  subrecipient, 
consistent  with  a  specific  understanding 
or  arrangement.  The  understanding  can 
be  a  written  contract  or  an  informal 
arrangement,  which  reflects  an  ongoing 
relationship  between  the  parties. 

Covered  employee  means  a  person 
who  performs  a  safety-sensitive  function 
and  is  (l)  Directly  employed  by  an 
employer  or  (2)  Employed  by  or 
contracts  with  a  person  or  organization 
that  provides  services  to  the  employer 
under  contract  or  other  agreement.  This 
definition  includes  applicants  to 
perform  these  functions. 

DOT  means  the  United  States 
Department  of  Transportation. 

DOT  agency  means  an  agency  (or 
"operating  administration’’)  of  the 
United  States  Department  of 
Transportation  administering 
regulations  requiring  drug  testing  (see 
parts  199,  219,  382,  and  653  of  this  title, 
14  CFR  part  121,  appendix  J,  33  CFR 
part  95,  and  46  CFR  parts  4  and  16). 

Employer  means  an  entity  engaging 
one  or  more  covered  employees  that  is 
subject  to  DOT  agency  regulations 
specifying  requirements  for  an  anti-drug 
control  program.  As  used  in  this  part 
employer  includes  a  large  operator,  a 
small  operator,  and  any  consortium  or 
joint  enterprise  comprised  of  two  or 
more  employing  entities  requiring 
compliance  with  this  part  or  part  40  of 
this  title. 

FTA  means  the  Federal  Transit 
Administration  (formerly  the  Urban 
Mass  Transportation  Administration), 
an  agency  of  the  U.S.  Department  of 
Transpoitdtion, 

Large  operator  means  a  recipient  or 
subrecipient  operating  in  an  area  of 
200,000  or  more  in  population. 

Medical  Review  (^ficer  (MRO)  means 
a  licensed  physician  responsible  for 
receiving  laboratory  results  generated  by 
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an  employer’s  drug  testing  program  who 
has  knowledge  of  substance  abuse 
disordwa  and  has  appropriate  medical 
training  to  interpret  and  evaluate  an 
individual’s  confirmed  positive  test 
result  together  with  his  or  her  medical 
history  and  any  other  relevant 
biomeffical  information. 

Pass  a  drug  test  means  that  a  medical 
review  officer  has  determined,  in 
accordance  with  part  40  of  this  title,  that 
the  results  of  a  drug  test  administered 
under  this  part — 

(1)  Showed  no  evidence  m 
insufficient  evidence  of  a  prohibited 
drug  or  drug  metabolite;  or 

(2)  ShowM  evidence  of  a  prohibited 
drug  or  drug  metabolite,  but  there  was 
a  legitimate  explanation  for  the  result; 

Inhibited  drug  means  a  substance 
under  section  102(6)  of  the  Controlled 
Substances  Act,  21  U.S.C  802(6)  and 
which  the  Administrator  has  listed  in 
§  653.9  as  being  a  risk  to  transportation 
safety. 

Recipient  means  a  grantee  of  Federal 
financial  assistance  of  FT  Act  funds 
(including  a  State)  under  sections  3, 9, 
or  18,  or  under  section  103(e)(4)  of  title 
23  of  the  United  States  Code. 

Refuse  to  submit  means  the 
nonproduction  of  a  turine  specimen  as 
required  by  this  part.  Refuel  can 
include  an  unsubstantiated  inability  to 
provide  a  specimen  as  well  as  a  vei^l 
declination  or  physical  absence 
resulting  in  the  inability  to  conduct  the 
test. 

Revenue  service  vehicle  means  a  bus, 
van,  car,  rail  car,  locomotive,  trolley  car, 
trolley  bus,  vessel,  or  vehicle  used  on  a 
fixed  guideway  or  inclined  plane  used 
to  transport  passengers. 

Safety-sensitive  function  means  any 
duty  related  to  the  safe  operation  of 
mass  transit  service  by  an  employer, 
including; 

(1)  Operating  a  revenue  service 
vehicle,  whether  or  not  the  vehicle  is  in 
revenue  service; 

(2)  Controlling  dispatch  or  movement 
of  a  revenue  service  vehicle; 

(3)  Maintaining  a  revenue  service 
vehicle  or  equipment  used  in  revenue 
service;  or 

(4)  Directly  supervising  an  employee 
who  performs  a  function  listed  in 
paragraphs  (1)  through  (3)  of  this 
definition. 

Small  operator  means  a  recipient  or 
subrecipient  operating  in  an  area  of  less 
than  200,000  in  population. 

Substance  abuse  professional  (SAP) 
means  a  licensed  physician,  licensed  or 
certified  psycholc^st,  social  worker,  or 
employee  assistance  professional  with 
knowledge  of  and  clinical  experience  in 
the  diagnosis  and  treatment  of  drug- 
related  disorders. 
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§653.9  Oetwrmination  of  prohibited  drugs. 

Consistent  with  the  requirements  of 
the  Omnibus  Transportation  Employee 
Testing  Act  of  1991,  the  Administrator 
has  determined  that  the  following  drugs 
are  prohibited  drugs,  since  they  pose  a 
risk  to  transportation  safety:  (a) 
Marijuana;  (b)  Cocaine;  (c)  Opiates;  (d) 
Amphetamines;  and  (e)  Phencyclidine. 

§653.11  Prs-smption  of  Stats  and  local 
laws. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  this  part  pre-empts 
any  State  or  local  law.  rule,  regulation, 
order,  or  standard  to  the  extent  that: 

(1)  Compliance  with  both  the  State  or 
local  requirement  and  any  requirement 
in  this  part  is  not  possible:  or 

(2)  Compliance  with  the  State  or  local 
requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  any 
requirement  in  this  part. 

(b)  This  part  shall  not  be  construed  to 
preempt  provisions  of  State  criminal 
law  that  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
injury,  or  damage  to  property,  whether 
the  provisions  apply  specihcally  to 
transportation  employees  or  employers 
or  to  the  general  public. 

§  653.13  Requirement  to  establish  an  anti¬ 
drug  program. 

Each  employer  shall  estublish  an  anti¬ 
drug  program  consistent  with  the 
requirements  of  this  part.  Consistent 
with  §653.77,  each  recipient  shall 
certify  to  the  FTA  that  it,  its  contractor, 
or  subrecipient  (whoever  is  providing 
mass  transit  services  or  portions  of  mass 
transit  service  with  Federal  Transit  Act 
assistance)  has  established  and 
implemented  an  anti-drug  program  as 
prescribed  by  this  part. 

§  653.1 5  Other  requirements  imposed  by 
an  employer. 

Except  as  expressly  provided  in  this 
part,  nothing  in  this  part  shall  be 
construed  to  affect  the  authority  of  an 
employer,  or  the  rights  of  employees,  to 
negotiate  or  provide  for  additional  or 
more  stringent  elements  of  an  anti-drug 
program,  so  long  as  the  program  is  not 
inconsistent  with  or  fhistrates  the 
implementation  of  any  provision  of  this 
part. 

§  653.17  Compliance  with  testing 
procedures  requirements. 

Each  employer  shall  ensure  that  all 
drug  testing  conducted  under  this  part 
complies  with  the  procedures  set  forth 
in  part  40  of  this  title.  The  drug  testing 
provisions  of  part  40  of  this  title  apply 
to  employers  covered  by  this  part. 


§653.19  Compliance  a  condition  of  FTA 
financial  assistance. 

(a)  General  (1)  Compliance  with  this 
part  is  a  condition  of  Federal  financial 
assistance  under  the  Federal  Transit 
Act.  as  amended,  and  section  103(e)(4) 
of  title  23  of  the  United  States  Code. 
Failure  to  certify  compliance  with  these 
requirements,  as  specified  in  §  653.77, 
will  result  in  the  suspension  of  a 
grantee's  eligibility  for  Federal  funding. 
In  addition,  if  FTA  knows,  or  receives 
knowledge  of,  a  grantee’s 
noncompliance  with  the  provisions  of 
this  part  (including  a  false  certification), 
the  grantee  becomes  ineligible  for 
continued  FTA  assistance. 

(2)  As  a  general  matter,  in  assessing 
whether  or  not  a  recipient  is  in 
compliance  with  this  part,  the 
Administrator  may  determine  to  act  on 
an  isolated  instance  of  violation  or  on  a 
pattern  or  practice  of  noncompliance,  at 
the  Administrator’s  discretion  and 
based  on  the  particular  facts  of  the 
situation. 

(b)  Criminal  violation.  A  recipient 
also  is  subject  to  criminal  sanctions  and 
fines  for  false  statements  or 
misrepresentations  under  §  1001  of  title 
18  of  the  United  States  Code  (Crimes 
and  Criminal  Procedure). 

(c)  State’s  role.  Each  State  shall  certify 
compliance  on  behalf  of  its  section  3.  9 
or  18  subrecipients,  as  applicable, 
whose  grant  the  State  administers.  In  so 
certifying,  the  State  shall  use  due 
diligence  to  ensure  that  each 
subrecipient  is  complying  with  the 
requirements  of  this  part.  A  section  3.  9 
or  18  subrecipient,  through  the 
administering  State,  is  subject  to 
suspension  of  funding  from  the  State. 

Subpart  B — General  Program 
Requirements 

§  653.21  Required  elements  of  an  anti-drug 
testing  program. 

At  a  minimum,  an  anti-drug  program 
shall  consist  of  the  following: 

(a)  A  policy  statement  describing  the 
recipient's  policy  on  prohibited  drug 
use  in  the  workplace,  including  the 
consequences  associated  with 
prohibited  drug  use.  This  policy 
statement  shall  include  all  of  the 
elements  specified  in  §  653.23.  Each 
employer  shall  disseminate  the  policy 
consistent  with  the  provisions  of 
§653.25. 

(b)  An  education  and  training 
program  which  meets  the  requirements 
of  §653.27. 

(c)  A  testing  program,  as  generally 
described  in  §653.29  and  that  meets  the 
requirements  of  this  part  and  part  40  of 
this  title. 

(d)  Procedures  for  assessing  the 
covered  employee  who  fails  to  pass  a 


drug  test,  providing  information  about 
services  that  are  available  to  the  covered 
employee  and  procedures  for  referral, 
dismissal  and  suspension,  as  described 
in  §653.35. 

§653JS  Policy  statement  contents. 

The  policy  statement  made  available 
to  each  covered  employee  shall  include, 
at  a  minimum,  detailed  discussion  of  at 
least  the  following: 

(a)  The  identity  of  the  person 
designated  by  the  employer  to  answer 
employee  questions  about  the  anti-drug 
program. 

(b)  The  categories  of  employees  who 
are  subject  to  the  provisions  of  this  part. 

(c)  Specific  information  concerning 
covered  employee  behavior  that  is 
prohibited  by  this  part. 

(d)  The  specific  circumstances  under 
which  a  covered  employee  will  be 
tested  for  prohibited  drugs  under  the 
provisions  of  this  part. 

(e)  The  procedures  that  will  be  used 
to  test  for  drugs,  to  protect  the  covered 
employee  and  the  integrity  of  the 
process,  to  safeguard  the  validity  of  the 
test  results,  and  to  ensure  that  the 
results  are  attributed  to  the  correct 
covered  employee. 

(f)  The  requirement  that  a  covered 
employee  submit  to  drug  testing 
administered  in  accordance  with  this 
part. 

(g)  A  description  of  the  kind  of 
behavior  that  constitutes  a  refusal  to 
submit  to  a  drug  test  and  a  statement 
that  such  a  refusal  constitutes  a  failure 
to  pass  a  drug  test. 

(h)  The  consequences  for  a  covered 
employee  who  fails  to  pass  or  refuses  to 
submit  to  a  drug  test  under  this  part, 
including  the  mandatory  requirements 
that  the  covered  employee  be  removed 
immediately  from  his  or  her  safety- 
sensitive  function  and  be  evaluated  by 
a  substance  abuse  professional. 
Additional  consequences  may  include 
termination  of  employment,  suspension 
of  employment,  or  other  action  deemed 
appropriate  by  the  employer. 

(i)  If  the  employer  implements 
elements  of  an  anti-drug  program  that 
are  in  addition  to  this  part  (see  §653.15 
and  §  653.31),  the  employer  shall  give 
each  covered  employee  specific 
information  concerning  which 
provisions  are  mandated  by  Federal 
regulation  and  which  are  not. 

§  653.25  Requirement  to  disseminate 
policy  and  educationai  materials. 

Each  employer  shall  provide  to  every 
covered  employee  educational  materials 
that  explain  the  requirements  of  this 
part  and  the  employer’s  policies  and 
procedures  with  respect  to  meeting 
these  requirements.  Each  employer  shall 
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provide  written  notice  to  every  covered 
employee  and  to  represmitatives  of 
employee  organizations  of  the 
avail^lity  of  this  information. 

f 653.27  Education  and  training  programs. 

Each  employer  shall  establish  an 
employee  Question  and  training 
program  for  all  employees  who  perform 
safetj^sensitive  functions,'  which 
includes  the  following: 

(a)  Education.  The  raucation 
compement  shall  include  display  and 
distribution  of:  informatitmal  material;  a 
community  service  hot-line  telephone 
number  for  employee  assistance,  if 
available;  and  the  employer’s  policy 
regarding  drug  use  in  the  workplace. 

Tb)  Training— { 1 )  All  safety-sensitive 
employees.  This  component  for  safety- 
sensitive  employees  must  include 
training  on  the  effects  and  consequences 
of  drug  use  on  personal  health,  safety 
and  the  work  environment,  and  the 
manifestations  and  behavioral  cues  that 
may  indicate  prohibited  drug  use. 

(2)  Supervisors.  Supervisory 
employees  shall  receive  at  least  120 
minutes  of  additional  training  in  the 
physical,  behavioral,  and  performance 
indicators  of  probable  drug  use  if  they 
will  be  determining  when  a  covered 
employee  is  subject  to  drug  testing 
based  on  reasonable  suspicion  under 
this  part. 

§  653.29  Drug  testing. 

(a)  Each  employer  shall  establish  a 
program  which  provides  for  drug  testing 
in  the  following  circumstances:  Pre- 
employment,  post-accident,  reasonable 
suspicion,  random,  and  return  to  duty/ 
follow-up. 

(b)  When  administering  a  drug  test, 
each  employer  shall  ensure  that  the 
following  c^gs  are  tested  for:  (1) 
Marijuana;  (2)  Cocaine;  (3)  Opiates;  (4) 
Amphetamines;  and  (5)  Phencyclidine. 

(cj  See  subpart  C  of  this  part  for 
details  on  these  test  types. 

§653.31  Requirement  for  apecMic  notica. 

(a)  Before  performing  a  drug  test,  each 
employer  shall  provide  specihe  notice 
to  the  covered  emplo3rae; 

(1)  That  the  urine  sample  to  be 
collected  will  be  tested  for  evidence  of 
the  five  prcdiibited  drugs  listed  in 
§653.29;  and 

(2)  That  the  drug  test  is  required  by 
this  part  or  is  administered  under  the 
enmloyer’s  own  authority. 

(b)  No  employer  shall  ralsely 
represent  that  a  test  is  administered 
under  this  part. 

§653.33.  Action  when  emptoyoe  faiia  to 
pass  a  drug  taat 

(a)  As  soon  as  practicable  attar 
receiving  notice  fioni  the  MRO  that  an 


employee  has  failed  to  pass  a  drug  test, 
or  if  an  employee  refuses  to  submit  to 
a  drug  test,  the  employer  shall  require 
that  a  covered  employee  cease 
performing  a  safety-sensitive  function. 

(b)  Before  allowing  the  covered 
employee  to  resume  performing  a  safety- 
sensitive  fimctimi,  the  employer  shall 
ensure  that  the  covered  employee  meets 
the  requirements  of  this  part  for 
returning  to  duty,  including  passing  a 
return  to  duty  drug  test,  as  specified  in 
§653.49. 

§653.35  Monnation,  referral,  evatuation, 
and  rohabiUtation. 

(a)  A  covered  employee  who  fails  to 
pass  a  drug  test  unmr  this  part  shall  be 
advised  by  the  employer  of  the 
resources  available  to  the  covered 
employee  in  evaluating  and  resolving 
prcmlems  associated  with  prohibited 
drug  use,  including  the  names, 
addresses,  and  telephone  numbers  of 
substance  abuse  professionals  and 
counselling  and  treatment  programs. 

(b)  The  employer  shall  ensure  that 
eadi  covered  employee  who  fails  to  pass 
a  drug  test  or  who  refuses  to  take  a  drug 
test  shall  be  evaluated  by  a  substance 
abuse  professional  who  shall  determine 
whether  the  covered  employee  is  in 
need  of  assistance  in  resolving  problems 
associated  with  prohibited  drug  use. 

(c)  The  employer,  consistent  with  its 
adopted  policy,  may  determine  that,  as 
the  result  of  the  failure  to  pass  a  drug 
test  or  refusal  to  take  a  drug  test  and  an 
employee  assessment  by  the  SAP,  to 
take  action  against  the  covered 
employee.  Such  action  could  be 
requir^  rehabilitation,  suspension  or 
termination. 

(d)  The  employer  shall  ensure  that, 
before  returning  to  duty  to  perform  a 
safety-sensitive  functiem,  each  covered 
employee  has  complied  with  the  referral 
and  evaluation  provisions  of  this  part 
and  has  passed  a  return  to  duty  drug  test 
under  §  653.49. 

(e)  Evaluation  and  rehabilitation  may 
be  provided  by  the  employer,  by  a 
health  care  provider  under  contract  with 
the  employer,  or  by  a  health  care 
provider  not  affiliated  with  the 
employer. 

Subpart  C— Types  of  Drug  Testing 

§653.41  Pre-employmenVpre-duty  testing. 

(a)  An  employer  may  not  hire  an 
individual  to  perform  a  safety-sensitive 
fiinction  unless  the  individual  passes  a 
drug  test  administered  under  this  part. 

(b)  An  employer  may  not  transfer  an 
employee  who  does  not  perform  a 
safety-sensitive  function  to  perform  a 
safety-sensitive  function  until  the 
employee  passes  a  drug  test 
administered  under  this  part. 


(c)  If  an  applicant  or  employee  drug 
test  is  cancelled,  the  employer  shall 
require  the  employee  or  applicant  to 
submit  to  and  pass  another  drug  test. 

§653.43  Reasonable  suspicion  testing. 

(a)  An  employer  shall  require  a 
cov«ed  employee  to  submit  to  a  drug 
test  when  t^  employer  has  reasonable 
suspicion  to  believe  that  the  covered 
employee  has  used  a  prohibited  drug. 

(b)  The  employer’s  determination  that 
reasonable  suspicion  exists  to  require 
the  covered  employee  to  undergo  a  drug 
test  shall  be  based  on  specific, 
contemporaneous,  articulable 
observations  concerning  the  appearance, 
behavior,  or  speech  of  the  covered 
employee.  The  required  observations 
must  be  made  by  a  supervisor  who  is 
trained  in  detecting  the  symptoms  of 
drug  use. 

§  653.45  Post-accident  testing. 

(a)  If  there  is  an  accident  which 
involves  the  loss  of  human  life,  each 
surviving  covered  employee  present  and 
on  duty  in  the  revenue  service  vehicle 
at  the  time  of  the  accident  and  any 
covered  employee  involved  in  the  most 
recent  maintenance  or  other  preparation 
of  the  vehicle  before  being  placed  into 
revenue  service  shall  be  tested  for  use 
of  prohibited  drugs. 

(b)  If  there  is  no  loss  of  human  life, 
an  employer  shall  test  each  surviving 
covert  employee  present  and  on  duty 
in  the  vehicle  at  the  time  of  the  accident 
and  any  covered  employee  involved  in 
the  most  recent  maintenance  or  other 
preparation  of  the  vehicle  being  placed 
into  revenue  service,  unless  the 
employer  determines,  using  the  best 
information  available  at  the  time  of  the 
decision,  that  the  covered  employee’s 
performance  can  be  discounted 
completely  as  a  contributing  factor  to 
the  accident. 

(c)  An  employer  shall  ensure  that  a 
covered  employee  required  to  be  tested 
under  this  section  is  tested  as  soon  as 
practicable  and  within  32  hours  of  the 
accident.  If  a  covered  employee  leaves 
the  scene  of  the  accident  without  a  valid 
reason  or  cannot  be  located  before 
submission  to  any  test,  the  employer 
may  treat  this  action  as  a  refusal  to 
submit  to  testing. 

(d)  Nothing  in  this  section  shall  be 
construed  to  require  the  delay  of 
necessary  medical  attention  for  injured 
people  following  an  accident  or  to 

Erohibit  a  covert  employee  horn 
lavirrg  the  scene  of  an  ar^dent  for  the 
period  necessary  to  obtain  assistance  in 
responding  to  the  accident  or  to  obtain 
necessary  emergency  medical  care. 
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§653.47  Random  leMing. 

(a)  Each  employer  shall,  at  various 
times,  randomly  select  covered 
employees  for  imannounced  drug 
testing  under  procedures  set  forth  in 
part  40  of  this  title.  The  selection  of 
covered  employees  shall  be  made  by  a 
scientiGcally  valid  method,  such  as  a 
random-number  table  or  a  computer- 
based  random  number  generator  that  is 
matched  with  covered  employees’ 

Social  Security  numbers,  payroll 
identification  numbers,  or  other 
comparable  identifying  numbers. 

(b)  During  each  12  months  following 
the  start  of  the  antidrug  program 
required  by  this  part,  the  employer  shall 
meet  the  following  conditions: 

(1)  The  dates  for  administering 
unannounced  testing  of  randomly- 
selected  covered  employees  shall  be 
spread  reasonably  throughout  the  12- 
month  period;  and 

(2)  The  number  of  covered  employees 
randomly  selected  for  testing  during  the 
12-month  period  shall  be  equal  to  an 
annual  rate  of  at  least  50  percent  of  the 
total  number  of  covered  employees 
subject  to  drug  testing  under  this  part. 

(c)  Each  covered  employee  shall  be  in 
a  pool  from  which  random  selection  is 
made.  Each  covered  employee  in  the 
pool  shall  have  an  equal  chance  of 
selection  and  shall  remain  in  the  pool, 
whether  or  not  the  covered  employee  is 
ever  tested. 

(d)  (1)  Each  employer  shall  ensure 
that  each  covered  employee  who  is  not 
performing  a  safety-sensitive  function  at 
the  time  of  notihcation  of  selection  for 
random  testing  shall  proceed  to  the 
collection  site  immediately. 

(2)  Each  employer  shall  ensure  that 
each  covered  employee,  who  is 
performing  a  safety-sensitive  function  at 
the  time  of  notification  of  selection  for 
random  testing,  shall  cease  performing 
the  safety-sensitive  function  and 
proceed  to  the  collection  site  as  soon  as 
practicable. 

§653.49  Return  to  duty  testing  and  foHow- 
up  testing. 

(a)  General.  Each  employer  shall 
ensure  that,  before  returning  to  duty  to 
perform  a  safety-sensitive  function,  each 
covered  employee  who  has  refused  to 
submit  to  a  drug  test  or  has  failed  to 
pass  a  drug  test — 

(1)  Has  been  evaluated  by  a  substance 
abuse  professional  to  determine  whether 
the  covered  employee  has  properly 
followed  the  recommendations  for 
action  by  the  substance  abuse 
professional,  including  participation  in 
any  rehabilitation  program,  and  is  ready 
to  return  to  duty  to  perform  his  or  her 
safety-sensitive  functions:  and 


(2)  Has  passed  a  return  to  duty  drug 
test.  If  a  covered  employee  drug  test  is 
cancelled,  the  employer  shall  require 
the  employee  to  submit  to  and  pass 
another  drug  test. 

(b)  Marine  employers.  Marine 
employers  subject  to  U.S.  Coast  Guard 
chemical  testing  regulations  shall 
ensure  that  each  covered  employee  is 
evaluated  by  a  Medical  Review  Officer. 

(c)  Follow-up.  Each  employer  shall 
ensure  that  each  covered  employee  who 
returns  to  duty  after  a  required 
evaluation  made  under  §653.35  is 
subject  to  unannounced  follow-up  drug 
testing  for  up  to  60  months.  ’The 
substance  abuse  professional  shall 
determine  the  frequency  and  duration 
for  this  testing,  so  long  as  a  minimum 
of  six  tests  are  administered  to  the 
covered  employee  within  the  first 
twelve  months  of  the  employee’s  return 
to  duty.  Once  the  minimum  number  of 
follow-up  tests  have  been  administered, 
the  substance  abuse  professional  may 
determine  that  such  testing  is  no  longer 
needed.  Such  determination  shall  be  in 
writing  with  a  copy  provided  to  the 
employer  and  the  covered  employee. 

Subpart  D — Drug  Testing  Procedures 

§  653.61  Substance  abuse  professional. 

(a)  Each  employer’s  anti-drug  program 
shall  have  available  the  services  of  a 
designated  substance  abuse 
professional. 

(b)  The  substance  abuse  professional 
shall  evaluate  whether  each  covered 
employee  who  has  refused  to  submit  to 
a  drug  test  or  failed  to  pass  a  drug  test 
is  in  need  of  assistance  in  resolving 
problems  associated  with  prohibited 
drug  use. 

(c)  The  substance  abuse  professional 
shall  evaluate  whether  each  covered 
employee  who  has  refused  to  submit  to 
a  drug  test  or  failed  to  pass  a  drug  test 
has  properly  followed  the  SAP’s 
recommendations  and  whether  the 
covered  employee  is  ready  to  return  to 
duty  to  perform  his  or  her  safety- 
sensitiye  functions. 

(d)  The  substance  abuse  professional 
shall  determine  the  number  of  months 
each  covered  employee  will  be  subject 
to  follow-up  testing  after  returning  to 
duty,  consistent  with  §  653.49(b). 

§  653.63  Split  sample  procedure. 

(a)  The  donor  shall  urinate  into  a 
collection  container,  which  the 
collection  site  person,  in  the  presence  of 
the  donor,  after  determining  specimen 
temperature,  pours  into  two  specimen 
bottles.  (In  an  emergency,  such  as  a 
post-accident  test  in  which  a  collection 
ccmtainer  and  two  specimen  bottles  are 
not  available,  the  collection  site  person 


may  direct  the  employee  to  provide  the 
specimen  in  a  primary  container.)  'The 
amount  exceeding  30  ml.  is  pour^  by 
the  collection  site  person  into  a  smaller 
split  specimen  container. 

(b)  The  collection  site  person  shall 
pour  30  ml.  into  a  specimen  bottle  for 
the  primary  specimen. 

(c)  The  collection  site  person  shall 
pour  the  remaining  amount  of  urine  into 
another  specimen  bottle  for  the  split 
specimen. 

(d)  Both  bottles  shall  be  shipped 
together  to  the  laboratory,  with  copies 
one.  two,  and  three  of  the  chain  of 
custody  form. 

(e)  If  the  test  result  of  the  primary 
specimen  is  verified  positive,  the 
covered  employee  may  request  (in 
writing)  that  the  MRO  direct  that  the 
split  specimen  be  tested  in  a  different 
DHHS-certifted  laboratory  for  presence 
of  the  drug(s)  for  which  a  positive  result 
was  obtained  in  the  test  of  the  primary 
specimen.  The  MRO  shall  honor  such  a 
request  if  it  is  made  within  72  hours  of 
the  employee  having  been  notified  of 
the  verified  positive  test  result. 

(0  When  tne  MRO  informs  the 
laboratory  that  the  covered  employee 
has  requested  such  a  test  of  the  split 
sample,  the  laboratory  shall  forward  the 
split  specimen  bottle,  with  seal  intact,  to 
a  different  DHHS-approved  laboratory. 
Copy  3  of  the  chain  of  custody  form 
shall  be  forwarded  with  an  appropriate 
chain  of  custody  entry. 

(g)  The  result  for  the  test  of  the  split 
sample  is  transmitted  by  the  second 
laboratory  to  the  MRO  without  regard  to 
the  cutoff  values  of  §  40.29  of  this  title. 

(h)  Removal  from  a  safety-sensitive 
function  mandated  by  this  part  is  not 
stayed  pending  the  result  of  the  test  of 
the  split  specimen. 

(i)  If  the  result  of  the  test  of  the  split 
specimen  is  negative  the  MRO  shall 
cancel  the  test. 

Subpart  E — Administrative 
Requirements 

§  653.71  Retention  of  records. 

(a)  General  requirement.  Each 
employer  shall  maintain  records  of  its 
anti-drug  program  as  provided  in  this 
section.  The  records  shall  be  maintained 
in  a  secure  location  with  controlled 
access. 

(b)  Period  of  retention.  In  determining 
compliance  writh  the  retention  period 
requirement,  each  record  shall  be 
maintained  for  the  specified  period  of 
time,  measured  from  the  date  of  the 
document’s  or  data’s  creation.  Each 
employer  shall  maintaiii  the  records  in 
accordance  with  the  following  schedule: 

(1)  Five  years:  Records  of  covered 
employee  positive  drug  test  results, 
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documentation  of  refusals  to  take 
required  drug  tests,  and  covered 
employee  referrals  to  the  SAP. 

(2)  Two  years:  Records  related  to  the 
collection  process  and  employee 
training. 

(3)  One  year:  Records  of  negative  drug 
test  results. 

(c)  Types  of  records.  The  following 
specihc  records  must  be  maintained. 

(1)  Records  related  to  the  collection 
process: 

(1)  Collection  logbooks,  if  used. 

(ii)  Documents  relating  to  the  random 
selection  process. 

(iii)  Documents  generated  in 
connection  with  decisions  to  administer 
reasonable  suspicion  drug  tests. 

(iv)  Documents  generated  in 
connection  with  decisions  on  post¬ 
accident  testing. 

(v)  MRO  documents  verifying 
existence  of  a  medical  explanation  of 
the  inability  of  a  covered  employee  to 
provide  an  adequate  urine  sample. 

(2)  Records  rmated  to  test  resultsr 

(i)  The  employer’s  copy  of  the  chain 
of  custody  form; 

(ii)  Documents  related  to  the  refusal  of 
any  covered  employee  to  submit  to  a 
drug  test  required  by  this  part. 

(iti)  Documents  presented  by  a 
covered  employee  to  dispute  the  result 
of  a  drug  test  administered  under  this 
part. 

(3)  Records  related  to  other  violations 
of  this  part. 

(4)  Records  related  to  referral  and 
return  to  duty  and  follow-up: 

(i)  Records  pertaining  to  a 
determination  by  a  substance  abuse 
professional  concerning  a  covered 
employee’s  need  for  referral  or  a 
determination  concerning  a  covered 
employee’s  suitability  to  return  to  work 
as  a  covered  employee. 

(ii)  Records  concerning  a  covered 
employee’s  entry  into  and  completion  of 
the  program  of  rehabilitation 
recommended  by  the  substance  abuse 
professional. 

(5)  Records  related  to  employee 
training: 

(i)  Training  materials  on  drug  use 
awareness,  including  a  copy  of  the 
employer’s  policy  on  prohibited  drug 
use. 

(ii)  Documentation  of  compliance 
with  the  requirements  of  subpart  B  of 
this  part. 

(iii)  Names  of  covered  employees 
attending  training  on  prohibited  drug 
use  and  the  dates  and  times  of  such 
training. 

(iv)  Documentation  of  training 
provided  to  supervisors  for  the  purpose 
of  qualifying  the  supervisors  to  make  a 
determination  concerning  the  need  for 
drug  testing  based  on  reasonable 
suspicion. 


(v)  Certihcation  that  any  training 
conducted  under  this  part  complies 
with  the  requirements  for  such  training. 

§  653.73  Reporting  of  resuKe  In  a 
mansgamant  information  ayatem. 

(a)  ^ch  employer  shall  submit  to 
FTA’s  Office  of  Safety  by  February  15  a 
report  covering  tlie  previous  calendar 
year,  which  summarizes  the  results  of 
its  anti-drug  program. 

(b)  Employers  that  are  subject  to  more 
than  one  DOT  agency  drug  regulation 
shall  identify  each  covered  employee 
covered  by  the  regulations  of  more  than 
one  DOT  agency.  The  identification 
shall  be  by  the  total  number  of  such 
covered  employees  and  categories  of 
covered  functions. 

(c)  The  employer  shall  remain 
responsible  for  ensuring  the  accuracy 
and  timeliness  of  each  report  submitted 
by  the  employer,  consortium  or  joint 
enterprise,  or  by  a  third-party  service 
provider  acting  on  the  employer’s 
behalf. 

(d)  The  report  shall  be  submitted  on 
the  form  specified  by  the  FTA.  Each 
report  shall  contain: 

(1)  Number  of  covered  employees  by 
employee  category. 

(2)  Number  of  covered  employees 
subject  to  testing  under  the  anti-drug 
regulations  of  more  than  one  DOT 
Agency,  identified  by  each  agency. 

(3)  Number  of  specimens  collected  by 
type  of  test  (i.e.,  pre-employment, 
periodic,  random,  etc.)  and  employee 
category. 

(4)  Number  of  positives  verified  by  a 
Medical  Review  Officer  (MRO)  by  type 
of  test,  type  of  drug,  and  employee 
category. 

(5)  Number  of  negatives  verified  by  a 
MRO  by  type  of  test  and  employee 
category. 

(6)  Number  of  persons  denied  a 
position  as  a  covered  employee 
following  a  verified  drug  test. 

(7)  Number  of  covered  employees 
verihed  positive  by  a  MRO  who  were 
returned  to  duty  in  covered  positions 
during  the  reporting  period. 

(8)  Number  of  employees  with  tests 
verified  positive  by  a  MRO  for  multiple 
drugs. 

(9)  Number  of  covered  employees 
who  refused  to  submit  to  a  drug  test 
required  under  this  part,  and  the  action 
taken  in  response  to  the  refusal(s). 

(10)  Number  of  covered  employees 
and  supervisors  who  have  received 
required  training  during  the  reporting 
period. 

(e)  The  data  shall  be  submitted  on  the 
form  specified  by  the  FTA. 


§  653.75  Availability  and  diacioaura  o4 
Information. 

(a)  Except  as  required  by  law,  or 
expressly  authorized  or  required  in  this 
section,  no  employer  may  release 
information  pertaining  to  a  covered 
employee  that  is  contained  in  records 
required  to  be  maintained  by  §  653.71. 

(b)  A  covered  employee  is  entitled, 
upon  written  request,  to  obtain  copies  of 
any  records  pertaining  to  the  covered 
employee’s  use  of  prohibited  drugs, 
including  any  records  pertaining  to  bis 
or  her  drug  tests.  The  employer  shall 
provide  promptly  the  records  requested 
by  the  employee.  Access  to  a  covered 
employee’s  records  shall  not  be 
contingent  upon  payment  for  records 
other  than  those  speciHcally  requested. 

(c)  An  employer  shall  permit  access  to 
all  facilities  utilized  in  complying  with 
the  requirements  of  this  part  to  the 
Secretary  of  Transportation  or  any  DOT 
agency  with  regulatory  authority  over 
the  employer  or  any  of  its  employees. 

(d)  An  employer  shall  disclose  data 
for  its  drug  testing  program  and  any 
other  information  pertaining  to  the 
employer’s  anti-drug  program  required 
to  be  maintained  by  this  part,  when 
requested  by  the  Secretary  of 
Transportation  or  any  DOT  agency  with 
regulatory  authority  over  the  employer 
or  covered  employee. 

(e)  When  requested  by  the  National 
Transportation  Safety  Board  as  part  of 
an  accident  investigation,  employers 
shall  disclose  information  related  to  the 
employer’s  administration  of  a  drug  test 
following  the  accident  under 
investigation. 

(f)  Records  shall  be  made  available  to 
a  subsequent  employer  upon  receipt  of 
written  request  from  the  covered 
employee.  Subsequent  disclosure  by  the 
recipient  is  permitted  only  as  expressly 
authorized  by  the  terms  of  the  covered 
employee’s  request. 

(^  An  employer  may  disclose 
information  required  to  be  maintained 
under  this  part  pertaining  to  a  covered 
employee  to  the  employee  or  the 
decisionmaker  in  a  lawsuit,  grievance, 
or  other  proceeding  initiated  by  or  on 
behalf  of  the  individual,  and  arising 
from  the  results  of  a  drug  test 
administered  under  this  part  (including, 
but  not  limited  to,  a  worker’s 
compensation,  unemployment 
compensation,  or  other  proceeding 
relating  to  a  benefit  sought  by  the 
covered  employee.) 

(h)  An  employer  shall  release 
information  regarding  a  covered 
employee’s  record  as  directed  by  the 
speciftc,  written  consent  of  the 
employee  authorizing  release  of  the 
information  to  an  identihed  person. 


Federal  Register  /  Vol.  57,  No.  241  /  Tuesday,  December  15,  1992  /  Proposed  Rules 


59677 


§  653.77  Requirement  to  certify 
compliance. 

(a)  Each  recipient  of  FTA  financial 
assistance  shall  certify  annually  to  the 
applicable  FTA  Regional  Office 
compliance  with  the  requirements  of 
this  part,  including  the  training 
requirements.  Large  operators  shall 
certify  compliance  initially  by  [3 
months  or  6  months  from  publication  of 
the  final  rule].  Small  operators  and 
States  shall  certify  compliance  initially 
by  (6  months  or  12  months  firom 
publication  of  the  final  rule). 

(b)  Each  certification  must  be 
authorized  by  the  organization’s 
governing  board  or  other  authorizing 
official,  ^ch  certification  must  be 
signed  by  a  party  specifically  authorized 
to  do  so.  Each  certification  must  comply 
with  the  applicable  sample  certification 
provided  in  the  appendix  to  this  part. 

Appendix  A  to  Part  653 — Certification 
of  Compliance 

This  appendix  contains  two  separate 
examples  of  certification  language.  The  first 


example  consists  of  the  generally  applicable 
certification  language.  Example  II  takes  into 
account  employers  who  are  covered  by  the 
FRA’s  anti-drug  regulation. 

/. 

(a)  For  recipients  who  are  Jorge  or  small 
operators: 

I,  (name),  (title),  certify  that  (name  of 
recipient)  and  its  contractors,  as  required,  for 
(name  of  ledpient),  has  established  and 
implemented  an  anti-drug  program  in 
accordance  with  the  terms  of  49  CFR  part 
653. 1  further  certify  that  the  employee 
training  conducted  under  this  part  meets  the 
requirements  of  49  CFR  part  653. 

(b)  For  States  certifying  on  behalf  of  its 
subrecipients  and  their  contractors,  as 
required,  shall  be  as  follows: 

I,  (name,  title)  on  Iwhalf  of  (STATE)  certify 
that,  to  the  best  of  my  knowledge  and  as  the 
result  of  due  diligence,  the  entities  on  the 
attached  list  of  FT  Act  subrecipients 
operating  in  this  State,  have  established  and 
implemented  anti-drug  programs  in 
accordance  with  the  terms  of  49  CFR  part 
653.  • 

II. 

The  text  of  the  certification  of  an  employer 
that  provides  coiiunuter  rail  transportation 


service  regulated  by  the  Federal  Railroad 
Administration  shall  be  as  follows: 

I,  (name),  (title),  certify  that  (name  of 
recipient)  and  its  contractors,  as  required,  for 
(name  of  recipient),  has  an  anti-drug  program 
that  meets  the  requirements  of  the  Federal 
Railroad  Administration’s  regulations  for 
employees  regulated  by  the  Federal  Railroad 
Administration,  and  has  established  and 
implemented  an  anti-drug  program  in 
accordance  with  the  terms  of  49  CFR  part  653 
for  all  other  covered  employees  who  perform 
safety-sensitive  functions. 

BILUNQ  CODE  4aiO-57-M 
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APPENDIX  B  TO  PART  653  -  DRUG  AND  ALCOHOL  TESTING  MIS  DATA  COLLECTION  FORM 


GENERAL  INSTRUCTIONS 

This  reporting  form  includes  three  parts.  Collectively,  these  parts  address  the  data  elements 
required  in  the  Federal  Transit  Administration  (FTA)  and  the  U  S.  Department  of  Transportation 
(DOT)  drug  and  alcohol  testing  regulations.  Each  part  of  the  form  Is  preceded  by  instructions 
which  outline  and  explain  the  information  requested  and  indicate  the  probable  sources  for  this 
information.  The  three  parts  o?  the  form  are; 


Section 

Instructions 

Pages 

Reporting 

Form 

Pages 

I. 

ORGANIZATIONAL  INFORMATION 

i-iil 

1-2 

II. 

DRUG  TESTING  INFORMATION 

iii-vil 

3-11* 

III. 

ALCOHOL  TESTING  INFORMATION 

viii-xii 

12-19 

1.  ORGANIZATIONAL  INFORMATION 


INSTRUCTIONS 

This  part  of  the  reporting  form  includes  two  sections.  These  sections,  the  page  number  for  the 
instructions,  and  the  page  location  on  the  reporting  form  are: 


Reporting 


Instructions  Form 

Section  Page  Page 

A.  EMPLOYER  INFORMATION  i  1 

B.  COVERED  EMPLOYEES  il  2 


Page  1  EMPLOYER  INFORMATION  (Section  A)  requires  the  name  of  the  organization  for 
which  the  report  is  done  and  a  current  address.  Below  this,  information  must  be 
entered  for  the  consortium  used  (if  applicable).  Finally,  a  signature  and  date  are 
required  certifying  the  correctness  and  completeness  of  the  form.  Note:  A 
separate  report  must  be  completed  by  each  FTA  grantee  for  each  of  its  contract 
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service  and  contract  maintenance  providers.  States  must  report  on  behalf  of  each 
Section  1 8  grantee  and  their  contractors. 


Page  2  COVERED  EMPLOYEES  (Section  B)  requires  a  count  for  each  employee  category 
that  must  be  tested  under  the  FTA  drug  testing  regulation.  For  the  FTA  this 
includes  Revenue  Vehicle  Operation.  Transportation  Support,  Revenue  Vehicle 
Inspection  and  Maintenance.  Vehicle  Maintenance  Support,  Non-Vehicle 
Maintenance  Support,  and  Supervisors.  The  most  likely  source  for  this  information 
is  the  employer’s  personnel  department.  These  counts  should  be  based  on  the 
transit  system’s  or  contractor’s  records  for  the  reported  year.  The  TOTAL  is  a 
count  of  all  covered  employees  for  ail  categories  combined,  i.e.,  the  sum  of  the 
columns. 

Additional  information  must  be  completed  if  the  employer  has  personnel  who 
perform  duties  covered  by  the  anti-drug  rules  of  more  than  one  DOT  operating 
administration.  NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT 
OPERATING  ADMINISTRATION,  requires  that  you  identify  the  number  of 
employees  in  each  employee  category  under  the  appropriate  additional  DOT 
operating  administration  (s). 


II 
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For  Office  Use  Onty 

FTA  DRUG  AND  ALCOHOL  TESTING  DATA  COLLECTION  FORM 

YEAR  COVERED  BY  THIS  REPORT:  19 _ 

A.  EMPLOYER  INFORMATION 

Company  _ _ _ 

Address  _ 


Consortium  Used  (if  applicable) 

Name  _ 

Address  _ 


Phone 


I,  the  undersigned,  certify  the  attached  Federal  Transit  Administration  Annual 
Anti-Drug  Program  Report,  is  to  the  best  of  my  knowledge  and  belief,  a  true,  correct, 
and  complete  form  for  the  period  stated. 


Signature 


Title 


Date  of  Signature 


Phone  Number 


Title  1 8,  U.S.C.  Section  1 001 ,  makes  it  a  criminal  offense  subject  to  a  maximum 
fine  of  $10,000,  or  imprisonment  for  not  more  than  5  years,  or  both,  to  knowingly 
and  willfully  make  or  cause  to  be  made  any  false  or  fraudulent  statements  or 
representations  in  any  matter  within  the  jurisdiction  of  any  agency  of  the  United 
States. 
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EMPLOYEE  CATEGORY 

NUMBER  OF 

COVERED 

EMPLOYEES  « 

COVERED  EMPLOYEES 


NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT 
OPERATING  ADMINISTRATION 


Revenue  Vehicle  Operation 


Transportation  Support 


Ftevenue  Vehicle  Inspection 
and  Maintenarrce 


Vehicle  Maintenance  Support 
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II.  DRUG  TESTING  INFORMATION 


INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  conriptetirtg  the  drug  testing  information 
in  the  Federal  Transit  Administration  (FTA)  and  the  U.S.  Department  of  Transportation  (DOT)  Drug 
and  Alcohol  Testing  Management  Information  System  Data  Collection  Form.  These  instructions 
outline  and  explain  the  information  requested  ar>d  indicate  probable  sources  for  this  information. 
A  sample  testing  results  table  with  a  narrative  explanation  is  provided  on  pages  iv-vi  as  an 
example  to  facilitate  the  process  of  completing  the  form  correctly. 

This  part  of  the  reporting  form  includes  four  sections.  These  sections  address  the  data  elements 
required  in  the  regulations.  These  sections,  the  page  number  for  the  instructions,  and  the  page 
location  on  the  reporting  form  are: 


Reporting 

Instructions 

Form 

Section 

Page 

Page 

A.  JOB  APPLICANT  TESTING  INFORMATION 

iv 

4 

B.  EMPLOYEE  TESTING 

vi 

5-9 

C.  OTHER  TESTING/PROGRAM  INFORMATION 

vii 

10 

D.  TRAINING/EDUCATION 

vii 

11 

Sections  A  and  B  are  used  to  summarize  the  drug  testing  results  for-coveied  employees.  There  are  six  tables 
to  be  completed  (one  in  Section  A  and  five  in  Section  B).  The  first  table  (Section  A)  is  where  you  enter  the 
data  on  pre-employment  testing.  The  five  tables  in  Section  B  are  for  entering  drug  testing  data  on  periodic, 
random,  post-accident,  reasonable  cause,  and  return  to  duty  testing,  respectively  Items  rrecessary  to 
complete  these  tables  include; 

1)  the  number  of  specimens  collected  in  each  employee  category, 

2)  the  number  of  specimens  tested  which  were  verified  negative  and  verified  positive  for  any 
drug(s);  and 

3)  ^  individual  counts  of  those  specimens  which  were  verified  positive  for  each  of  the  five  drugs. 

Do  not  include  results  of  quality  control  (QC)  samples  submitted  to  the  testing  laboratory  in  any  of  the  tables. 

A  sample  table  with  detailed  irrstructions  is  provided  for  Section  A,  JOB  APPLICANT  TESTING  INFORMATION. 
The  format  and  explanations  used  for  the  sample  table  apply  to  all  six  of  the  tables  In  Sections  A  and  B. 


Information  on  actions  taken  with  those  persons  testing  positive  is  required  at  the  end  of  both  Sections  A  and 
B.  Specific  instructions  for  providing  this  latter  information  are  given  after  the  instructions  for  completing  the 
tables  in  Sections  A  and  B 


III 
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Page  4  JOB  APPLICANT  TESTING  INFORMATION  (Section  A)  requires  information  for 
pre-employment  testing.  All  numbers  entered  into  this  table  should  be  separated 
into  the  category  of  employment  for  which  the  applicant  was  applying.  A  sample 
table  with  example  numbers  is  presented  on  page  v. 

Three  types  of  information  are  necessary  to  complete  the  left  side  of  this  table. 
The  first  blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  COLLECTED," 
requires  a  count  for  all  collected  specimens  by  employee  category.  It  should  not 
include  refusals  to  test.  The  second  blank  column  with  the  heading  "NUMBER  OF 
SPECIMENS  VERIFIED  NEGATIVE,"  requires  a  count  for  all  completed  tests  by 
employee  category  that  were  verified  negative  by  your  Medical  Review  Officer 
(MRO). 

The  third  blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  VERIFIED 
POSITIVE  FOR  ONE  OR  MORE  OF  THE  FIVE  DRUGS,"  refers  to  the  number  of 
specimens  provided  by  job  applicants  that  were  verified  positive.  "Verified 
positive"  means  the  results  were  verified  by  your  MRO. 

The  right  hand  portion  of  this  table,  with  the  heading  "NUMBER  OF  SPECIMENS 
VERIFIED  POSITIVE  FOR  EACH  TYPE  OF  DRUG,"  requires  counts  of  positive  tests 
for  each  of  the  five  drugs  for  which  tests  were  done,  I.e.,  marijuana  (THC), 
cocaine,  phencyclidine  (PCP),  opiates,  and  amphetamines.  The  number  of 
specimens  positive  for  each  drug  should  be  entered  In  the  appropriate  column 
for  that  drug  type.  Again,  "verified  positive"  refers  to  test  results  verified  by  your 
MRO. 

If  an  applicant  tested  positive  for  more  than  one  drug;  for  example,  both  marijuana 
and  cocaine,  that  person’s  positive  results  would  be  Included  once  in  each  of  the 
appropriate  columns  (marijuana  and  cocaine). 

Each  column  in  the  table  should  be  added  and  the  answer  entered  in  the  row 
marked  ’TOTAL". 

A  sample  table  is  provided  on  page  v  with  example  numbers. 


Page  4  Below  the  table  for  pre-employment  testing  information  is  a  box  with  the  heading 
"Number  of  persons  denied  a  position  as  a  covered  employee  foHowing  a  verified 
positive  drug  tesT.  This  is  simply  a  count  of  those  persons  who  were  not  placed 
in  a  covered  position  because  tiiey  tested  positive  for  one  or  more  drugs. 


SAMPLE  APPLICANT  TEST  RESULTS  TABLE 

The  following  example  is  for  Section  A,  "JOB  APPLICANT  TESTING  INFORMATION,  which 
summarizes  pre-employment  testing  results.  The  procedures  detailed  here  also  apply  to  the 
tables  in  Section  B  which  require  you  to  summarize  testing  results  for  employees.  This  example 
uses  the  categories  "Revenue  Vehicle  Operation"  and  Transportation  Support"  to  illustrate  the 
procedures  for  completing  the  form. 


IV 
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Urine  specimens  were  collected  for  157  job  applicants  for  revenue  vehicle 
operation  positions  during  the  reporting  year.  This  information  is  entered  in  the 
first  blank  column  of  the  table  in  the  row  marked  "Revenue  Vehicle  Operation". 

The  Medical  Review  Officer  (MRO)  for  the  transit  system  or  contractor  reported  that 
153  of  those  157  specimens  from  applicants  for  revenue  vehicle  operation 
positions  were  negative  (i.e.,  no  drugs  were  detected).  Enter  this  information  in 
the  second  blank  column  of  the  table  in  the  row  marked  "Revenue  Vehicle 
Operation". 

The  MRO  for  the  transit  system  or  contractor  reported  that  4  of  those  157 
specimens  from  applicants  for  revenue  vehicle  operation  positions  were  positive 
(i.e.,  a  drug  or  drugs  were  detected).  Enter  this  information  in  the  third  blank 
column  of  the  table  in  the  row  marked  "Revenue  Vehicle  Operation". 

With  the  4  specimens  that  tested  positive,  the  following  drugs  were  detected: 

Specimen  Drugs 

#1  Marijuana 

#2  Amphetamines 

#3  Marijuana  and  Cocaine  (Multi-drug  soecimen) 

#4  Marijuana 


Marijuana  was  detected  in  three  (3)  specimens,  cocaine  in  one  (1).  and  amphetamines  in  one 
(1 ).  This  information  is  entered  in  the  columns  on  the  right  hand  side  of  the  table  under  each 
of  these  drugs.  Two  different  drugs  were  detected  in  specimen  #3  (multi-drug)  so  an  entry  is 
made  in  both  the  marijuana  and  the  cocaine  column  for  this  specimen.  Information  on  multi-drug 
specimens  must  also  be  entered  in  Section  C,  OTHER  TESTING/PROGRAM  INFORMATION,  on 
page  10  of  the  reporting  form. 
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Please  note  that  the  sample  data  collection  form  also  has  information  for  trar^sportadon  support 
workers  on  line  two.  The  same  procedures  oidlined  for  revenue  vehicle  operators  should  be 
followed  for  entering  the  data  on  bansportadon  support  personnel.  With  applicants  for 
transportation  support  positions,  1 07  specimens  were  collected  resulting  in  1 05  verified  negatives 
and  2  verified  positives  -- 1  for  marijuana  and  1  for  opiates.  This  information  is  entered  in  the  row 
marked  'Transportation  Support*. 


The  last  row.  marked  TOTAL",,  requires  you  to  add  the  numbers  in  each  of  the 
columns.  With  this  example,  157  specimens  from  applicants  for  revenue  vehicle 
operation  positions  were  collected  artd  107  for  applicants  for  transportation 
support  positions.  The  total  for  that  column  would  be  264  (i.e.,  157+107).  The 
same  procedure  should  be  used  for  each  column,  i.e.,  add  all  the  numbers  in  that 
column  and  place  the  answer  in  the  last  row. 


Note  that  adding  up  the  numbers  for  each  type  of  drug  in  a  row  ("NUMBER  OF  SPECIMENS 
VERIFIED  POSITIVE  FOR  EACH  TYPE  OF  DRUG")  will  not  always  match  the  number  entered  in 
the  third  column,  "NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR  ONE  OR  MORE  OF  THE 
FIVE  DRUGS".  The  total  for  the  numbers  on  the  right  hand  side  of  the  table  may  differ  from  the 
number  of  specimens  testing  positive  since  some  specimens  may  contain  more  than  one  drug. 

Remember  that  the  same  procedures  indicated  above  are  to  be  used 
for  completing  all  of  the  tables  in  Sectiorrs  A  and  B.  , 


Pages  5-9  EMPLOYEE  TESTING  (Section  B),  as  indicated,  requires  information  for  company 

employees  in  covered  positions  orfiy.  A  separate  table  must  be  completed  for 
each  category  of  test.  These  categories  Include:  (1)  periodic,  (2)  random,  (3) 
post-accident,  (4)  reasonable  cause,  and  (5)  return  to  duty  testing.  These  tables 
are  to  be  filled  out  like  the  sample  table  above.  Again,  these  numbers  do  not 
include  refusals  for  testing. 


Page  7  Following  the  table  for  post-accident  test  results,  you  must  provide  a  count  of 
accidents  in  which  resulted  in  a  positive  drug  test  for  any  covered  employee 
involved  in  the  accident.  This  information  should  be  available  from  the  safety 
program  manager  or  the  drug  program  manager. 


Page  9  Following  these  tables  that  summarize  EMPLOYEE  TESTING,  you  must  provide 
counts  for  employees  who  have  tested  positive  and  are  currently  in,  or  have 
completed  rehabilitation,  and  have  returned  to  work  in  a  covered  position.  Report 
this  information  only  for  employees  who  tested  positive  during  this  reporting 
period.  This  information  should  be  available  from  the  personnel  office  and/or 
drug  program  manager. 


vi 
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Page  10 


Page  10 


Page  10 


Page  1 1 


OTHER  TESTING/PROGRAM  INFORMATION  (Section  C)  requires  that  you 
complete  a  table  dealing  with  specimens  positive  for  more  than  orie  drug  and  a 
table  dealing  with  employees  who  refused  to  submit  to  a  drug  test. 


SPECIMENS  VERIFIED  POSmVE  FOR  MORE  THAN  ONE  DRUG  requires 
information  on  specimens  that  contained  more  than  one  drug.  Indicate  the 
EMPLOYEE  CATEGORY  and  the  NUMBER  OF  VERIFIED  POSITIVES,  then  write 
the  number  of  verified  positives  In  the  appropriate  columns  indicating  the 
combination  of  drugs  reported.  For  example,  if  marijuana  and  cocaine  were 
detected  in  3  revenue  vehicle  operator  specimens,  then  you  would  write  "Revenue 
Vehicle  Operation"  as  the  employee  category.  "3"  as  the  number  of  verified 
positives,  and  "3"  in  the  columns  for  "Marijuana"  and  "Cocaine".  If  marijuana  and 
opiates  were  detected  in  2  revenue  vehicle  operator  specimens'  then  you  would 
write  "Revenue  Vehicle  Operation"  as  the  employee  category,  “2"  as  the  number  ' 
of  verified  positives,  and  "2"  in  the  columns  for ’’Marijuana"  and  "Opiates^ 

EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST  requires  information 
oh  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  drug  ’ 
test  required  under  this  regulation,  and  a  description  of  the  ACTION  TAKEN  in 
response  to  the  refusal.  An  example  of  an  action  taken  would  be  "removed  from  ' 
covered  duties  pending  termination".  ‘  - 


TRAINING/EDUCATION  (Section  D)  requires  information  on  the  number  of 
covered  employees  and  supervisory  personnel  who  have  received  the  required 
drug  training  during  the  current  reporting  period. 


vii 
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READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM: 

1 .  All  items  refer  to  the  current  reporting  period  only  (for  example.  January  1 ,  1 993  - 
December  31,  1993). 

2.  This  report  is  only  for  testing  REQUIRED  BY  THE  FEDERAL  TRANSIT 
ADMINISTRATION  (FTA)  AND  THE  U.S.  DEPARTMENT  OF  TRANSPORTATION 
{DOT): 

•  Results  should  be  reported  only  for  employees  in  COVERED  POSITIONS  as  defined 
by  the  FTA  drug  testing  regulation. 

•  The  information  requested  should  only  include  testing  for  marijuana  (THC),  cocaine, 
phencyclidine  (PCP),  opiates,  and  amphetamines  using  the  standard  procedures 
required  by  DOT  regulation  49  CFR  Part  40. 

3.  Information  on  refusals  for  testing  should  only  be  reported  in  Section  E  ("OTHER 
TESTING  INFORMATION").  Do  not  include  refusals  for  testing  in  other  sections  of 
this  report. 

4.  Do  not  include  the  results  of  any  quality  control  (QC)  samples  submitted  to  the 

testing  laboratory  in  any  of  the  tables.  v 

6.  Complete  all  items;  DO  NOT  LEAVE  ANY  ITEM  BLANK.  If  the  value  for  an  Item  is 
zero  (0).  place  a  zero  (0)  on  the  form. 


3 
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This  part  of  the  form  requires  ioformalHon  on  VEfWHED  POSITIVE  and  VERIFIED  NEGATIVE 
drug  tests.  These  are  the  results  that  are  reported  to  you  by  your  Medical  Review  Officer 
(MRO).  


A.  JOB  APPUCANT  TESTING  INFORMATION 


Number  of  persons  denied  a  position  as  a  covered  employee 
following  a  verified  positive  drug  test: 


HH 

> 
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B.  EMPLOYEE  TESTING 
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B.  EMPLOYEE  TESTING  (continued) 
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B.  EMPLOYEE  TESTING  (continued) 


Number  of  accidents,  as  defined  by  the  FTA,  which  resulted  in  a  positive  drug 
test  for  any  covered  employee  who  was  involved  in  the  accident. 


7 
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B.  EMPLOYEE  TESTING  (continued) 


EMPLOVEE 

CA7EGORV 


NUMBER 

OF 

SPECIMENS 

COLLECTED 


Revenue  Vehicie  \ 
Operabon 


NorvVehicto 

Maintenance 

Suppo«t 


Revenue  Vehicle  : 

Inspection  and 

Maintenance 

■  I 

i _ i 

1 

i _ 

i 

Vehicle  | 

Maintenance  j 

Support  j 

i  1 
1  ! 
I  i 

i  i 
i  i 

1 

i 

i 

1 

1 

NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR  j 

EACH  TYPE  OF  DRUG  \ 

1 

_  i 

Mari¬ 

juana 

(THO 

Cocaine 

Phency¬ 

clidine 

(PCP) 

Opiates 

li 

i! 

Amphet-  li 

amines  ! 

1 

; 

j 

t 

1 

\ 

- 1 

!! 

I: 

11 

1 

i 

= 

1 - 

— 

— 

- — 1 
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RETURN  TO  DUTY  TESTING 


EMPLOYEE 

CATEGORY 

NUMBER 

OF 

SPECIMENS 

COLLECTED 

NUMBER 

OF 

SPECIMENS 

VERIFIED 

NEGATIVE 

NUMBER  OF 

SPECIMENS 

VERIFIED 

POSITIVE 

NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR 

EACH  TYPE  OF  DRUG 

FOR  ONE  OR 

MORE  OF 

THE  FIVE 

DRUGS 

Mari¬ 

juana 

(THC) 

Cocaine 

Phency¬ 

clidine 

(PCP) 

Opiates 

Amphet¬ 

amines 

Revenue  Vehicle 

Operation 

■ 

Transportation 

Support 

_ 

Revenue  Vehicle 

hrspection  artd 

Maintenance 

Vehicle 

Maintenance 

Support 

NoivVehicie 

MaintenarKe 

Support 

Supervisors 

TOTAL 

Number  of  employees,  currently  in  or  having  completed  rehabilitation  or 
otherwise  qualified  to  return  to  duty,  who  have  returned  to  work  in  a  covered 
position  during  this  reporting  period: 
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C.  OTHER  TESTING/PROGRAM  INFORMATION 


SPECIMENS  VERIFIED  POSITIVE  FOR  MORE  THAN  ONE  DRUG 


EMPLOYEE  ‘ 

NUMBER 

OF 

CATEGORY 

VERIFIED 

POSITIVES 

Cocaine 

Phency¬ 

clidine 

(PCP) 

Opiates 

Amphet¬ 

amines 

NUMBER  OF 
COVERED 
EMPLOYEES 


EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST 


ACTION  TAKEN 


<1- 
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n.  TRAINING/EDUCATION 

Training  During  Current  Reporting  Period 

Number  of  covered  employees  who  have  received  initial  training  on  the 
consequences,  manifestations,  and  behavioral  cues  of  drug  use  as 
required  by  FTA  drug  testing  regulations: 


Number  of  supervisory  personnel  who  have  received  initial  training  on 
the  specific  contemporaneous  physical,  behavioral,  and  performance 
indicators  of  probable  drug  use  as  required  by  FTA  drug  testing 
regulations: 


Number  of  covered  employees  who  have  received  recurrent  or  refresher 
training  on  the  consequences,  manifestations,  and  behavioral  cues  of 
drug  use: 


Number  of  supervisory  personnel  who  have  received  recurrent  or 
refresher  training  on  the  specific  contemporaneous  physical,  behavioral, 
and  performance  indicators  of  probable  drug  use: 
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INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  alcohol  testing 
information  for  the  Federal  Transit  Administration  (FTA)  and  the  U.S.  Department  of 
Transportation  (DOT)  Drug  and  Alcohol  Testing  Management  Information  System  Data  Collection 
Form.  These  instructions  outline  and  explain  the  information  requested  and  indicate  probable 
sources  for  this  information.  A  sample  testing  results  t£d>ie  with  a  narrative  explanation  is 
provided  on  pages  ix-xi  as  an  example  to  facilitate  the  (xocess  of  completing  the  form  correctly. 

This  part  of  the  reporting  form  includes  four  sections.  These  sections  address  the  data  elements 
required  in  the  regulations.  These  sections,  the  page  number  for  the  instructions,  and  the  page 
location  on  the  reporting  form  are: 

•  :  Reporting 


Section 

Instructions 

Page 

Form 

Page 

A.  JOB  APPLICANT  TESTING  INFORMATION 

tx 

13 

B.  EMPLOYEE  TESTING 

)d 

14-18 

C.  OTHER  TESTING/PROGRAM  INFORMATION 

xi 

18-19 

D.  TRAINING/EDUCATION 

xii 

19 

Sections  A  and  B  are  used  to  summarize  the  alcohol  testing  results  for  covered  employees.  There  are  six 
tables  to  be  completed  (one  in  Section  A  and  five  in  Section  B).  The  first  table  (Section  A)  is  where  you  enter 
the  data  on  pre-emptoyment/pre-duty  testing.  The  five  tables  in  Section  B  are  for  entering  alcohol  testing  data 
for  random,  post-accident,  reasonable  suspicion,  return  to  duty,  and  follow-up  testing,  respectively.  Items 
necessary  to  complete  these  tables  include: 

1)  the  number  of  initial  alcohol  tests  performed  for  each  employee  category; 

2)  the  number  of  confirmatory  alcohol  tests  performed  for  each  employee  category; 

3)  the  number  of  confirmatory  test  results  which  were  equal  to  or  greater  than  0.04;  and 

4)  the  number  of  confirrnatory  test  results  which  were  equal  to  or  greater  than  0.02,  but  less 

than  0.04. 

A  sample  table  with  detailed  Instructions  is  provided  for  Section  A,  JOB  APPLICANT  TESTING  INFORMATION. 
The  format  and  explanations  used  for  the  sample  table  apply  to  all  six  of  the  tables  in  Sections  A  and  B. 

Information  on  actions  taken  with  those  persons  whose  alcohol  test  results  were  0.04  or  greater  is  required  at 
the  end  of  both  Sections  A  and  B.  Specific  instructions  for  providing  this  latter  information  are  given  after  the 
instructions  for  completing  the  tables  in  Sections  A  and  B. 
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Page  1 3  JOB  APPLICANT  TESTING  INFORMATION  (Section  A)  requires  information  for 
pre-employment/pre-duty  testing.  All  numbers  entered  into  this  table  should  be 
separated  into  the  category  of  employment  for  which  the  applicant  was  applying. 
A  sample  table  with  example  numbers  is  presented  on  page  x. 

Four  types  of  information  are  necessary  to  complete  the  left  side  of  this  table. 
The  first  blank  column  with  the  heading  "NUMBER  OF  INITIAL  TESTS’  requires  a 
count  of  all  initial  alcohol  tests  performed  for  each  employee  category.  It  should 
not  include  refusals  to  test.  The  second  blank  column  with  the  heading  "NUMBER 
OF  CONFIRMATORY  TESTS"  requires  a  count  of  all  confirmatory  alcohol  tests 
performed  for  each  employee  category. 

The  third  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATORY  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.04"  requires  a  count  for  each 
employee  category. 

The  fourth  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATORY  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.02,  BUT  LESS  THAN  0.04"  requires 
a  count  for  each  employee  category. 

Each  column  in  the  table  should  be  added  and  the  answer  entered  in  the  row 
marked  TOTAL". 

A  sample  table  is  provided  on  page  x  with  example  numbers. 


Page  1 3  Below  the  table  for  pre-employment  testing  information  is  a  box  with  the  heading 
"Number  of  persons  denied  a  position  as  a  covered  employee  following  a  pre¬ 
employment/pre-duty  alcohol  test  indicating  an  alcohol  concentration  of  0.04  or 
greater".  Enter  the  appropriate  number  in  the  box  provided. 


SAMPLE  APPUCANT  TEST  RESULTS  TABLE 


The  following  example  is  for  Section  A,  JOB  APPLICANT  TESTING  INFORMATION,  which 
summarizes  pre-employment/pre-duty  testing  results.  The  procedures  detailed  here  also  apply 
to  the  tables  in  Section  B  which  require  you  to  summarize  testing  results  for  employees.  This 
example  uses  the  categories  "Revenue  Vehicle  Operation"  and  Transportation  Support"  to 
illustrate  the  procedures  for  completing  the  form. 


Initial  tests  were  performed  on  1 57  job  applicants  for  revenue  vehicle  operator 
positions  during  the  reporting  year.  This  information  is  entered  in  the  first  blank 
column  of  the  table  in  the  row  marked  "Revenue  Vehicle  Operation". 


Confirmatory  tests  were  necessary  for  6  of  the  157  applicants  for  revenue  vehicle 
operator  positions.  Enter  this  information  in  the  second  blank  column  of  the  table 
In  the  row  marked  "Revenue  Vehicle  Operation".  The  confirmatory  test  results  for 
these  6  applicants  were  the  following: 


IX 
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licant 

Confirmation  Result 

#1 

0.06 

#2 

0.01 

#3 

0.11 

#4 

0.04 

#5 

0.03 

#6 

0.02 

The  confirmatofy  test  results  for  3  of  the  applicants-for  revenue  vehicle  operator 
positions  were  equal  to  or  greater  than  0.04.  Enter  this  information  in  the  third 
blank  column  of  the  table  in  the  row  marked  “Revenue  Vehicle  Operation". 

The  confirmatory  test  results  for  2  of  applicants  for  revemje  vehicle  operator 
positions  were  equal  to  or  greater  than  0.02,  but  less  than  0.04.  Enter  this 
information  in  the  fourth  blank  column  of  the  table  in  the  row  marked  "Revenue 
Vehicle  Operation". 

The  last  row,  marked  TOTAL",  requires  you  to  add  the  numbers  in  each  of  the 
columns.  With  this  example,  1 57  applicants  for  revertue  vehicle  operator  positions 
and  107  applicants  for  transportation  support  positions  were  subjected  to  initial 
tests.  The  total  for  that  column  vwxjld  be  264  (i.e.,  IST+IO"^.  The  same 
procedure  should  be  used  for  each  column,  (i.e.,  add  all  the  numbers  in  that 
column  and  place  the  answer  in  the  last  rowl. 


Please  note  that  the  sample  data  collection  form  also  has  information  for  transportation  support 
workers  on  line  two.  The  same  procedures  outlined  for  revenue  vehicle  operators  should  be 
followed  for  entering  the  data  on  transportation  support  workers.  Wrth  applicants  for 
transportation  support  positions,  1 07  initial  tests  were  conducted  resulting  in  3  confirmatory  tests. 
The  confirmatory  test  result  for  1  of  the  transportation  support  applicants  was  equal  to  or  greater 
than  0.04;  no  results  were  equal  to  or  greater  than  0.02,  but  less  than  0.04.  This  Information  is 
entered  in  the  row  marked  Transportation  Support". 
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Note  that  adding  up  the  numbers  for  confirmation  results  in  columns  three  and  four  will  not 
always  match  the  number  entered  in  the  second  column.  "NUMBER  OF  CONFIRMATORY 
TESTS".  These  numbers  may  differ  since  some  confirmatory  test  results  may  be  less  than  0.02. 

Remember  that  the  same  procedures  indicated  above  are  to  be  used 
for  completing  all  of  the  Uibles  in  Sections  A  and  B. 


Pages  1 4-1 8  EMPLOYEE  TESTING  (Section  B),  as  indicated,  requires  information  for  company 
employees  in  covered  positions  only.  A  separate  table  must  be  completed  for 
each  category  of  test.  These  categories  include:  (1)  random,  (2)  post-accident, 
(3)  reasonable  suspicion.  (4)  return  to  duty,  and  (5)  follow-up  testing.  These 
tables  are  to  be  filled  out  like  the  sample  table  above.  Again,  these  numbers  do 
not  include  refusals  for  testing. 


Page  1 5  Following  the  table  for  post-accident  testing  results,  you  must  provide  a  count  of 
accidents  in  which  any  covered  employee  who  was  involved  had  a  confirmatory 
alcohol  test  result  of  0.04  or  greater.  This  information  should  be  available  from  the 
safety  program  manager  or  the  alcohol  program  manager. 


Page  17  Following  the  table  that  summarizes  results  for  return  to  duty  testing,  you  must 
provide  a  count  of  the  "Number  of  employees  with  a  confirmatory  alcohol  test 
indicating  an  alcohol  concentration  of  0.04  or  greater  who  were  returned  to  duty 
in  a  covered  position  (having  complied  with  the  recommendations  of  a  substance 
abuse  professional  as  described  in  FTA  regulations)”.  Report  this  information  only 
for  employees  who  were  tested  during  this  reporting  period.  This  information 
should  be  available  from  the  personnel  office  and/or  alcohol  program  manager. 


Pages  1 8-1 9  OTHER  TESTING/PROGRAM  INFORMATION  (Section  C)  requires  that  you  provide 
information  on  employees  who  tested  positive  for  drugs  and  alcohol  (at  the  same 
time),  information  on  violations  of  other  alcohol  provisions  (not  necessarily 
resulting  in  positive  alcohol  tests),  and  information  on  employees  who  refused  to 
submit  to  an  alcohol  test. 


Page  18  Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time 
resulting  in  a  verified  positive  drug  test  and  an  alcohol  test  irujicating  an  alcohol 
concentration  of  0.04  or  greater,  requires  that  a  count  of  all  such  employees  be 
entered  in  the  indicated  box. 


Page  19  VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBITIONS  OF  THIS 
REGULATION,  requires  information  on  the  NUMBER  OF  COVERED  EMPLOYEES 
committing  such  a  violation,  a  description  of  the  VIOLATION  committed  (e.g.,  pre¬ 
duty  alcohol  use,  on  duty  alcohol  use,  on  duty  alcohol  possession),  and  a 
description  of  the  ACTION  TAKEN  in  response  to  the  violation. 


XI 
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Page  19  EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST  requires 
information  on  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit 
to  an  alcohol  test  as  required  under  this  regulation,  and  a  description  of  the 
ACTION  TAKEN  in  response  to  the  refusal. 


Page  19  TRAINING/EDUCATION  (Section  D)  requires  information  on  the  number  of 
supervisory  personnel  who  have  received  the  required  alcohol  training  during  the 
current  reporting  period. 
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READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM: 

1.  All  items  refer  to  the  current  reporting  period  only  (for  example.  January  1,  1993  - 
December  31,  1993). 

2.  This  report  is  only  for  testing  REQUIRED  BY  THE  FEDERAL  TRANSIT 
ADMINISTRATION  (FTA)  AND  THE  U.S.  DEPARTMENT  OF  TRANSPORTATION 
pO-0: 

•  Results  should  be  reported  only  for  employees  in  COVERED  POSITIONS  as  defined 
by  FTA  alcohol  testing  regulations. 

•  The  information  requested  should  only  include  testing  for  alcohol  using  the  standard 
procedures  required  by  DOT  regulation  49  CFR  Part  40. 

3.  Information  on  refusals  for  testing  should  only  be  reported  In  Section  C  ("OTHER 
TESTING/PROGRAM  INFORMATION").  Do  not  include  refusals  for  testing  in  other 
sections  of  this  part  of  the  report. 

4.  Complete  all  items;  DO  NOT  LEAVE  ANY  ITEM  BLANK.  If  the  value  for  an  Item  is 

^_^^_jero_^)^_^aTO_ajeroJ^_on_^_fom^_______^^__^^^ 
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A.  JOB  APPLICANT  TESTING  INFORMATION 


PRE-EMPU 

OYMENT/PRE-DUTY  TESTING 

EMPLOYEE 

CATEGORY 

I  ‘  • 

NUMBER  OF 

INfTIAL  TESTS 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.04 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02.  Birr  LESS  THAN 

0.04 

Revenue  VsMcte 

Operabon 

Transportabon 

Support 

ReverHie  Vehide 

bnpocbon  and 

Makilenanca 

. 

Vehicte  Mainlenanca 

iSupport 

Non-Vehida 

MaMenanca 

Support 

.  I 

Supervisora 

TOTAL 

Number  of  persons  denied  a  position  as  a  covered  employee  following  a  pre¬ 
employment/pre-duty  alcohol  test  indicating  an  alcohol  concentration  of  0.04 
or  greater: 


j 

[WaeMin  I _ 
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B.  EMPLOYEE  TESTING 


RANDOM  TESTING 


EMPLOYEE 

CATEGORY 


NUMBER  OF 
INITIAL  TESTS 


NUMBER  OF 
CONFIRMATORY 


NUMBER  OF  ^ 

I  CONFIRMATORY  TEST  ! 
f  RESULTS  EQUAL  TO  j 
!  OR  GREATER  THAN  \ 


NUMBER  OF 
CONFIRMATORY  TEST 
RESULTS  EQUAL  TO 
OR  GREATER  THAN 
0.02.  BUT  LESS  THAN 


Revenue  Vehicle 
Operation 

Transpoitation 

Support 

Revenue  Vehicle 
Inspection  and 
Maintenance 


Vehicle  Maintenance 


Maintenance 


Supennsors 


.  ,1.  5  1.  •  • 


:•  !  rv'-'  \.n,  ,• 


■■ 


4 
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B.  EMPLOYEE  TESTING  (continued) 


Number  of  accidents,  as  defined  by  FTA,  in  which  any  covered  employee 
involved  in  the  accident  had  a  confirmatory  alcohol  test  result  of  0.04  or 
greater: 
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B.  EMPLOYEE  TESTING  (continued) 


1  REASONABLE  SUSPICION  TESTING 

EMPLOYEE 

CATEGORY 

NUMBER  OF 

INITIAL  TESTS 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

004 

_ L 

NUMBER  OF  {■ 

CONFIRMATORY  TEST  j 
RESULTS  EQUAL  TO  |i 
'OR  GREATER  THAN  |l 
0  02.  BUT  LESS  THAN  |j 
.  0  04  1; 

Revenue  Vehicte 

Operation 

!  ! 

■ 

1 

! 

1 

Transpoftatx>o  j  |  -  j  j 

Support  I  I  i  ! 

- - i - 1 - r 

Revenue  Vehicte  ■  1  ’  ' 

i  ! 

Inspection  and  Is  j 


Maintenance 


— 

Vehicle  Maintenance 

— 

- ;■ - 

i 

1, 

1 

Support 

■ 

! 

1 

Noo-Vehiete 

1 

i; 

ii 

Mainterranoe 

i 

! 

Support 

I 

1 

i; 

Supervisors 

1 

i 

1  TOTAL 

5 

j 

^ 

_  ; 

1 

_ 1 
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B.  EMPLOYEE  TESTING  (continued) 


RETURN  TO  DUTY  TESTING 

EMPLOYEE 

CATEGORY 

NUMBER  OF 

INITIAL  TESTS 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.04 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02,  BUT  LESS  THAN 

0.04 

Revenue  Vehicle 

Operalion 

Transpoftation 

Support 

Revenue  Vehicle 

Inspection  and 

Maintenance 

Vehicle  Maintenance 

Support 

Non-Vehicle 

Maintenance 

Support 

Supefvisors 

TOTAL 

Number  of  employees  with  a  confirmatory  alcohol  test  indicating  an  alcohol 
concentration  of  0.04  or  greater  who  were  returned  to  duty  in  a  covered 
position  (having  complied  with  the  recommendations  of  a  substance  abuse 
professional  as  described  in  FTA  regulations): 
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B.  EMPLOYEE  TESTING  (continued) 


C.  OTHER  TESTING/  PROGRAM  INFORMATION 


Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time 
resulting  in  a  verified  positive  drug  test  aiid  an  alcohol  test  indicating  an  alcohol 
concentration  ot  0.04  or  Greater; 
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C.  OTHER  TESTING/PROGRAM  INFORMATION  (continued) 


VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBITIONS  OF  THIS  REGULATION 

NUMBER  OF 
COVERED 
EMPLOYEES 

VIOLATION 

ACTION  TAKEN 

EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST 

NUMBER  OF 
COVERED 
EMPLOYEES 

ACTION  TAKEN 

0  TRAINING/EDUCATION 

Trainina  Durina  Current  ReDortino  Period 


Number  of  supervisors  who  have  received  the  required  training  in 
determining  the  existence  of  reasonable  suspicion  of  alcohol  misuse: 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  199 

[Docket  No.  PS-128;  Notice  Na  1] 

RIN  2137-AC21 

Alcohol  Misuse  Prevention  Program 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  sets  forth 
regulations  to  require  operators  of  gas, 
hazardous  liquid  and  carbon  dioxide 
pipelines  and  liquefied  natural  gas 
(LNG)  facilities  who  are  subject  to  RSPA 
regulations  to  implement  an  alcohol 
misuse  prevention  program  for 
employees  who  perform  certain  safety- 
sensitive  functions  covered  by  the 
pipeline  safety  regulations.  The 
proposed  rule  is  consistent  with 
proposed  DOT  regulations  and  the  other 
operating  administration  alcohol  rules. 

The  proposed  rule  would  require  pre- 
employment/pre-duty,  random, 
reasonable  suspicion,  post-accident, 
retum-to-duty,  and  follow-up  testing  to 
detect  and  deter  such  conduct.  As 
required  by  this  rule,  operators  would 
have  to  remove  employees  who  engaged 
in  prohibited  conduct  firom  safety- 
sensitive  functions  until  certain 
requirements  had  been  met. 
Additionally,  operators  would  be 
required  to  provide  employees  with 
written  materials  that  specifically 
identify  the  employees  covered  by  the 
rule,  explain  the  requirements  of  this 
rule,  and  establish  the  consequences  of 
engaging  in  prohibited  conduct.  Finally, 
employers  would  be  required  to 
maintain  records  concerning  this 
program  and  to  report  data  regarding 
employee  alcohol  misuse  to  I^PA  in  an 
annual  report.  When  finalized  this  rule 
should  increase  the  overall  safety  of 
pipeline  operations. 

DATES:  Comments  should  be  received  by 
April  14, 1993.  Late-filed  comments  will 
be  considered  to  the  extent  practicable. 
Comments  on  the  Secretary’s  notices 
appearing  elsewhere  in  today’s  Federal 
Register  should  be  submitted  as 
directed  by  that  notice.  Parties 
commenting  on  the  testing  procedures 
are  request^  to  file  their  comments 
with  both  the  Department  of 
Transportation’s  (EKDT)  Docket  in  that 
rulemaking  and  with  RSPA’s  Docket  in 
this  rulemaking.  RSPA  requests  that 
commentOTS  highlight  any  pipeline 
industry-specific  issues  regarding  the 
testing  procedures.  Commenters  should 


be  aware  that  it  is  DOT’s  intention  that 
testing  procedures  apply  to  any  alodiol 
testing  conducted  under  regulations 
issued  by  the  Department’s  Operating 
Administrations  (OAs). 

ADDRESSES:  Send  comments  on  this 
notice  in  duplicate  to  the  Dockets  Unit, 
room  8421,  Research  and  Special 
Programs  Administration,  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Identify 
the  docket  and  notice  numbers  stated  in 
the  heading  of  this  notice.  All  comments 
and  other  docketed  material  will  be 
available  for  inspection  and  copying  in 
room  8421  between  the  hours  of  8:30 
a.m.  and  5  p.m.  each  working  day. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  L.  Rippert,  Office  of  Pipeline 
Safety  Enforcement,  RSPA,  DOT,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590  (202  366-6223). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  misuse  of  drugs  and  alcohol  by 
individuals  performing  safety-sensitive 
pipeline  functions  has  long  been  of 
concern  to  RSPA  and  to  DOT.  RSPA  has 
promulgated  drug  testing  regulations 
addressing  part  of  this  concern.  DOT, 
seeking  to  determine  the  extent  of  any 
alcohol  problem  in  the  transportation 
industries,  issued  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  on 
November  2, 1989.  The  ANPRM  asked 
for  comment  on  a  variety  of  issues 
related  to  preventing  alcohol  misuse  by 
transportation  workers.  ’The  comments 
to  this  ANPRM  are  discussed  in  detail 
in  the  general  preamble  published  by 
the  DOT  Secretary’s  Office  elsewhere  in 
today’s  issue  of  the  Federal  Register. 

’The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  requires 
the  Secretary  of  Transportation  to  issue 
regulations  mandating  alcohol  testing 
for  highway,  aviation,  mass  transit  and 
rail  employees  regulated  by  the  Federal 
Highway  Administration  (FHWA), 
Federal  Aviation  Administration  (FAA), 
Federal  Transit  Administration  (FTA) 
(formerly  Urban  Mass  Transportation 
Administration),  and  Federal  Railroad 
Administration  (FRA)  respectively. 
RSPA  is  today  proposing  alcohol  testing 
rules  under  its  own  existing  statutory 
authority  to  ensure  application  of  DOT’s 
drug  and  alcohol  testing  regulations  to 
all  safety-sensitive  employees  in  the 
transportation  industry.  'Iliis  Notice  of 
Proposed  Rulemaking  (NPRM)  is 
consistent  with  the  NPRMs  of  other 
OAs,  with  such  alterations  as  necessary 
to  meet  the  special  circumstances  of  the 
pipeline  industry. 

On  November  21, 1988  (53  FR  47084), 
RSPA  published  a  final  rule  setting  for^ 


regulations  requiring  pipeline  operators 
subject  to  part  192  (natural  gas),  193 
(liquefied  natural  gas),  or  195 
(hazardous  liquids,  including  carbon 
dioxide)  to  implement  an  anti-drug 
program  for  employees  who  perform 
operation,  maintenance,  or  emergency- 
response  functions  on  a  pipeline  or  at 
an  LNG  facility.  However,  the  anti-drug 
rules  do  not  apply  to  operators  of 
“master  meter  systems’’  defined  in 
§  191.3.  On  December  18, 1989  (54  FR 
51842)  RSPA  published  a  final  rule 
which  addressed  petitions  submitted  for 
reconsideration.  Drug  testing,  under  part 
199,  became  effective  on  April  20, 1990, 
for  large  operators  and  August  21, 1990, 
for  small  operators.  Many  aspects  of  the 
proposed  alcohol  misuse  prevention 
program  would  mirror  those  of  the  anti¬ 
drug  program,  including  covered 
employers,  covered  employees,  and  the 
use  of  phased-in  implementation. 

Comments  to  the  DOT  ANPRM 

As  noted  above,  in  late  1989,  DOT 
issued  an  ANPRM  in  which  it  asked  a 
number  of  questions  about  regulating 
alcohol  use  in  the  various  transportation 
industries.  Of  the  23  commenters 
representing  pipeline  related  interests, 
nine  believed  that  limited  alcohol 
testing  should  be  instituted  in  the 
pipeline  context.  Several  commenters 
indicated  that  while  drugs  are  a  societal 
problem,  alcohol  abuse  is  the  most 
abused  substance  in  the  pipeline 
industry.  Others  indicated  that 
alcoholism  is  usually  found  as  a 
cohabitant  in  substance  abuse  whenever 
drug  abuse  is  detected  and  treated.  In 
many  cases,  they  indicated  that  alcohol 
abuse  leads  to  drug  abuse.  One 
commenter  indicated  that  its  employee 
assistance  program  reported  that  among 
substance  abusers,  there  were 
approximately  four  times  as  many 
individuals  counseled  for  alcohol  abuse 
as  there  were  for  drug  abuse.  The  other 
14  commenters  believed  that  RSPA’s 
current  regulatory  scheme  for  drug 
testing  was  sufficient  to  address  any 
problem  that  might  exist,  although  most 
commenters  also  felt  that  there  was  no 
indication  that  such  a  problem  did,  in 
fact,  exist.  Several  commenters  noted 
their  long-standing  alcohol  testing 
programs  have  been  successful  without 
governmental  regulation.  Those  few 
commenters  who  believed  that  further 
action  by  RSPA  would  be  appropriate 
favored  a  combination  of  alcohol 
education  and  training  and  enforcement 
of  the  drug  regulations  already  in  place. 

Statutory  Authority 

The  two  primary  statutes  under  which 
RSPA  administers  the  pipeline  safety 
program  are  the  Natural  Gas  Pipeline 
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Safety  Act  of  1968,  as  amended  (49  App. 
U.S.C.  1671  et  seq.)  and  the  Haz^ous 
Liquid  Pipeline  ^fety  Act  of  1979,  as 
amended  (49  App.  U.S.C.  2001  et  seq  ). 
RSPA  also  regulates  operators  of 
onshore  gas  gathering  lines  under  the 
Hazardous  Materials  Transportation  Act 
(49  App.  U.S.C.  1801  et  seq  ). 

Authority  to  implement  alcohol 
education,  awareness,  cmd  testing 
programs  is  derived  Grom  the  broad 
authority  granted  in  the  aboveH:ited 
statutes.  This  authority  is  applicable  to 
various  aspects  of  pipeline  facilities 
affecting  pipeline  safety,  including 
design,  installation,  inspection, 
emergency  plans  and  procedures, 
testing,  construction,  extension, 
operation,  replacement,  and 
maintenance  of  pipeline  facilities.  [49 
App.  U.S.C.  1672  and  2002.]  Under  this 
authority,  RSPA  can  set  qualifications, 
such  as  experience  and  training,  for 
pipeline  personnel.  This  authority 
extends  to  allow  RSPA  to  mandate 
certification  programs  for  such 
personnel.  (49  App.  U.S.C.  1672(a)(1) 
and  2002(c).] 

In  International  Brotherhood  of 
Electrical  Workers,  Local  1245,  et  al.  v. 
Skinner,  913  F.2d  1454  (9th  Cir.  1990), 
the  Court  upheld  RSPA’s  drug  testing 
rules  even  ffiough  there  was  no 
evidence  of  a  particularized  drug 
program  in  the  pipeline  industry.  The 
Court  also  concluded,  based  upon  an 
analysis  of  the  statutory  guidelines  for 
issuance  of  regulations,  that  the  rules 
were  not  arbitrary  or  capricious. 

Alcohol  Misuse  Prevention  Program 
SectioQ'by-Section  Analysis 
Applicability 

The  RSPA  proposed  rule  contains  a 
section  specifically  describing  the 
applicability  of  the  rule  for  various 
operators  under  the  Pipeline  Safety 
Regulations.  This  is  necessary  for 
clarity,  since  many  RSPA  operators  have 
portions  of  their  operations  regulated  by 
other  operating  administrations  within 
the  Department. 

Definitions 

The  proposed  definitions  of  accident. 
Administrator,  covered  employee, 
employer,  safety-sensitive  function  and 
State  agency  are  consistent  with  the 
definitions  used  in  the  anti-drug 
program. 

Preemption  of  State  and  Local  Laws 

The  proposed  rule  would  include  the 
test  for  preemption  of  State  or  local 
pipeline  safety  standards  under  the 
Natural  Gas  Pipeline  Safety  Act  and  the 
Hazardous  Liquid  Pipeline  Safety  Act. 
Clear  expression  of  the  preemptive 


effect  intended  by  this  Federal  safety 
rule  is  important  to  preserve  the  carefiil 
balances  (private  versus  public  rights, 
benefits  versus  costs)  which  are 
achieved  in  the  rule.  Constitutional 
limitations  on  State  and  local 
inconsistent  regulation  preserve  these 
balances.  Therefore,  the  proposed  rule 
also  includes  the  two-pronged  test 
derived  from  judicial  decisions  on 
preemption  of  inconsistent  State  and 
local  regulation  under  the  Constitution. 

As  proposed.  State  and  local 
requirements  are  preempted  when:  (1)  It 
is  not  possible  to  comply  with  both  the 
Federd  and  the  State  or  local 
requirements.  (2)  Compliance  with  the 
State  or  local  government  requirement 
would  firustrate  the  Federal  requirement, 
or  (3)  The  State  or  local  requirement  is 
a  pipeline  safety  standard  applicable  to 
interstate  pipeline  facilities. 

Employers  Who  Would  Be  Required  To 
Establish  Programs 

During  the  development  and 
implementation  of  RSPA 's  industry 
anti-drug  program,  RSPA  carefully 
consider^  the  appropriate  scope  of  the 
rule.  This  NPRM  proposes  to  include 
essentially  the  same  classes  of 
employers  and  covered  functions  as  are 
covered  by  the  anti-drug  rule.  Operators 
of  gas,  hazardous  liquid  and  carbon 
dioxide  pipelines  and  liquefied  natural 
gas  facilities,  who  are  subject  to  49  CFR 
part  192, 193,  or  195,  are  required  to 
implement  an  alcohol  misuse 
prevention  program  for  covered 
employees  who  perform  certain  safety- 
sensitive  functions  covered  by  the 
pipeline  safety  regulations. 

RSPA  has  bmn  carefully  evaluating 
the  scope  of  covered  functions  since 
implementation  of  the  anti-drug  rule  in 
1990  and  believes  that  the  scope 
remains  appropriate  and  should  be 
proposed  for  this  rule.  At  this  point  we 
are  not  persuaded  that  the  increased 
benefit  to  safety  that  would  accrue  by 
including  other  functions  warrants  the 
imposition  of  an  alcohol  testing 
requirement  on  individuals  performing 
those  functions.  However,  RSPA  is 
soliciting  comment  on  this  issue,  with 
specific  focus  on  the  following 
questions: 

1.  Are  there  covered  functions  the 
performance  of  which  appears  to 
sufficiently  implicate  safety  to  warrant 
regulating  alcohol-related  conduct  and 
imposition  of  a  testing  requirement? 

2.  Do  pipeline  operators  have  any  data 
on  the  size  of  the  population  that  would 
be  affected  and  the  incidence  of  alcohol 
misuse  by  this  population? 

3.  What  additional  costs  would  be 
incurred  by  inclusion  of  other  functions 
end  what  would  be  the  offsetting 


benefits  [e.g.,  in  terms  of  accident 
prevention,  productivity,  employee  lost 
time,  etc.)? 

4.  Does  the  industry  or  public  have 
any  information  on  alcohol-related 
accidents? 

5.  Are  there  other  ways  that  RSPA 
could  reduce  the  burden  on  small 
operators? 

Regulating  Employers  Rather  Than 
Employees 

RSPA's  authority  to  enforce  pipeline 
safety  regulations  is  directed  at  the 
employer  and  not  to  the  employees.  The 
proposed  rules  requires  employers  to 
develop  a  program  and  implement  that 
program  in  compliance  with  these 
regulations.  In  each  case,  it  is  the 
employer’s  responsibility  and  in  some 
cases  this  means  having  responsibility 
for  the  actions  of  its  safety-sensitive 
employees  and  its  contractors. 

Reasonable  Suspicion 

RSPA  is  proposing  that  a  supervisor 
who  makes  the  determination  that 
reasonable  suspicion  exists  to  test  a 
covered  employee  shall  not  conduct  the 
breath  alcohol  test  on  that  employee,  if 
another  supervisor  is  readily  available. 
The  purpose  of  this  provision  is  to 
protect  a  covered  employee  from  being 
unfairly  targeted  by  a  supervisor. 
However,  RSPA  recognizes  that  in  the 
pipeline  industry  situations  may  occur, 
particularly  in  remote  areas,  where 
another  supervisor  is  not  readily 
available.  In  such  a  situation  the 
supervisor  who  made  the  determination, 
could  conduct  the  alcohol  test. 

Alcohol  Testing  Programs 

RSPA  proposes  to  include  a 
requirement  that  employers  maintain 
and  follow  a  written  alcohol  misuse 
prevention  plan.  This  process  proved 
beneficial  in  assisting  the  industry  in 
establishing  programs  and  educating  the 
industry  atmut  the  requirements  of  the 
drug  rule.  RSPA  will  not  require 
employers  to  submit  their  alcohol 
misuse  prevention  plems  for  review  and 
approval.  However,  RSPA  is  considering 
development  of  a  drug  and  alcohol 
"model”  plan.  The  model  plan  could  bo 
used  by  employers  and  contrac'lors  that 
provide  services  to  employers  subject  to 
the  regulations.  RSPA  seeks  specific 
comments  on  whether  a  model  drug  and 
alcohol  plan  would  be  beneficial  to 
employers  to  standardize  the 
requirements  of  the  rules  and  assist  in 
compliance  issues. 

Recordkeeping,  Reporting,  and 
Confidentiality. 

This  rule  would  require  employers  to 
maintain  detailed  records  related  to 
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their  alcohol  misuse  prevention 
programs,  including  records  of  alcohol 
tests  performed  under  this  rule.  The 
records  would  have  to  be  maintained  in 
a  secure  location  and  could  be  released 
only  as  required  under  the  rule  or  with 
the  express  written  consent  of  the 
employee.  As  proposed  in  this  NPRM, 
an  employee  would  have  the  right  to 
receive  records  pertaining  to  his  or  her 
use  of  alcohol.  The  employer  would  be 
required  to  provide  the  records 
promptly.  In  response  to  concerns 
raised  in  the  context  of  drug  testing,  the 
rule  would  prohibit  making  access  to 
the  records  contingent  on  paying  for 
records  other  than  those  specifi^ly 
requested  by  the  employee.  RSPA  has 
not  addressed  payment  for  those  records 
that  are  requested  by  the  employee,  and 
believes  that  this  would  be  an  issue  that 
would  be  determined  between  the 
employer  and  its  employees.  The  rule 
would  also  provide  for  release  of  all 
records  (including  individual  alcohol 
test  results)  to  RSPA  or  other  EKDT 
agency  with  regulatory  authority  over 
the  employer  or  its  covered  employees, 
and  to  the  decisionmaker  in  a  lawsuit, 
grievance,  or  other  proceeding  in  an 
acdon  initiated  by  or  on  behalf  of  an 
individual  and  arising  firom  the 
individual’s  alcohol  test  or  other  alcohol 
misuse. 

RSPA  is  aware  that  some  employers 
have  hesitated  to  release  information 
related  to  drug  test  results  to  subsequent 
employers.  Under  the  anti-drug  rule, 
su(±  releases  are  based  on  the  general 
permissive  authority  given  to  employers 
to  release  information  upon  the  written 
consent  of  the  covered  employee.  This 
rule  would  require  the  release  of 
employee-specific  information  to  a 
subsequent  employer  if  the  original 
employer  receives  a  written  request 
finm  the  covered  employee.  RSPA 
believes  that  providing  a  regulatory 
mandate  for  such  release  and  removal  of 
employer  discretion  would  relieve 
employers’  concerns  about  possible 
litmation. 

Ine  rule  would  also  require  operators 
to  provide  RSPA  access  to  their  facilities 
to  conduct  on-site  inspections  of 
employer’s  alcohol  programs,  including 
the  alcohol  testing  process.  RSPA’s 
experience  with  compliance  monitoring 
under  the  anti-drug  rule  has  indicated 
that  the  individuals  managing 
employers’  programs  are  frequently 
persons  '/vith  human  resources  or 
administietion  backgrounds.  These 
people  often  have  had  no  experience 
with  otbijr  RSPA  inspections  (e.g.,  risk- 
baser.  ir.s;>ections)  and  are  often 
une'^va:«  of  RSPA’s  authority  to  conduct 
sucJ  '  ij^pections.  While  the 
At^iniiJrtiator  or  his  designee  has  such 


authority  even  absent  a  regulatory 
provision,  RSPA  determined  that 
inclusion  of  such  a  provision  in  this 
rule  would  be  appropriate  to  ensure 
industry  awareness  of  RSPA’s  authority 
to  monitor  compliance. 

Finally,  RSPA  believes  that  reporting 
of  statistical  information  by  employers 
is  an  essential  tool  for  monitoring 
compliance  with  the  rule.  RSPA’s 
experience  with  reports  indicates  that 
annual  reporting  is  sufficient  to  ensiire 
that  RSPA  can  adequately  monitor  the 
rule.  This  NPRM  therefore  proposes 
submission  of  annual  statistical  data  on 
each  operator’s  drug  and  alcohol  testing 
program.  The  drug  and  alcohol  report 
format  is  contain^  in  RSPA’s 
Management  information  system.  Notice 
of  proposed  rulemaking  published 
elsewhere  in  today’s  F^eral  Register. 

Contractor  Compliance 

RSPA  believes  that  contractor 
employees  should  be  included  in  the 
group  of  employees  that  must  imdergo 
alcohol  misuse  testing.  Although  these 
persons  may  not  be  under  the  direct 
control  of  operators,  their  job 
performance  is  no  less  critical  than  the 
performance  of  employees  who  work 
directly  for  operators.  RSPA  has  limited 
the  employees  covered  by  the  alcohol 
misuse  rule  to  those  who  perform 
regulated  operation,  maintenance,  or 
emergency-response  functions,  on  the 
pipeline  or  LNG  facility  and  perform 
regulated  functions  tmder  part  192, 193, 
or  195,  which  should  minimize  the 
effects  of  the  rule  on  operators  who 
contract  for  unskilled  transient  laborers. 

Regulatory  Analyses  and  Notices 

E.0. 12291  and  DOT  Regulatory  Policies 
and  Procedures 

The  proposed  rule  is  not  major  imder 
Executive  Order  12291  (46  FR 13193; 
February  19, 1981).  It  is  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  because  the  proposal  involves 
issues  of  substantial  interest  to  the 
public. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
reqviirements  associated  with  this  rule 
are  being  submitted  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  44  U.S.C  Chapter  35 
xmder  DOT  No.  ;  OMB  No.  ; 

Administration:  Research  and  Special 
Programs  Administration;  Title:  Alcohol 
Misuse  Prevention  Program;  Need  for 
/ji/ormafr'on.  Tbe  information  requested 
is  necessary  to  properly  monitor  the 
effectiveness  of  the  program  and  to 
ensure  compliance  with  the  rule. 


Statistical  data  collected  will  build  a 
data  base  to  determine  the  contintiing 
need  for  the  rule;  Frequency:  Annual 
report;  Burden  Hours  per  Respondent: 
RSPA  has  estimated  that  the 
recordkeeping  and  reporting  burden 
hours  per  operator  would  be  17  hours  (4 
hours  for  annual  reports  and  13  hours 
for  recordkeeping).  For  further 
information  contact;  The  Information 
Requirements  Division,  M-34,  Office  of 
the  Secretary  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-4735  or  Edward 
Clarke,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
room  3228,  Washington,  DC  20503, 

(202)  395-7340. 

Regulatory  Flexibility  Act 

The  proposed  rule  affects  all  entities 
subject  to  part  192  (other  than  operators 
of  master  meter  systems),  193,  or  195. 
Operators  of  master  meter  systems 
constitute  the  bulk  of  small  businesses 
or  other  small  entities  that  operate  gas 
pipeline  systems  subject  to  part  192. 
There  are  few,  if  any,  small  entities  that 
operate  hazardous  liquid  or  carbon 
dioxide  pipelines  subject  to  part  195,  or 
LNG  facilities  subject  to  part  193. 
Therefore,  I  certify  rmder  section  605  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605)  that  this  proposed  rule  would  not, 
if  adopted  as  final,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

E.0. 12612 

The  proposed  rulemaking  action 
would  not  have  substantial  direct  effects 
on  states,  on  the  relationship  between 
the  Federal  Government  and  the  states, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  41685;  October  30, 1987),  RSPA 
has  determined  that  this  notice  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  49  CFR  Part  199 

Alcohol  testing.  Drug  testing.  Pipeline 
safety.  Reporting  and  recordkeeping 
requirements.  Safety,  and 
Transportation. 

In  consideration  of  the  foregoing, 
RSPA  proposes  to  amend  49  CFR  part 
199  as  follows: 

1.  The  heading  of  part  199  is  proposed 
to  be  revised  to  read  as  follows: 
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PART  199— ANTI-DRUG  AND 
ALCOHOL  MISUSE  PREVENTION 
PROGRAMS 

2.  The  authority  citation  for  part  199 
is  proposed  to  be  revised  to  read  as 
follows: 

Authority:  49  App.  U.S.C  1672, 1674a, 
1681, 1804, 1808,  and  2002;  49  (7R  1.53. 

ff199.1  through  199.23  [Redesignated  as 
Subpart  A] 

3.  Part  199  is  proposed  to  be  amended 
by  redesignating  §§  199.1  through 
199.23  as  a  new  subpart  A  entitled  Anti- 
Drug  Program. 

4.  Part  199  is  proposed  to  be  amended 
by  adding  a  new  subpart  B  as  set  forth 
below: 

Subpart  B— Alcohol  Misuse  Prevention 
Program 

Sec. 

199.200  Purpose. 

199.201  ApplicabiUty. 

199.202  Alcohol  misiise  plan. 

199.203  Alcohol  testing  piocerhires. 

199.205  Definitions. 

199.207  Preemption  of  State  and  local  laws. 
199.209  Other  requirements  imposed  by 
operators. 

199.211  Requirement  for  notice. 

199.213  Starting  date  for  alcohol  testing 
programs. 

199.215  Alcohol  concentration. 

199. 21 7  Behavior  and  appearance. 

199.219  On-duty  use. 

199.221  Pre-duty  use. 

199.223  Use  following  an  accident. 

199.225  Refintal  to  submit  to  a  required 
alcohol  test 

199.227  Alcohol  tests  required. 

199.229  Retention  of  records. 

199.231  Reporting  of  results  in  a 
management  information  system. 

199.233  Access  to  facilities  and  records. 
199.235  Removal  from  safety-sensitive 
function. 

199.237  Required  evaluation'and  testing. 
199.239  Ot^  alcohol-related  conduct 
199.241  Operator  obligation  to  promulgate  a 
policy  on  the  misuse  of  alcohol. 

199.243  Training  for  supervisors. 

199.245  Referral,  evaluation,  and  treatment 
199.247  Contractor  employees. 

Subpart  B— Aleohoi  Misuse  Prevention 
Program 

1199.200  Purpose. 

The  purpose  of  this  subpart  is  to 
establish  programs  designed  to  help 
prevent  accidents  and  injuries  resulting 
from  the  misuse  of  alcohol  by 
employees  who  perform  safety-sensitive 
functions  for  operators  of  pipeline 
facilities  subje^  to  part  192, 193,  or  195 
of  this  chapter. 

i  199.201  Applicability. 

This  subpart  applies  to  gas,  hazardous 
liquid  and  carbon  dioxide  pipeline 
operators  and  liquefied  natum  gas 


operators  subject  to  part  192, 193,  or  195 
of  this  chapter.  However,  this  subpart 
does  not  apply  to  operators  of  master 
meter  systems  defined  in  §  191.3  of  this 
chapter. 

1 199.202  Alcohol  misuse  plan. 

Each  operator  shall  maintain  and 
follow  a  written  alcohol  misiise  plan 
that  conforms  to  the  requirements  of 
this  subpart  and  the  DOT  procedures. 
The  plan  shall  contain  methods  and 
proc^ures  for  compliance  with  all  the 
requirements  of  this  subpart,  including 
required  education  and  training 
elements. 

S  199.203  Alcohol  testing  procedures. 

Each  operator  shall  ensure  that  all 
alcohol  testing  conducted  imder  this 

set  E)rth  in  part  40  of  this  title.  The 
provisions  of  part  40  of  this  title  that 
address  alcohol  testing  are  made 
applicable  to  operators  by  this  subpart. 

f  199.205  Definitions. 

As  used  in  this  subpart: 

Accident  means  an  incident 
reportable  tmder  part  191  of  this  chapter 
involving  gas  pipeline  facilities  or  LNG 
facilities,  or  an  accident  reportable 
under  part  195  of  this  chapter  involving 
hazardous  liquid  or  carbon  dioxide 
pipeline  facilities. 

Administrator  means  the 
Administrator  of  the  Research  and 
Special  Programs  Administration 
(l^PA).  or  any  person  who  has  been 
delegated  authority  in  the  matter 
concerned. 

Alcohol  means  ethyl  alcohol 
(ethanol). 

Alcohol  concentration  (or  content) 
means  the  alcohol  in  a  volume  of  breath 
expressed  in  terms  of  grams  of  alcohol 
per  210  liters  of  breath  as  indicated  by 
an  evidential  breath  test  tmder  this 
subpart.  When  the  indicated  alcohol 
concentration  of  a  covered  employee  on 
an  initial  alcohol  test  is  different  from 
an  indicated  alcohol  concentration  on  a 
confirmatory  test,  the  employee  shall  be 
considered  to  have  the  lower  indicated 
concentration. 

Alcohol  use  means  the  consumption 
of  any  beverage,  mixture,  or  preparation, 
including  any  medication,  containing 
alcohol. 

..  Confirmatory  test  means  a  second 
analytical  procure,  separate  from  the 
screening  test,  to  determine  the 
concentration  of  alcohol  in  a  covered 
employee’s  system.  The  confirmatory 
test  may  or  may  not  use  a  different 
chemicm  principle  from  that  of  the 
screening  test,  but  shall  employ  a 
scientifically  recognized  method  of 
testing  capable  of  providing  quantitative 


data  regarding  alcohol  concentration. 

For  sp^fic  requirements  concerning 
evidential  breath  testing  devices  see  part 
40  of  this  title. 

Consortium  means  an  entity, 
including  a  group  or  association  of 
employers,  recipients,  or  contractors, 
that  provides  alcohol  testing  as  required 
by  this  subpart  or  other  DOT  alcohol 
testing  rules  and  that  acts  on  behalf  of 
the  operators. 

Covered  employee  means  a  person 
who  performs  on  a  pipeline  or  at  an 
LNG  facility  an  operating,  maintenance, 
or  emergency-response  Action 
regulated  by  part  192, 193,  or  195  of  this 
chapter.  As  used  in  this  p^.  employee 
includes  an  applicant  for  employment. 
Covered  employee  and  individual  or 
individual  to  hie  tested  have  the  same 
meaning  for  the  purposes  of  this 
subpart.  The  term  covered  employee 
does  not  include  clerical,  trucx  driving, 
accounting,  or  other  functions  not 
subject  to  part  192, 193,  or  195.  The 
person  may  be  employed  by  the 
operator,  m  a  contractor  engaged  by  the 
operator,  or  be  employed  by  such  a 
contractor.  For  the  purposes  of  pre- 
employment/pre-duty  testing  only,  the 
term  covered  employee  includes  a 
person  applying  to  perform  a  safety- 
sensitive  nmction. 

DOT  agency  means  an  agency  (or 
operating  administration)  of  the  United 
States  Department  of  Transportation 
administering  regulations  requiring 
alcohol  testing  (14  CFR  part  61, 49  CFR 
parts  199,  219,  382,  and  654)  in 
accordance  with  part  40  of  this  title. 

Employer  or  operator  means  a  person 
who  owns  or  operates  a  pipeline  or  LNG 
facihty  subject  to  part  192, 193,  or  195 
of  this  chapter. 

Initial  alcohol  test  (or  screening  test) 
means  an  analytical  procedure  to 
determine  whether  a  covered  employee 
may  have  a  prohibited  concentration  of 
alcohol  in  his  or  her  system. 

Performing  (a  safety-sensitive 
function):  An  employee  is  considered  to 
be  performing  a  safety-sensitive 
function  during  any  period  in  which  he 
or  she  is  actually  peiforming.  ready  to 
perform,  or  immediately  available  to 
perform  such  covered  fimctions. 

Refuse  to  submit  (to  an  alcohol  test) 
means  that  a  covered  employee  fails  to 
provide  adequate  breath  for  testing 
without  a  valid  medical  explanation 
after  he  or  ^e  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  the  provisions  of  p€ut  199  of  this 
chapter  and  part  40  of  this  title  or 
engages  in  conduct  that  clearly  obstructs 
the  collection  process. 

Safety-sensitive  function  means  an 
operatioi,  maintenmice,  or  emergency- 
response  function  that  is  performed  on 
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a  pipeline  or  LNG  facility  and  the 
function  is  regulated  by  part  192, 193, 
or  195. 

State  agency  means  an  agency  of  any 
of  the  several  states,  the  District  of 
Columbia,  or  Puerto  Rico  that 
participates  under  section  5  of  the 
Natural  Gas  Pipeline  Safety  Act  of  1968 
(49  App.  U.S.C.  1674)  or  section  205  of 
the  Hazardous  Liquid  Pipeline  Safety 
Act  of  1979  (49  App.  U.S.C.  2009). 

Substance  abuse  professional,  means  a 
licensed  physician  (Medical  Doptor  or 
Doctor  of  Osteopathy),  or  a  licehsed  or 
certified  psychologist,  social  worker,  or 
employee  assistance  professional  with 
knowledge  of  and  clinical  experience  in 
the  diagnosis  and  treatment  of  alcohol- 
related  disorders. 

f  199.207  Preemption  of  State  and  local 
laws. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  this  subpart  preempts 
any  State  or  local  law,  rule,  regulation, 
or  order  to  the  extent  that: 

(1)  Compliance  with  both  the  State  or 
local  requirement  and  this  subpart  is  not 
possible: 

(2)  Compliance  with  the  State  or  local 
requirement  is  an  obstacle  to  the 
accomplishment  end  execution  pf  any 
reouirement  in  this  subpart;  or  i 

(3)  The  State  or  local  requirenient  is 
a  pipeline  safety  standard  applicable  to 
interstate  pipeline  facilities. 

(b)  This  subpart  shall  not  be 
construed  to  pre-empt  provisions  of 
State  criminal  law  that  impose  sanctions 
for  reckless  conduct  leading  to  actual 
loss  of  life,  injury,  or  damage  to 
property,  whether  the  provisions  apply 
specifically  to  transportation  employees 
or  employers  or  to  the  general  public. 

i  199.209  Othar  raquiramanta  Imposed  by 
operators. 

Except  as  expressly  provided  in  this 
subpait,  nothing  in  this  subpart  shall  be 
construed  to  a^ect  the  authority  of 
operators,  or  the  rights  of  employees, 
with  respect  to  the  use  or  possession  of 
alcohol,  including  authority  and  rights 
%vith  respect  to  alcohol  testing  and 
rehabilitation. 

I199J211  flequirsment  for  itotloe. 

Before  performing  an  alcohol  test 
under  this  subpart,  each  operator  shall 
notify  a  covered  employee  that  the 
alcohol  test  is  requi^  by  this  subpart. 
No  operator  shall  falsely  represent  that 
a  test  is  administered  under  this 
subpait. 

1 199.213  Startling  data  for  alcohol  taating 
programa. 

(a)  Large  operators.  Each  operator 
with  more  than  fifty  covered  employees 
on  [the  effective  date  of  the  final  ni/el 


shall  implement  the  requirements  of 
this  subpait  on  [date  one  year  after  the 
effective  date  of  the  final  rule]. 

(b)  Small  operators.  Each  operator 
with  fifty  or  fewer  covered  employees 
on  (ej^ective  date  of  the  final  rulei  shall 
implement  the  requirements  of  this 
subpart  on  [date  two  years  after  the 
effective  date  of  the  final  rule]. 

(c)  All  operators  ^all  have  an  alcohol 
misuse  prbgram  that  conforms  to  this 
subpait  by  [date  two  years  after  the 
effective  mte  of  the  final  rule],  or  by  the 
date  an  operator  begins  operations, 
whichever!  is  later. 

1199.215  Alcohol  concentration. 

No  operator  shall  allow  a  covered 
employee  to  report  for  duty  or  remain 
on  duty  requiring  the  performance  of 
safety-sensitive  Unctions  while  having 
an  alcohol  concentration  of  .04  or 
greater.  No  operator  having  actual 
knowledge  that  a  covered  employee  has 
an  alcohol  concentration  of  .04  or 
greater  shall  permit  the  employee  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 

1199.217  Behavior  and  appaaranca. 

Notwithstanding  the  absence  of  a 
reasonable  suspicion  test  under 
§  199.227(d).  no  operator  having  actual 
knowledge  that  a  covered  employee’s 
behavior  or  appearance  is  characteristic 
of  alcohol  misuse  or  that  the  covered 
employee’s  ability  to  perform  his  or  her 
assigned  functions  is  adversely  affected 
by  alcohol  use  shall  permit  the  covered 
employee  to  report  for  duty  or  remain 
on  duty  requiring  the  performance  of 
safety-sensitive  Actions.  Each  operator 
shall  prohibit  a  covered  employee 
whose  behavior  or  appearance  is 
characteristic  of  alcohol  misuse  or 
whose  ability  to  perform  his  or  her 
assigned  functions  is  adversely  aftected 
by  alcohol  from  reporting  for  duty  or 
remaining  on  duty  requiring  the 
performance  of  safety-sensitive 
functions. 

f  199.219  On-duty  use. 

Each  operator  shall  prohibit  a  covered 
employee  from  using  alcohol  while 
performing  safety-sensitive  functions. 

No  operator  having  actual  knowledge 
that  a  covered  employee  is  using  alcohol 
^ile  performing  safety-sensitive 
functions  shall  permit  the  employee  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 

1199.221  Pra-dutyuaa. 

Each  operator  shall  prohibit  a  covered 
employee  from  using  alcohol  within 
four  hours  prior  to  performing  safety- 
sensitive  functions.  No  operator  having 
actual  knowledge  that  a  covered 


employe  has  used  alcohol  within  four 
hours  prior  to  performing  safety- 
sensitive  functions  shall  permit  a 
covered  employee  to  perform  or 
continue  to  perform  safety-sensitive 
functions. 

f  199.223  Uaa  following  an  accident 

No  operator  shall  permit  a  covered 
employee  who  has  actual  knowledge  of  ‘ 
an  accident  in  which  his  or  her 
performance  of  safety-sensitive 
functions  has  not  been  discounted  by  \ 
the  operator  as  a  contributing  factor  to 
an  accident  shall  use  alcohol  for  eight 
hours  following  the  accident,  unless  he 
or  she  has  been  given  a  post-accident  > 
test  under  §  199.227(b),  or  the  operator  , 
has  determined  that  the  employee’s 
performance  could  not  have  contributed  • 
to  the  accident. 

f  199.225  Refusal  to  submit  to  a  required 
alcohol  teat 

Each  operator  shall  require  a  covered  ' 
employee  to  submit  to  a  post-accident 
alcohol  test  required  under  §  199.227(b). 
a  random  alcohol  test  required  under 
§  199.227(c),  a  reasonable  suspicion 
alcohol  test  required  under  §  199.227(d). 
or  a  follow-up  alcohol  test  required 
under  §  199.227(e).  No  operator  shall 
permit  an  employee  who  refuses  to 
subinit  to  such  a  test  to  perform  or 
continue  to  perform  safety-sensitive 
functions.  1 

1 1 99.227  Alcof'ol  teste  requited. 

Each  operator  shall  conduct  the 
following  types  of  alcohol  tests  for  the 
presence  of  alcohol: 

(a)  Pre-employment/pre-diity  testing. 
(1)  Prior  to  the  first  time  a  covered  , 
employee  performs  safety-sensitive 
functions  for  an  operator,  tha  operator 
shall  ensure  that  the  employee 
undergoes  testing  for  alcohol.  No 
operator  shall  allow  a  covered  employee 
to  perform  safety-sensitive  fqnctions, 
unless  the  employee  has  been 
administered  an  alcohol  test ‘with  a 
result  indicating  an  alcohol 
concentration  less  than  .04.  If  a  pre¬ 
employment/pre-duty  test  result  under 
this  section  indicates  an  alcohol  content 
of  .02  or  greater  but  less  than  .04.  the 
provisions  of  §  199.239  shall  apply. 

(2)  An  operator  is  not  requireo  to 
administer  an  alcohol  test  required  by 
paragraph  (1)  of  this  section,  if: 

(i)  The  employee  has  undergone  an 
alcohol  test  required  by  this  section  or 
the  alcohol  misuse  regulations  of 
another  DOT  agency  under  part  40  of 
this  title  within  the  previous  six 
months,  with  a  result  indicating  an 
alcohol  concentration  less  than  .04;  and 

(ii)  The  operator  ensures  that  no  prior 
operator  of  the  covered  employee  of 
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whom  the  operates  has  knowledge  has 
records  of  a  violation  of  this  subpait  or 
the  alcohol  misuse  regulations  of 
another  DOT  agency  ^thin  the 
previous  six  months. 

(b)  Post-accident.  (1)  As  soon  as 
prac^cable  following  an  accident,  each 
operator  shall  test  each  surviving 
covered  employee  for  alcohol  if  that 
employee’s  pei^rmance  of  a  safety- 
sensitive  function  either  contributed  to 
an  accident  or  cannot  be  completely 
discoimted  as  a  contributing  factor  to 
the  accident  The  decision  not  to 
administer  a  test  under  this  section  shall 
be  based  on  the  operator’s 
determination,  u^g  the  best  available 
information  at  the  time  of  the 
determination,  that  the  covered 
employee’s  pe^rmance  could  not  have 
contributed  to  the  accident. 

(2)  If  a  test  required  by  this  section  is 
not  administered  within  two  hours 
following  the  accident,  the  operator 
shall  submit  a  report  to  the  appropriate 
Regional  Office  of  Pipeline  Seroty 
stating  the  reasons  the  test  was  not 
promptly  administered.  If  a  test  required 
by  thU  paragraph  (b)  is  not  administered 
within  eight  hours  following  the 
accident,  the  operator  shall  cease 
attempts  to  administer  an  alcohol  test 
and  shall  submit  the  same  report. 

(3)  A  covered  employee  who  is 
8ub|^  to  post-accident  testing  who 
leaves  the  scene  of  an  accident  without 
a  valid  reason  prior  to  sulnnission  to 
such  test  may  be  deemed  by  the 
operator  to  have  refused  to  submit  to 
testing.  Nothing  in  this  section  shall  be 
construed  to  require  the  delay  of 
necessary  medical  attention  for  injured 
people  following  an ‘accident  or  to 
prombit  a  coverM  employee  from 
leaving  the  scene  of  an  aeddent  for  the 
period  necessary  to  obtain  as^tance  in 
respemding  to  the  accident  or  to  obtain 
necessary  emergency  medical  care. 

(c)  Random  testing.  (1)  Eadi  operator 
shall,  at  various  times,  randomly  select 
employees  for  unannounced  alcohol 
testing.  The  selection  of  employees  shall 
be  made  by  use  of  a  scientifically  valid 
method,  such  as  a  random-number  table 


or  a  computer-based  random  number 
generator  that  is  matched  with 
employees’  Social  Security  numbers, 
payroll  identification  numbers,  or  oUier 


comparable  identifying  numbers.  Each 
covered  employee  shall  have  an  equal 
chance  of  being  tested  undOT  the 
selection  process  used. 

■  (2)  During  each  12-month  period 
following  the  start  of  random‘alcohol 
testing  by  the  operator; -the  operator 
shall  meet  the  following  oon^ons: 

(i)  The  dates  for  administering 


selected  covered  employeea  shall  be 


spread  reasonably  throughout  the  12- 
month  poriod;  and 

(ii)  The  number  of  employees 
randomly  selected  for  tteting  during  the 
12-month  period  shall  equal  an  annual 
rate  of  not  less  than  tlO-50]  percent  of 
the  total  number  of  employees  subject  to 
alcohol  testing  rmder  tms  subpart  or  the 
alcohol  misuse  regulations  of  another 
DOT  agency.  If  the  operator  conducts 
random  testing  through  a  consortium, 
the  annual  rate  may  ^  calculated  for 
each  individual  operator  or  for  the  total 
number  of  covered  employees  subject  to 
random  testing  by  the  consortium. 

(3)  A  covert  employee  shall  only  be 
test^  while  the  employee  is  perforaiing 
safety-sensitive  functions:  just  before 
the  employee  is  to  perform  safety- 
sensitive  functions;  or  just  after  the 
employee  has  ceased  performing  such 
functions. 

(4)  Each  operator  shall  require  that 
ea^  covered  employee  who  is  notified 
of  selection  for  random  testing  proceeds 
to  the  testing  site  immediately. 

However,  if  the  employee  is  p^orming 
a  safety-sensitive  function  at  the  time  of 
the  notification,  the  operator  shall 
instead  ensure  that  the  employee  ceases 
to  perfenrm  the  safaty-sensitive  function 
and  proceeds  to  the  testing  site  as  soon 
as  possible. 

(d)  Testing  based  on  reasonable 
suspicion.  (1)  Each  operator  shall 
req«dre  any  covered  employee  to  submit 
to  an  alcohol  test  when  the  operator  has 
reasonable  suspicion  to  believe  that  the  i 
employee  has  delated  the  prohibitions 
in  ^s  subpart. 

(2)  The  operator’s  determination  that 
reasonable  stispidon  exists  to  require 
the  employee  to  undergo  an  alcohol  test 
shall  be  based  on  specific, 
contemporaneous,  articulcd>le 
observations  concerning  the  appearance, 
behavior,  speech,  or  body  odors  of  the  > 
employee.  The  required  observations 
shall  M  made  by  a  supervisor  who  is 
trained  in  detecting  the  symptoms  of 
alcohol  misuse.  The  supervisor  who 
makes  the  determination  that  reasonable 
suspicion  exists  shall  not  conduct  the 
breath  alcohol  test  on  that  employee,  if 
another  supervisor  is  readily  available. 

(3)  Alcohol  testing  is  authorized  by 
this  section  only  if  .ue  observations 
required  by  paragraph  (d)(2)  of  this 
se^on  are  made  during  or  just 
preceding  the  period  of  the  work  day 
that  the  employee  is  required  to  be  fo 
compliance  with  this  subpart.  A  covet^ 
employee  may  be  required  to  undergo 
reasonable  suspicion  testing  for  alc^ol 
while  the  employee  is  performing 
safety-sensitive  ^ctions^  just  before 

'  the  emplovee  is  toperform  safety- 
sensitive  nmetions;  or  juM  after  the 


employee  has  ceased  performing  such 
functions.  '  -  * 

(e)  Return-to-duty  testing.  Each 
operator  shall  ensure  that  before  a 
covered  employee  returns  to  duty 
requiring  the  performance  of  a  safety- 
sensitive  function  after  engaging  in 
conduct  prohibited  by  SS  199.215- 
199.225,  the  employee  shall  \mdergo  a 
retum-to-duty  alcohol  test  with  a  result 
indicating  an  alcohol  concentration  of 
less  than  .02. 

(f)  FoUow-up  testing.  Following  a 
determination  under  §  199.245(h)  that  a 
covered  employee  is  in  need  of 
assistance  in  resolving  problems 
associated  with  alcohol  misuse,  each 
operator  shall  ensure  that  the  employee 
is  subject  to  unannounced  follow-up 
alcohol  testing  as  directed  by  a 
substance  abuse  professional  in 
accordance  with  the  provisions  of  i 
§199.245(c)(2)(ii). 

(ti  Aetesting  of  covered  employees 
with  an  alcohol  concentration  of  .02  or 
greater  but  less  than  .04.  Each  operator 
shall  retest  a  covered  employee  to 
ensure  compliance  with  the  provisions 
of  §  199.239,  if  the  operator  looses  to 
permit  the  employee  to  perform  a  safsty- 
sensitive  function  within  eight  hours 
following  the  administration  of  an 
alcohol  test  indicating  an  alcohol 
concentration  of  .02  or  greater  but  less 
than  .04. 

f  199.229  Retantipn  of  records* 

(a)  General  requirement.  Each 

rrator  shall  maintain  records  of  its 
»hol  misuse  prevention  program  as 
provided  in  this  section.  The  records 
shall  be  maintained  in  a  secure  location 
with  controlled  access. 

(b)  Period  of  retention.  Each  operator 
shtdl  maintain  the  records  in  accordance 
with  the  following  schedule: 

(1)  Five  years.  Records  of  employee 
alcohol  test  results  with  results 
indicating  an  alcohol  concentration  of 
.02  or  greater,  documentation  of  refusals 
to  take  requii^  alcohol  tests, 
calibration  documentation,  and 
employee  evaluation  and  refsrrals  shall 
be  maintained  for  a  minimum  of  five 
years. 

(2)  Two  years.  Records  relate^  to  the 
collection  process  (except  calibration  of. 
evidential  breath  testing  devices)  and 
training  shall  be  maintained  for  a 
minimum  of  two  years. 

(3)  One  year.  Records  of  negative  test 
re^ts  (as  defined  in  49  CFR  part  40) 
shall  be  maintained  for  a  minimum  of 
one  year. 

(c)  Types  of  records.  The  following 
sp^fic  records  shall  be  maintahMdl 
(1)  Records  rdeted  to  the  collection  ' 
process:  (i)  Collection  logbooks,  if  used. 
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(ii)  Documents  relating  to  the  random 
selection  process. 

(iii)  Calibration  documentation  for 
evidential  breath  testing  devices. 

(iv)  Verification  of  breath  alcohol 
te<±nician  training. 

(v)  Documents  generated  in 
connection  with  decisions  to  administer 
reasonable  suspicion  alcohol  tests. 

(vi)  Documents  generated  in 
connection  with  decisions  on  post¬ 
accident  tests.  I 

(vii)  Documents  verifying  existence  of 
a  medical  explanation  of  the  inability  of 
a  covered  employee  to  provide  adequate 
breath  for  testinc. 

(2)  Records  raated  to  test  results:  (i) 
The  operator’s  copy  of  the  alcohol  test 
form,  including  the  results  of  the  test 

(ii)  Documents  related  to  die  refusal  of 
any  covered  employee  to  submit  to  an 
alcohol  test  required  by  this  subpart. 

(iii)  Documents  presented  by  a 
covered  employee  to  dispute  die  result 
of  an  alcohol  test  admLiistered  under 
this  subpart. 

(3)  Records  related  to  other  violations 
of  this  subpart. 

(4)  Records  related  to  evaluations:  (i) 
Records  pertaining  to  a  determination 
by  a  substance  abuse  professional 
concerning  a  covered  employee’s  need 
for  assistance. 

(ii)  Records  concerning  a  covered 
employee’s  compliance  with  the 
recommendations  of  the  substance 
abuse  professional. 

(5)  Records  related  to  education  and 
training:  (i)  Materials  on  alcohol  misuse 
awareness,  including  a  copy  of  the 
operator’s  policy  on  alcohol  misuse. 

(ii)  Documentation  of  compliance 
with  the  requirements  of  §  199.233. 

(iii)  Documentation  of  training 
provided  to  supervisors  for  the  purpose 
of  qualifying  the  supervisors  to  make  a 
determination  concerning  the  need  for 
alcohol  testing  based  on  reasonable 
suspicicm. 

(iv)  Certification  that  any  training 
conducted  under  this  subpart  complies 
with  the  requirements  for  such  training. 

1199.231  Reporting  of  results  In  a 
msnsgement  informrton  systsm. 

(a)  Each  operator  shall  submit  to 
RSPA  an  aimual  report  covering  the 
calendar  year,  summarizing  the  results 
of  its  alcohol  misuse  prevention 
program. 

(b)  Each  operator  that  is  subject  to 
mate  than  one  DOT  agency  alcohol 
regulation  shall  identify  each  employee 
covered  by  the  regulations  of  mme  than 
one  DOT  agency.  ’The  identification  will 
be  by  the  total  number  and  category  of 
covered  funcUon.  Prior  to  conducting 
any  alcohol  test  on  a  covered  eaq>loyee 
subject  to  the  regulations  of  more  thw 


one  DOT  agency,  the  employer  shall 
determine  whii^  DOT  agency  rule  or 
rules  authorizes  or  requhes  the  test  ’The 
test  result  information  riiall  be  directed 
to  the  appropriate  DOT  agency  or 
agencies. 

(c)  Each  operator  shall  ensiire  the 
accuracy  and  timeliness  of  each  report 
submitted  by  the  operator  or  a 
consortium. 

(d)  Each  operator  shall  submit  the 
required  annual  reports  no  later  than 
February  IS  of  each  year.  Hie  report 
shall  be  submitted  on  the  form  specified 
by  RSPA.  Each  report  shall  cont^: 

(1)  Number  of  covered  employees  by 
employee  category. 

(2)  Number  of  covered  employees  in 
each  category  subject  to  testing  under 
the  alcohol  misuse  regulations  of 
another  DOT  agency,  identified  by  each 
agency. 

(3)  (i)  Number  of  initial  tests  by  type 
of  test  and  employee  category. 

(ii)  Number  of  confirmatory  tests,  by 
type  of  test  and  employee  category. 

{4)  Number  of  confirmatory  alcohol 
tests  indicating  an  alcohol  concentration 
of  .04  or  greater,  by  type  of  test  and 
employee  category. 

(5)  Number  of  confirmatory  alcohol 
tests  indicating  an  alcohol  concentration 
of  .02  or  greater  but  less  than  .04.  by 
type  of  test  and  employee  calory. 

(6)  Number  of  persons  denied  a 
position  as  a  covered  employee 
following  a  pre-employment/pre-duty 
alcohol  test  indicating  an  alcohol 
concentration  of  .04  or  mater. 

(7)  Number  of  covered  employees 
with  a  confirmatory  alcohol  test 
indicating  an  alcohol  concentration  of 
.04  or  greater  who  were  returned  to  duty 
in  covered  positions  (having  complied 
with  the  recommendations  of  a 
substance  abuse  professional  as 
described  in  $$  199.237  and  199.245). 

(8)  Number  of  covered  employees 
who  were  administered  alcohol  and 
drug  tests  at  the  same  time,  with  both 
a  positive  drug  test  end  an  alcohol  test 
indicating  an  alcohol  concentration  of 
.04  or  ereater. 

(9)  Number  of  covered  employees 
who  were  found  to  have  violated  other 
provisions  of  §  §  199.215-199.225,  and 
the  action  taken  in  response  to  the 
violation. 

(10)  Number  of  covered  employees 
who  refused  to  submit  to  an  alcohol  test 
required  under  this  subpart,  and  the 
action  taken  in  response  to  the  refusal. 

(11)  Number  of  supervisors  who  have 
received  training  during  the  reporting 
period  in  determining  the  existence  of 
reasonable  suspicion  of  alcohol  misuse. 


1199.233  Access  to  facilities  and  records. 

(a)  Except  as  required  by  law  or 
expressly  authorized  or  required  in  this 


subpart,  no  employer  shall  release 
covered  employee  information  that  is 
contained  in  records  required  to  be 
maintained  in  $  199.229. 

(b)  A  covered  employee  is  entitled, 
upon  written  request,  to  obtain  copies  of 
any  records  pertaining  to  the  employee’s 
use  of  alcohol,  including  any  records 
pertaining  to  his  or  her  ^cohol  tests. 

The  operator  shall  promptly  provide  the 
records  requested  by  the  emplo3ree. 
Access  to  an  employee’s  records  shall 
not  be  contingent  upon  payment  for 
records  other  than  mose  specifically 
requested. 

(c)  Each  operator  shall  permit  ^ess 
to  all  facilities  utilized  in  complying 
with  the  requirements  of  this  subpait  to 
the  Secretary  of  Trwsportation  or  any 
DOT  agency  with  regulatory  authority 
over  the  operator  ol  any  of  its  covered 
employees.  ' 

(a)  .^ch  operator  shall  make  available 
copies  of  all  results  for  operator  alcohol 
testing  conducted  Under  this  subpart 
and  any  other  information  pertaining  to 
the  operator’s  alcohol  misuse 
prevention  program,  when  requested  by 
the  Secretary  of  Transportation  or  any 
DOT  agency  with  regulatory  authority 
over  the  operator  or  covered  employee. 

(e)  When  requested  by  the  National 
Transportation  Safety  Board  as  part  of 
an  accident  investigation,  operators 
shall  disclose  information  related  to  the 
operator’s  administration  of  a  post- ' 
accident  alcohol  test  administered 
following  the  accident  under 
investigation.  < 

(f)  Records  shall  be  made  available  to 
a  subsequent  employer  upon  receipt  of 
written  request  firoih  the  covered 
employee.  Disclosure  by  the  subsequent 
employer  is  permitted  only  as  expressly 
authorized  by  the  terms  of  the 
employee’s  request! 

(^  An  operator  may  disclose 
information  required  to  be  maintained 
under  this  subpart  pertaining  to  a 
covered  employee  to  the  employee  or 
the  decisionmc^r  in  a  lawsuit, 
grievance,  or  other  proceeding  initiated 
by  or  on  behalf  of  the  individual,  and 
arising  finm  the  results  of  an  alcohol 
test  administered  under  this  subpart,  or 
Grom  the  operator’s  determination  that 
the  covered  employee  engaged  in 
conduct  prohibited  by  §§  199.215- 
199.225  (including,  but  not  limited  to.  a 
worker’s  compmisation,  unemployment 
compensation,  or  other  proceeding 
relating  to  a  benefit  sought  by  the 
enmloyee.) 

(h)  An  operator  shall  release 
'  information  regarding  a  covered 
employee’s  records  as  directed  by  the 
specific,  written  consent  of  the 
employee  authorizing  release  of  the 
information  to  an  identified  person. 
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Release  of  such -information  by  the 
person  receiving  the  information  is 
permitted  only  in  accordance  with  the 
terms  of  the  employee’s  consent. 

f  199.235  Removal  from  MMy-sensItive 
functkm. 

Except  as  provided  in  §§  199.241- 
199.245,  no  operator  shall  permit  any 
covered  employee  to  perform  safety- 
sensitive  functions  if  the  employee  htis 
engaged  in  conduct  prohibited  by 
§§  199.215-199.225  or  alcohol  misuse 
regulations  of  another  DOT  agency. 

§  1 99.237  Required  evaluation  and  testing. 

No  operator  shall  permit  a  covered 
employee  who  has  engaged  in  conduct 
prohibited  by  §§  199.215-199.225  to 
perform  safety-sensitive  functions 
unless  the  employee  has  met  the 
requirements  of  §  199.245.  Nothing  in 
this  section  shall  be  construed  to 
prohibit  the  continued  performance  of 
safety-sensitive  functions  necessary  to 
respond  to  an  emergency,  - 

f  1 99.239  Other  alcohol-related  conduct. 

(a)  No  operator  shall  permit  a  covered 
employee  tested  under  the  provisions  of 
§  199.227,  who  is  foimd  to  have  an 
alcohol  concentration  of  .02  or  greater 
but  less  than  .04,  to  perform  or  continue 
to  perform  safety-sensitive  functions, 
until: 

(1)  The  employee’s  alcohol 
concentration  measures  less  than  .02;  or 

(2)  The  start  of  the  employee’s  next 
regularly  scheduled  duty  period,  but  not 
less  than  eight  hours  following 
administration  of  the  test. 

(b)  Except  as  provided  in  paragraph 
(a)(1)  of  this  section,  no  operator  shall 
take  any  action  under  this  subpart 
against  an  employee  based  solely  on  test 
results  showing  an  alcohol 
concentration  less  than  .04.  This  does 
not  prohibit  an  operator  with  authority 
independent  of  this  subpart  from  taking 
any  action  otherwise  consistent  with 
law. 

(g)  Nothing  in  this  section  shall  be 
construed  to  prohibit  the  continued 
performance  of  safety-sensitive 
functions  necessary  to  respond  to  an 
emergency.  ‘ 

S 1 99.241  Operator  obligation  to 
promulgate  a  policy  on  the  misuse  of 
^  alcohoL 

(a)  General  requirements.  Each 
operator  shall  provide  educational 
materials  that  explain  the  requirements 
I  of  this  subpart  and, the  employer’s 

policies  and  procedures  with  respect  to 
I  meeting  those  requirements.  Each 

employer  shall  provide  >vritten  notice  to 
'  every  covered  employee  and  to 

representatives  of. employee  ;  . 


organizations  of  the  availability  of  this 
information. 

(b)  Required  content.  The  materials  to 
be  made  available  to  covered  employees 
shall  include  detailed  discussion  of  at 
least  the  following: 

(1)  The  identity  of  the  person 
designated  by  the  operator  to  answer 
covered  employee  questions  about  the 
materials. 

(2)  The  categories  of  employees  who 
are  subject  to  the  provisions  of  this 
subpart. 

(3)  Sufficient  information  about  the 
safety- sensitive  functions  performed  by 
those  employees  to  make  clear  what 
period  of  the  work  day  the  covered 
employee  is  required  to  be  in 
compliance  wiffi  this  subpart. 

(4)  Specific  information  concerning 
covered  employee  conduct  that  is 
prohibited  by  this  subpart. 

(5)  'The  circumstances  under  which  a 
covered  employee  will  be  tested  for 
alcohol  under  this  subpart. 

(6) .  The  procedures  tnat  will  be  used 
to  test  for  the  presence  of  alcohol, 
protect  the  covered  employee  and  the 
integrity  of  the  breath  testing  process, 
safeguard  the  validity  of  the  test  results, 
and  ensure  that  those  results  are  . 
attributed  to  the  correct  employee. 

(7)  'The  requirement  that  a  covered 
employee  submit  to  alcohol  tests 
administered  in  accordance  with  this 
subpart. 

(8)  An  explanation  of  what  constitutes 
‘  a  refiisal  to  submit  to  an  alcohol  test  and 

the  attendant  consequences. 

(9)  The  consequences  for  covered 
employees  found  to  have  violated  this 
subpart,  including  the  requirement  that 
.  the  employee  be  removed  iihmediately 

from  safety-sensitive  functions,  and  the 
procedures  under  §  199.245. 

(10)  The  consequences  for  covered 
employees  found  to  have  an  alcohol 
concentration  of  .02  or  greater  but  less 
than  .04. 

(c)  Optional  provisions.  The  materials 
suppli^  to  covered  employees  may  also 
include  information  on  additional 
operator  policies  with  respect  to  the  use 
or  possession  of  alcohol,  including  any 
consequences  for  an  employee  found  to 
have  a  specified  alcohol  level,  that  are 
based  on  the  operator’s  authority 
independent  of  this  subpart.  Any  such 
additional  policies  or  consequences 
shall  be  clearly  and  obviously  described 
as  being  based  on  independent  ; 
authority. 

1199.243  Training  for  supervisors. 

Each  operator  shall  ensure  that 
persons  designated  to  determine 
whether  reasonable  suspicion  exists  to 
require  a  covered  employee  to-undergo 
alcohol  testing  under  §  199.227(d) 


receive  at  least  60  minutes  of  training  on 
the  physical,  behavioral,  speech,  and 
performance  indicators  of  probable  ' 
alcohol  misuse. 

1 199.245  Referral,  evaluation,  aiul 
treatment 

(a)  Each  operator  shall  ensure  that  a 
covered  employee  who  engages  in 
conduct  prohibited  imder  §§  199.215- 
199.225  shall  be  advised  of  the 
resources  available  to  the  covered 
employee  in  evaluating  and  resolving 
problems  associated  with  the  misuse  of 
alcohol,  including  the  names,  addresses, 
and  telephone  numbers  of  substance 
abuse  professionals  and  counseling  and 
treatment  programs. 

(b)  Each  covered  employee  who 
engages  in  conduct  prohibited  by 

§§  199.215-199.225  shall  be  evaluated . 
by  a  substance  abuse  professional  who 
shall  determine  what  assistance,  if  any, 
the  employee  needs  in  resolving  • 
problems  associated  With  alc(^ol 
misuse. 

(c) (1)  Before  a  covered  employee  ' 

‘  returns  to  duty  requiring  the 

performance  of  a  safety-sensitive 
function  after  engaging  in  conduct 
prohibited  by  §§  199.215-199.225,  the 
‘  employee  shall  undergo  a  retum-to-duty 
alcohol  test  with  a  result  indicating  an 
alcohol  concentration  of  less  than  .02. 

(2)  In  addition,  each  covered 
employee  identified  as  needing 
assistance  in  resolving  problems 
associated  with  alcohol  misuse — 

(i)  Shall  be  evaluated  by  a  substance 
abuse  professional  to  determine  that  the 

'  employee  has  properly  followed  any 
'  rehabilitation  program  prescribed  under 
paragraph  (b)  of  this  section.-and 

(ii)  Shall  be  subject  to  unannounced 
follow-up  alcohol  tests  administered  by 
the  operator  following  the  employee’s 
return  to  duty.  The  number  and 
frequency  of  such  follow-up  testing 
shall  be  determined  by  a  substance 
abuse  professional,  but  shall  consist  of 
at  least  six  tests  in  the  first  12  months 
following  the  employee’s  return  to  duty. 
Follow-up  testing  shall  not  exceed  60 
months  from  the  date  of  the  employee’s 
return  to  duly.  The  substance  abuse 
professional  may  terminate  the 
requirement  for  follow-up  testing  at  arly 
time  after  the  first  six  tests  have  been 
administered,  if  the  substance  abuse 
professional  determines  that, such 
testing  is  no  longer  necessaw. 

(d)  Evaluation,  and  rehabilitation  may 
be  provided  by  the  operator,  by  a 
substance  abuse  professional  under 
lirontract  with  the  operator,  or  by  a 
substance  abuse  professional  not 

'  affiliated  with  Use  operator.  The  choice 
'  of  substance  abuse  professional  and 
assignment  of  costs  shall  be  made  in 
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accwdance  with  (^>erBtor/emplo3ree 
agreements  and  employer  policies. 

(e)(1)  The  provisions  of  this  paragraph 
(e)  apply  if  the  policy  of  the  operator 
permits  reinstatement  of  an  emplcqree 
who  has  violated  the  provisions  of  this 
subpart 

(2)  The  operator  shall  designate  a 
sub^ance  MHise  profiasslonal  to 
evaluate — 

(i)  The  needs  of  the  employee  with 
respect  to  rehabilitation  smvices  sudi  as 
counseling  or  treatment;  and 

(ii)  Where  rehabilitation  services  are 
required,  the  progress  of  the  employee 
in  establishing  control  over  any 
substance  abuM  disorder  before  return 
to  a  safety-sensitive  function.  In 
deciding  ediether  and  under  wdiat 
condlUons  the  employee  is  ^le  to 
return  to  a  safaty-sendtive  function,  the 
substance  abuse  professional  acts  as  the 
agent  of  the  operates. 

(3)  At  the  operator’s  discretion,  the 
designated  substance  abuse  professional 
may  be  a  salaried  employee  (e>g->  an 
employee  assistance  counselor),  a 
contractor,  or  a  member  of  the  staff  of 
an  otherwise  unaffiliated  health  care 
provider. 

(4)  Nothing  in  this  sidipert  ^11  be 
construed  to  determine  the 
responsibility  of  the  operator.  emplo3ree. 
health  insurance  carrier  or  other  person 
to  bear  the  costs  of  substances  abuse 
evaluation  or  rehabilitation  services. 
Nothing  in  this  subpart  shall  be 
construed  to  abridge  existing 
agreements  or  policies  writh  reqMct  to 
payment  or  reimbursement  of  such 
costs. 

{199.247  Contractor  smployeea. 

(a)  With  respect  to  those  covered 
employees  who  are  contractors  or 
employed  by  a  contractor,  an  operator 
may  provide  by  contract  that  the  alcohol 
testing,  training  and  education  required 
by  this  subpart  be  carried  out  by  the 
contractor  provided: 

(b)  The  operator  remains  responsible 
for  ensuring  that  the  requirements  of 
this  subpart  and  part  40  of  this  title  are 
complied  with;  and 

(c)  The  contractor  allows  access  to 
property  and  records  by  the  operator, 
the  Administrator,  DOT  agency  with 
regulatory  authority  ovm  the  operator  or 
covered  employee,  and  if  the  operate  is 
subject  to  the  j^sdiction  of  a  state 
agency,  a  representative  of  the  state 
agency  fm^tne  purposes  of  mcmitoring 
the  employw’s  compliance  with  the 
requirements  of  this  subpert  and  part  40 
of  this  title. 


Issued  in  Washington,  DC.  on  Decambar  2, 
1992. 

Aadraw  H.  Card. 
SecntaryofTmmportation. 

Dou^as  B.  Ham, 

Acting  Admuiistratm,  Research  and  Special 
I^ogmms  Administration. 

(FR  Doc.  92-29687  Filed  12-10-92;  lOKM 
am] 
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Reaanrch  and  Special  Programa 
Adininiatratlon 

49  CFR  Part  199 

[Doekst  No.  PS-129;  Notice  No.  1] 

RIN2137-AB95 

Drug  Taating:  IMS  Standardizad  Data 
Colli^on  and  Reporting 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Today's  Federal  Register 
contains  a  notice  of  proposed 
rulemaking  issued  by  the  Department  of 
Transportation  regarding  the  collection 
and  reporting  of  omg  and  alcohol 
testing  data.  The  Department's  proposed 
rule  concerns  a  DOT  plan  to  measure 
the  effectiveness  of  d^  testing 
programs  in  all  DOT-regulated  modes  of 
transportation,  including  pipeline.  The 
present  RSPA  notice  proposes  a  rule 
that  is  necessary  to  carry  out  the  DOT 
plan  with  respect  to  pipeline  operators. 
Together,  the  two  proposed  rules  would 
require  pipeline  operators  who  are 
subject  to  drug  and  alcohol  testing 
requirements  to  report  annually  to 
RSPA  certain  information  about  their 
drug  and  alcohol  testing  programs. 

RSPA  would  use  the  data  to  analyze  its 
exurent  approach  to  deterring  and 
detecting  illegal  drug  and  alcohol 
misuse  use  in  the  pipeline  industry, 
and.  as  appropriate,  plan  a  more 
efficient  and  effective  approach. 

Elsewhere  in  today’s  Federal  Register 
is  the  parallel  “MIS”  NPRM  regarding 
49  CFR  part  40.  The  preamble  to  that 
NPRM  contains  many  comments, 
discussions  and  questions  that  should 
be  considered  in  reviewing  this 
Operating  Administration  NPRM.  Your 
comments  on  this  NPRM  should 
indicate  that  you  are  responding  to 
questions  or  comments  in  the  generic 
NPRM  under  49  CFR  part  40  or  the 
specific  NPRM  under  this  Operating 
Administration  rule. 

DATES:  Comments  should  be  received  bv 
April  14, 1993.  Late-filed  comments  will 
be  considered  to  the  extent  practicable. 
Comments  on  the  Secretary’s  notice 


appearing  elsewhere  in  today’s  Federal 
Register  should  be  submitted  as 
directed  by  that  notice. 

ADDRESSES:  Send  comments  on  this 
notice  in  duplicate  to  the  Dockets  Unit, 
room  8421,  Research  and  Special 
Programs  Administration,  Department 
of  Transportation,  400  Seventh  Street, 
SW..  Washin^on,  DC  20590-0001. 
Identify  the  oocket  and  notice  numbers 
stated  in  the  heeding  of  this  notice.  All 
comments  and  other  docketed  material 
will  be  available  for  inspection  and 
copying  in  room  8421  between  the 
hours  of  8:30  a.m.  and  S  p.m.  eadi 
working  day. 

FOR  FURTHER  VIFORMATION  CONTACT:  Mr. 
Richard  L.  Rippert,  Office  of  Pipeline 
Safety  Enforcement.  RSPA,  DOT.  400 
7th  Street.  SW.,  Washington,  DC  20590- 
0001  (202)  366-6223. 

SUPPLEMBiTARY  information: 
Background 

On  November  21, 1988,  RSPA 
published  final  drug  testing  rules  (53  FR 
47084).  The  rules  are  codified  in  49  CFR 
part  199.  These  rules  require  each 
operator  of  pipelines  or  liquefied 

natural  gas  fiidlities  used  in  the  _ 

transportation  of  gas  subject  to  49  CFR 
part  192  or  193  (except  master  meter 
systems)  or  the  transportation  of 
hazardous  liquids  subject  to  49  CFR  part 
195  to  implement  a  drug  testing 
program  for  specific  categories  of 
empk>3rees.  The  programs  apply  to 
employees  that  perform  operation, 
maintenance,  or  emergency-response 
functions  on  pipelines  or  liquefied 
natural  gas  f^lities. 

DOT’S  Office  of  Drug  Enforcement 
and  Program  Compliance  oversees  drug 
policies  and  programs  for  the  Secretary 
of  Transportation.  That  office  created  a 
working  group  with  representatives 
fiom  the  operating  administrations  to 
develop  a  comprehensive  plan  for  a 
Management  Information  System  (MIS) 
to  obtain  and  analyze  employer  drug 
and  alcohol  testing  data.  Two  of  the 
operating  administrations  ciurently 
have  reporting  requirements  in  their 
regulations,  llie  F^S  system  is  designed 
to  measure  the  effectiveness  of  the  drug 
and  alcohol  testing  programs  in  each 
mode  of  transportation.  The  MIS  plan 
identified  standard  data  elements  that 
are  critical  to  the  review  and 
management  of  the  RSPA  drug  and 
alcohol  program.  The  data  would  be  the 
basis  for  monitoring  implementation 
and  addressing  compliance  and 
enforcement  issues  and  evaluating  the 
overall  effectiveness  of  the  operators’ 
drug  and  alcohol  testing  programs. 

To  begin  the  administrative  process 
necessary  to  collect  these  data,  the 
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Department  of  Transportation  has 
issued  a  notice  of  proposed  rulemaking. 
The  notice  is  published  in  today’s 
Federal  Register  as  a  proposed 
amendment  to  the  regulations  of  the 
Office  of  the  Secretary.  The 
Department’s  notice  proposes  to  add  an 
information  collection  requirement  to 
49  CFR  part  40,  as  §  40.41.  Under  the 
Department’s  proposed  rule,  pipeline 
operators  subject  to  part  199  would  have 
to  submit  certain  drug  and  alcohol 
testing  data  to  RSPA  annually  in 
accordance  with  a  rule  we  are  proposing 
in  the  present  notice.  Operators  would 
maintain  data  on  a  calendar-year  basis 
(closing  date  of  December  31)  and  the 
report  would  be  required  to  be 
submitted  to  RSPA  by  February  15  of 
the  following  year.  The  report  would  be 
required  to  contain  certain  data 
elements  that  are  outlined  under  the 
proposed  §  40.41  in  the  Department’s 
notice. 

Operators  with  employees  who  fall 
imder  two  or  more  DOT  agency 
regulations  requiring  drug  testing  must 
submit  data  to  each  agency  for  those 
employees  covered  by  that  agency  rule. 
Employees  who  perform  functions 
covered  by  more  than  one  agency 
should  be  identified  by  the  operator  as 
to  which  covered  function  they  will  be 
reported  imder.  Drug  and  alcohol  testing 
data  on  dual  covered  employees  should 
be  reported  to  RSPA  and  any  other 
appropriate  agency. 

As  set  forth  mIow,  wo  are  proposing 
to  revise  §  199.23,  concerning 
recordkeeping,  and  add  a  new  §  199.25 
to  part  199  to  implement  the 
Department’s  proposed  information 
collection  requirements.  Although  the 
proposed  §  40.41  allows  RSPA  to  amend 
the  reporting  form  to  collect  additional 
or  modified  data,  RSPA  is  not  proposing 
to  deviate  fium  DOT’S  format  at  this 
time.  RSPA  is  proposing  further 
instructions  for  two  items  on  the  form 
that  would  apply  to  pipeline  operators 
when  submitting  their  drug  and  alcohol 
testing  data.  RSPA  has  provided  a 
sample  report  format  as  an  appendix, 
which  is  ^PA  specific,  in  the  NPRM. 

If  the  Department’s  proposed 
amendment  to  part  40  becomes  final,  it 
would  require  pipeline  operators  to 
submit  data  regarding  the  testing  of 
certain  contractors  or  contractor 
personnel.  Many  contractors  conduct 
their  own  drug  and  alcohol  testing 
programs  or  participate  in  drug  testing 
consortia.  RSPA  is  concerned  about  any 
potential  difficulties  in  collecting 
information  from  contractors  or 
consortia.  Do  pipeline  operators  foresee 
any  difficulties  in  collecting  the 
appropriate  information  on  contractor 
employees  or  fium  consortia  covering 


contractor  employees,  in  order  to 
comply  with  the  proposed  regulations? 
RSPA  is  considering  whether  to  defer 
for  the  first  year  the  requirement  that 
pipeline  operators  report  information  on 
contractor  employees  regarding  their 
drug  and  alcohol  testing  results.  RSPA 
is  concerned  about  multiple  reports  of 
identical  information  burn  contractors 
being  submitted  by  the  various  pipeline 
operators  for  whom  the  contractor  may 
perform  services  covered  under  the 
regulations.  Would  these  difficulties,  if 
any.  create  a  hardship  in  meeting  the 
proposed  rule  or  the  expected 
compliance  deadline  oi  February  15, 
1994,  with  respect  to  contractors  or 
consortia? 

In  accordance  with  §  199.1(a),  part 
199  does  not  apply  to  master  meter 
systems.  However,  part  199  applies  to 
operators  of  petroleum  gas  systems  to 
which  part  192  applies  (See  §  192.11). 
Many  operators  of  petroleiun  gas 
systems  operate  more  than  one  such 
sys.tem  or  the  operators  are  small 
entities.  Do  operators  of  petroleum  gas 
systems,  subject  to  part  199,  foresee  any 
difficulties  in  their  operations  that  may 
hinder  compliance  with  the  proposed 
rule?  In  accordance  with  Section  211  of 
the  Pipeline  Safety  Reauthorization  Act 
of  1988  (Pub.  L.  100-561),  RSPA  has 
recently  extended  the  part  195 
regulations  to  cover  certain  high 
pressure  pipelines  used  in  the 
transportation  of  carbon  dioxide  (56  FR 
26922;  June  12, 1991).  Those  pipeline 
operators  will  have  to  implement  a  drug 
and  alcohol  testing  program  under  part 
199.  Therefore,  these  operators  are 
afiected  by  the  final  rule  to  collect  data 
about  operator  drug  and  alcohol  testing 
programs.  Do  carbon  dioxide  pipeline 
operators  foresee  any  difficulties  in  their 
operations  that  may  hinder  their 
compliance  with  this  rule? 

RSPA  is  proposing  to  revise  some  of 
the  recordkeeping  requirements 
contained  in  §  199.23(a)(2)  to  avoid 
duplicative  information  collection 
requirements.  Section  199.23(a)(2) 
requires  operators  to  keep  certain 
records  on  employees  who  failed  a  drug 
test,  including  the  type  of  test  failed  and 
records  that  demonstrate  rehabilitation, 
if  any.  The  required  information 
includes  (i)  The  functions  performed  by 
the  employee,  (ii)  The  proffibited 
drug(s)  used,  (iii)  Disposition  of  the 
employee,  and  (iv)  The  age  of  the 
employee.  The  new  MIS  Annual 
Reporting  System  in  49  CFR  40.41 
would  require  operators  to  maintain  and 
report  the  information  ciurrently 
reqiiired  in  items  (i)-(iii),  as  well  as  the 
type  of  test  failed.  RSPA  is  proposing  to 
eliminate  from  recordkeeping  or 
reporting  requirements  the  fourth  item. 


concerning  the  age  of  each  employee 
who  failed  a  drug  test  P.SPA  does  not 
believe  this  is  an  essential  data  element. 

Regulatory  Anal3r8e8  and  Notices 

E.0. 12291  and  DOT  Regulatory  Policies 
and  Procedures 

The  proposed  rule  is  not  major  under 
Executive  Order  12291  (46  FR  13193; 
February  19. 1981).  It  is  significant 
under  EOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979).  The  rule  proposed  by  this  notice 
merely  implements  an  amendment  the 
Department  is  proposing  to  part  40.  The 
Department  has  concluded  that  the 
proposed  amendment  to  part  40  would 
cause  minimal  change  in  the  existing 
compliance  burden  and  cost  of  tbe  anti¬ 
drug  programs  affected  by  the 
amendment.  Therefore,  we  have  not 
further  evaluated  the  costs  and  benefits 
of  this  proposed  rule. 

Paperwork  Reduction  Act 

This  notice  proposes-new  information 
collection  requirements.  These 
requirements  will  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval  imder  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chap.  35)  and  5  CFR  part  1320. 
RSPA  estimates  the  reporting  burden  for 
the  collection  requirement  will  average 
5Vii  hours  per  operator  for  drug  testing 
data  and  approximately  4  hours  for 
alcohol  testing  data.  This  estimate 
includes  time  for  reviewing 
instructions,  searching  existing  records, 
and  completing  and  reviewing  the 
collection  of  information. 

Comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
information  collection  requirement, 
including  suggestions  for  reducing  this 
burden,  should  be  sent  to  Desk  Officer, 
Research  and  Special  Programs 
Administration,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  728  Jackson 
Place,  NW.,  Washington,  DC  20503. 
Persons  submitting  comments  to  OMB 
are  requested  to  submit  a  copy  of  their 
comments  to  RSPA  as  stated  above 
under  the  ADDRESSES  section  of  this 
preamble. 

Regulatory  Flexibility  Act 

The  proposed  rule  affects  all  entities 
subject  to  part  192  (other  than  operators 
of  master  meter  systems).  193,  or  195, 
and  operators  of  carbon  dioxide 
pipelines  covered  by  Docket  PS-112. 
O^rators  of  master  meter  systems 
constitute  the  bulk  of  small  businessub 
or  other  small  entities  that  operate  gas 
pipeline  systems  subject  to  part  192. 
There  are  few,  if  any,  small  entities  that 
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operate  hazardous  liquid  or  carbon 
dioxide  pipelines  subfect  to  part  195,  or 
LNG  fodlities  sub)ect  to  part  193. 
Therefore,  I  certify  under  Section  605  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605)  t^t  this  proposed  rule  would  not. 
if  adopted  as  final,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612 
The  proposed  rulemaking  action 
would  not  have  substantial  direct  effects 
on  states,  on  the  relationship  between 
the  Federal  Government  and  the  states, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  41685;  October  30, 1987),  RSPA 
has  determined  that  this  notice  does  not 
have  sufficient  federali«n  implications 
to  warrant  preparation  of  a  F^eralism 
Assessment. 

List  of  Subjects  in  49  CFR  Part  99 
Pipeline  safety.  Drug  testing. 
Recordkeeping  and  reporting. 

In  consideraticm  of  the  foregoing. 
RSPA  proposes  to  amend  49  CFR  part 
199  as  follows: 


PART  19»-<DRUG  AND  ALCOHOL 
TESTINQ--MANAGEMENT 
INFORMATION  SYSTEM  REPORTING 

1.  The  authority  citation  for  part  199 
is  revised  to  reed  as  follows: 

Avdiority:  49  App.  U.S.C  1672, 1674a, 
1681, 1804, 1808,  and  2002;  49  CFR  1.53. 

2.  §  199.23  would  be  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

f  199.23  Recordkeepinfl. 

(a)*  *  • 

(2)  Records  of  employee  drug  and 
alcohol  test  results  Uiat  show  employees 
failed  a  test  and  records  that 
demonstrate  rehabilitation,  if  any,  must 
be  kept  for  at  least  5  years. 

G  *  •  •  * 

3.  Section  199.25  would  be  added  to 
read  as  follows: 

f  199.25  Annual  drug  and  Neohol  tasting 
report 

(a)  Each  operator  shall  submit,  not 
later  than  February  IS,  a  report  of  its 
drug  and  alcohol  testing  program  fw  the 
previous  calendar  year. 

(b)  Eadi  report  must  be  made  to  the 
Informaticm  Resources  Manager  for 


Pipeline  Safety,  Research  and  Special 
Pingrams  Administration,  Department 
of  Transportation,  room  8417, 400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

(c)  instructions.  The  following 
instructions  for  completion  of  the  report 
form  are  in  addition  to  those  in  §  40.41 
of  this  chapter: 

(1)  In  part  A  of  the  report  form  under 
"company  name,"  each  operator  shall 
state  the  primary  nature  of  its  operations 
as  either  gas  gathering,  gas  transmission, 
gas  distribution,  transportation  of 
hazardous  liquid,  or  t^sportation  of 
carbon  dioxide. 

(2)  In  part  B  of  the  report  form,  each 
operator  shall  report  only  information 
on  the  following  employee  categories: 
Operation,  maintenance,  and 
emergency-response.  If  an  employee  can 
be  assigned  to  more  than  one  category  , 
(e.g.,  a  maintenance  worker  also 
responds  to  emergencies),  report  the 
information  acco^ing  to  the  employee’s 
primary  duties. 

4.  Part  199  is  amended  by  adding 
Appendix  B  to  read  as  follo%v8: 

BiUJNO  CODE 
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APPENDIX  B  -  DRUG  AMO  ALCOHOL  TESTING  MIS  DATA  COLLECTION  FORM 


GENERAL  INSTRUCTIONS 

This  reporting  form  includes  three  parts.  Collectively,  these  parts  address  the  data  elements 
required  in  Research  and  Special  Programs  Administration  (RSPA)  and  the  U.S.  Department  of 
Transportation  (DOT)  drug  and  alcohol  testing  regulations.  Each  part  of  the  form  Is  preceded 
by  instructions  which  outline  and  explain  the  information  requested  and  indicate  the  probable 
sources  for  this  information.  The  three  peirts  of  the  form  are: 


Instructions 

Reporting 

Form 

Section 

Pages 

Pages 

I.  ORGANIZATIONAL  INFORMATION 

i'ii 

1-2 

II.  DRUG  TESTING  INFORMATION 

iii-vii 

3-9 

III.  ALCOHOL  TESTING  INFORMATION 

i.  ORGANIZATIONAL  INFORMATION 

viii-xii 

10-14 

INSTRUCTIONS 

This  part  of  the  reporting  form  includes  two  sections.  These  sections,  the  page  number  for  the 
instructions,  and  the  page  location  on  the  reporting  form  are: 


Reporting 


Instructions  Form 

Section  Page  Page 

A.  EMPLOYER  INFORMATION  j  1 

B.  COVERED  EMPLOYEES  il  2 


Page  1  EMPLOYER  INFORMATION  (Section  A)  requires  the  company  name  for  which  the 
report  is  done,  a  current  address,  the  name  of  the  person  responsible  for 
completing  the  form,  and  a  current  telephone  (including  the  area  code).  Be  sure 
check  which  one  of  the  five  categories  (gas  gathering:  gas  transmission,  gas 
distribution:  transportation  of  hazardous  liquids:  and  transportation  of  carbon 
dioxide)  characterizes  the  primary  nature  of  your  operation.  Finally,  a  signature 
and  date  are  required  certifying  the  correctness  and  completeness  of  the  form. 
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Page  2  COVERED  EMPLOYEES  (Section  B)  requires  a  count  for  each  employee  category 
that  must  be  tested  under  RSPA/DOT  regulations.  For  RSPA  this  includes 
Operations  Personnel  ("Operations"  in  the  tables),  Maintenance  Personnel 
("Maintenance"  in  the  tables),  and  Emergency  Response  Personnel  ("Emergency 
Response"  in  the  tables).  The  most  likely  source  for  this  information  is  the 
employer's  personnel  department.  These  counts  should  be  based  on  the 
company  records  for  the  reported  year.  The  TOTAL  is  a  count  of  all  covered 
employees  for  all  categories  combined,  i.e.,  the  sum  of  the  colurhns. 

Additional  information  must  be  completed  if  your  company  employs  personnel 
who  perform  duties  covered  by  the  drug  and  alcohol  rules  of  more  than  one  DOT  ? 
operating  administration.  NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN 
ONE  DOT  OPERATING  ADMINISTRATION,  requires  that  you  identify  the  number 
of  employees  in  each  employee  category  under  the  appropriate  additional 
operating  administration(s). 
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.  •  For  Office  Use  Onty 

RSPA  DRUG  Al^  ALCOHOL  TESTING  MIS  DATA  (X)LI£CTK)N  FORM 

YEAR  COVERED  BY  THIS  REPORT:  19 _ 

A.  PIPEUNE  EMPLOYER  INFORMATION  = 

Company  '  '  '  '  '  \  -  '  '  '  \  _  ■ 

Address  ’  -  ’  ^ '  ■  •  '  _ _ _ _ 


Person  responsible  for  completing  form:  _ 

Phone  Number  _ 

Check  the  goe  box  that  indicates  the  primary  nature  of  your  operation. 

□  Gas  gathering  □  Transportation  of  hazardous  liquids 

□  Gas  transmission  □  Transportation  of  carbon  dioxide 

□  Gas  distribution 

I,  the  undersigned,  certify  the  attached  Research  and  Special  Programs 
Administration  Drug  Testing  Management  Information  System  Data  Collection  Form, 
is  to  the  best  of  my  knowledge  and  belief,  a  true,  correct,  and  complete  form  for  the 
period  stated. 


Signature 


Title 


Date  of  Signature 


Title  18,  U.S.C.  Section  1001,  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of 
$1 0,000,  or  Imprisonment  for  not  more  than  5  years,  or  both,  to  knowingly  and  willfully  make 
or  cause  to  be  made  any  false  or  fraudulent  statements  or  representations  In  any  matter 
within  the  jurisdiction  of  any  agency  of  the  United  States.  \ 
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B.  COVERED  EMPLOYEES 


‘  COVERED  EMPLOYEES 

EMPLOYEE  CATEGORY 

NUMBER  OF 
COVERED 
EMPLOYEES 

NUMBER  OF,  EMPLOYEES  COVERED  BY  MORE  THAN 
ONE  DOT  OPERATING  ADMINISTRATION 

FAA 

FHWA 

FRA 

FTA 

USCG 

Operations 

.  5  - 

! 

Maintenance 

Emergency  Response 

■ 

TOTAL 

i 

59727 


Fedteal  Registte*  /  VoL  -57,  No.  241  /  Tuesday."- December.  15,  1992  /  Proposed  Rules 


II.  DRUG  TESTING  INFORMATION 


INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  drug  testing  information 
in  Research  and  Special  Programs  Administration,  (RSPA)  and  the  U.S.  Department  of 
Transportation  (DOT)  Drug  smd  Alcohol  Testing  Managernent  Information  System  Data  Collection 
Form.  These  instructions  outline  and  explain  the  information  requested  and  indicate  probable 
sources  for  this  information.  A  sample  testing  results  table  with  a  narrative  explanation  is 
provided  on  pages  iv-vi  as  an  example  to  facilitate  the  process  of  completing  the  form  correctly. 

f 

This  part  of  the  reporting  form  includes  four  sections.  These  sections  address  the  data  elements 
required  in  the  regulations.  These  sections,  the  page  number  for  the  instructions,  and  the  page 
location  on  the  reporting  form  are:  ■ 


*»  ’ 

Section 

Instructions 

Page 

Reporting 

Form 

Page 

A.  JOB  APPLICANT  TESTING  INFORMATION 

iv 

4 

B.  EMPLOYEE  TESTING 

vi 

5  7  . 

C.  OTHER  TESTING/PROGRAM  INFORMATION 

vi 

8 

D.  TRAINING/EDUCATION 

vii 

9 

Sections  A  and  B  are  used  to  summarize  the  drug  testing  results  for  covered  employees.  There  are  six  tables 
to  be  completed  (one  in  Section  A  and  five  in  Section  B).  The  first  table  (Section  A)  is  where  you  enter  the 
data  on  pre-employment  testing.  The  five  tables  in  Section  B  are  for  entering  drug  testing  data  on  periodic, 
random,  post-accident,  reasonable  cause,  and  return  to  duty  testing,  respectively  Items  necessary  to 
complete  these  tables  include; 

1)  the  number  of  specimens  collected  in  each  employee  category; 

2)  the  number  of  specimens  tested  which  were  verified  negative  and  verified  positive  for  any 
drug(s);  and 

3)  individual  counts  of  those  specimens  which  were  verified  positive  for  each  of  the  five  drugs. 

Do  not  include  results  of  quality  control  (QC)  samples  submitted  to  the  testing  laboratory  in  any  of  the  tables. 

A  sample  table  with  detailed  instructions  is  provided  for  Section  A,  JOB  APPLICANT  TESTING  INFORMATION  | 
The  format  and  explanations  used  for  the  sample  table  apply  to  all  six  of  the  tables  in  Sections  A  and  B. 

Information  on  actions  taken  with  those  persons  testing  positive  is  required  at  the  end  of  both  Sections  A  and 
B.  Specific  instructions  for  providing  this  latter  information  are  given  after  the  instructions  for  completing  the 
tables  in  Sections  A  and  B. 
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Page  4  JOB  APPUCAMT  TESTING  INFORMATION  (Section  A)  requires  information  for  ^ 
pre-employment  testing.  All  numbers  entered  into  this  table  should  be  separated ' 
into  the  category  of  employment  for  which  the  applicant  was  applying.  A  sample 
table  with  example  numbers  is  presented  on  page  v. 

Three  types  of  information  are  necessary  to  complete  the  left  side  of  this  table. 

^  The  first  blank  column  with,  the  headir^  "NUMBER  OF  SPECIMENS  COLLECTED.** 
requires  a  count  for  all  collected  spectmeris  by  employee  category.  It  should  not 
include  refusals  to  test  The  second  blank  coliimn  with  the  heading  "NUMBER  OF 
SPECIMENS  VERIFIED  NEGATIVE,"  requires  a  count  for  completed  tests  by  t 
employee  category  that  were  verified  negative  by  your  Medical  Review  Officer 
(MRO). 

The  third  blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  VERIF^D 
POSmVE  FOR  ONE  OR  MORE  OF  THE  FIVE  DRUGS,"  refers  to  the  number  of  i 
specimens  provided  by  job  applicants  that  were  verified  positive.  "Verified 
positive"  means  the  results  were  verified  by  your  MRO.  ^  : 

The  right  hand  portion  of  this  table,  with  the  heading  "NUMBER  OF  SPECIMENS 
VEWRED  POSITIVE  FOR  EACH  TYPE  OF  DRUG,"  requires  counts  of  positive  tests 
for  each  of  the  five  drugs  for  whi<^  tests  w^e  done,  i.e.,  marijuana  (THC), 
cocaine,  phencyclidine  (PCP),  opiates,  and  amphetamines.  The  number  of 
specimens  positive  for  each  drug  should  be  entered  in  the  appropriate  column 
for  that  drug  type.  Again,  "verified  positive"  refers  to  test  results  verified  by  your 
MRO. 

If  an  applicant  tested  positive  for  more  than  one  drug;  for  example,  both  marijuana 
and  cocaine,  that  person's  positive  results  would  be  included  once  In  each  of  the 
approphale  columns  (mari^jana  and  cocaine). 

Each  column  in  the  table  should  be  added  and  the  answer  entered  in  the  row 
marked  "TOTAL", 

I 

A  sample  table  is  provided  on  page  v  with  example  numbers.  .  . 


Page  4  Below  the  table  for  pre-employment  testing  information  is  a  box  with  the  heading 
"Number  persons  denied  a  position  as  a  covered  employee  following  a  verified 
positive  drug  tesT.  This  is  simply  a  count  of  those  persons  who  were  not  placed 
in  a  covered  position  because  they  tested  positive  for  one  or  more  drugs. 


SAMPLE  APPUCANT  TEST  RESULTS  TABLE 

The  following  example  is  for  Section  A,  JOB  APPUCANT  TESTING  INFORMATION,  which 
summarizes  pre-employment  testing  results.  The  procedures  detailed  here  also  apply  to  the 
tables  in  Section  B  which  require  you  to  summarize  testing  results  for  employees.  This  example 
will  use  RSPA’s  three  categories  "Operations",  "Maintenance",  and  "Emergertcy  Response"  to 
illustrate  the  procedures  for  completing  the  form. 
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0 


Urine  specimens  were  collected  for  1 57  job  applicants  for  operations  positions 
during  the  reporting  year.  This  information  is  entered  in  the  first  blank  column  of 
the  table  in  the  row  marked  "Operations". 


The  Medical  Review  Officer  (MRO)  for  your  company  reported  that  153  of  those 
157  specimens  from  applicants  for  operations  positions  were  negative  (i.e.,  no 
drugs  were  detected).  Enter  this  information  in  the  second  blank  column  of  the 
table  In  the  row  marked  "Operations". 


The  MRO  for  your  company  reported  that  4  of  those  157  specimens  from 
applicants  for  operations  positions  were  positive  (i.e.,  a  drug  or  drugs  were 
detected).  Enter  this  information  in  the  third  blank  column  of  the  table  in  the  row 
marked  "Operations". 


With  the  4  specimens  that  tested  positive,  the  following  drugs  were  detected: 


Specimen 

#1 

#2 

#3 

#4 


Drugs 

Marijuana 

Amphetamines 

Marijuana  and  Cocaine  (Multi-drug  specimen) 
Marijuana 


Marijuana  was  detected  in  three  (3)  specimens,  cocaine  in  one  (1),  and  amphetamines  in  one 
(1).  This  information  is  entered  in  the  columns  on  the  right  hand  side  of  the  table  under  each 
of  these  drugs.  Since  two  different  drugs  were  detected  in  specimen  #3  (multi-drug),  entries  are 
made  in  both  the  marijuana  and  the  cocaine  columns  for  this  specimen.  Information  on  multi¬ 
drug  specimens  must  also  be  entered  in  Section  C,  OTHER  TESTING/PROGRAM  INFORMATION, 
on  page  8  of  the  reporting  form. 
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Please  note  that  tiie  sample  data  cotiection  fe>rm  also  has  xiformation  for  maintenance  workers 

on  line  two.  The  same  prooedores  outlined  for  operators  should  be  foflowed  for  entering  the  ^ 

data  on  maintenance  workers.  With  applicants  for  maintenance  positions,  107  specimens  were  I 

collected  resulting  in  1 05  verified  negatives  and  2  verified  positives  -- 1  for  marijuana  and  1  for 
opiates.  This  information  is  entered  in  the  row  marked  "Mamtenance*.  Thirty-two  specimens 
were  collected  for  emergency  response  positions  resulting  in  thirty  verified  negatives  anid  one 
verified  positive  for  cocaine. 


_  The  last  row,  marked  TOTAL",  requires  you  to  add  the  numbers  in  each  of  the 

columns.  With  this  example,  1 57  specimens  from  applicants  for  operator  positions 
were  collected,  107  for  af^licants  for  maintenance  positions,  arxl  32  for  applicants 
for  emergency  response  positions.  The  total  for  that  column  would  be  296  |i.e., 
157-»-107->-32).  The  same  procedure  should  be  used  for  each  coHimn.i.e.,  add  all 
the  numbers  in  that  column  and  place  the  answer  in  the  last  row. 

.Note  that  adding  up  the  numbers  for  each  type  of  drug  in  a  row  ("NUMBER  OF  SPECIMENS 
VERIFIED  POSITIVE  FOR  EACH  TYPE  OF  DRUG")  will  not  always  match  the  number  entered  in 
the  third  column,  "NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR  ONE  OR  MORE  OF  THE 
FIVE  DRUGS".  The  total  for  the  numbers  on  the  right  hand  side  of  the  table  may  differ  from  the 
number  of  specimens  testing  positive  since  some  specimens  may  contain  more  than  one  drug. 

Remember  that  the  same  procedures  indicated  above  are  to  be  used 
for  completing  all  of  the  tables  in  Sections  A  and  B. 


Pages  5-7  EMPLOYEE  TESTING  (Section  B).  as  indicated,  requires  information  for  company 

employees  m  covered  positions  only.  A  separate  t^sle  must  be  completed  for ' 
each  category  of  test  These  categories  include:  (1)  periodic,  (2)  random,  (3) 
post-accident,  (4)  reasonable  cause,  and  (5)  return  to  duty  testing.  These  tables 
are  to  be  filled  out  like  the  sample  table  above.  Again,  these  numbers  do  not 
include  refusals  for  testing. 


Page  7  Following  these  tables  that  summarize  BMIPLOVK  TESTING,  you  must  provide  ■ 
counts  for  employees  who  have  tested  positive  and  are  currently  in.  or  have 
completed  rehabilitation,  and  have  returned  to  work  in  a  covered  position. 
Report  this  information  only  for  employees  who  tested  positive  during  this 
reporting  period.  This  friformation  should  be  available  from  the  personnel  office 
and/or  drug  program  manager. 


Pages  OTHER  TESTING/PROGRAM  INFORMATION  (Section  C)  requires  that  you 
complete  a  table  dealing  with  speomens  positive  for  more  than  one  drug,  and  a 
table  dealing  with  employees  who  refused  to  submit  to  a  drug  test; 


Page  8  SPECWeiS  VERIFIEO  POSITIVE  FOR  MORE  THAN  ONE  DRUG  requires 
information  on  specimens  ttiat  contained  more  than  one  drug.  Indicate  the 
EMPIDYEE  CATEGORY  and  the  NUMBER  OF  VERIFIEO  POSITTVES.  then  check 
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the  appropriate  columns  indicating  the  combination  of  drugs  reported  as  positive. 
For  example,  if  marijuana  and  cocaine  were  detected  in  3  operations  specimens, 
then  you  would  write  "Operations"  as  the  employee  category,  "3"  as  the  number 
of  verified  positives,  and  "3"  in  the  columns  for  "Marijuana"  and  "Cocaine".  If 
marijuana  and  opiates  were  detected  in  2  operations  specimens,  then  you  would 
write  "Operations"  as  the  employee  category,  "2"  as  the  number  of  verified 
positives,  and  "2"  in  the  columns  for  "Marijuana"  and  "Opiates". 


Page  8  EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST  requires  information 

on  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  drug 
test  required  under  this  regulation,  and  a  description  of  the  ACTION  TAKEN  in 
response  to  the  refusal.  An  example  of  an  action  taken  would  be  "removed  from 
covered  duties  pending  termination". 


Page  9  TRAINING/EDUCATION  (Section  D)  requires  information  on  the  number  of 
covered  employees  and  supervisory  personnel  who  have  received  the  required 
drug  training  during  the  current  reporting  period.  i  .  »  - 


VII 


59732 


Fednal  Register  /  Vol.  57,  No.  241  /  Tuesday,  December  15,  1992  /  Proposed  Rules 


READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM: 

1.  *  All  items  refer  to  the  current  reporting  period  only  (for  example,  January  1,  1993  - 

December  31,  1993). 

2.  This  report  is  only  for  testing  REQUIRED  BY  RESEARCH  AND  SPECIAL  PROGRAMS 
ADMINISTRATION  (RSPA)  AND  THE  U.S.  DEPARTMENT  OF  TRANSPORTATION 
(DOT): 

•  Results  should  be  reported  only  for  employees  in  COVERED  POSITIONS  as  defined 
by  RSPA/DOT  drug  testing  regulations. 

•  The  information  requested  should  only  include  testing  for  marijuana  (THC),  cocaine, 
phencyclidine  (PCP),  opiates,  and  amphetamines  using  the  standard  procedures 
required  by  DOT  regulation  49  CFR  Part  40. 

3.  Information  on  refusals  for  testing  should  only  be  reported  in  Section  C  ("OTHER 
TESTING/PROGRAM  INFORMATION").  Do  not  include  refusals  for  testing  in  other 
sections  of  this  report. 

4.  Do  not  include  the  results  of  any  quality  control  (QC)  samples  submitted  to  the 
testing  laboratory  in  any  of  the  tables. 

5.  Complete  all  items;  DO  NOT  LEAVE  ANY  ITEM  BLANK.  If  the  value  for  an  item  is 

zero  (0),  place  a  zero  (0)  on  the  form. _ . _ 


Fed««l  Register  /  Vol.  57,' No.  241  /  Tuesday,  December  IS,  1092  /  Proposed  Rules 


SR733 


This  part  of  the  form  requires  information  on  VERIFIED  POSITIVE  and  VERIFIED 
NEGATIVE  drug  tests.  These  are  the  results  that  are  reported  to  you  by  your  Medical 


Review  Officer  (MHO). 


A.  JOB  APPLICANT  TESTING  INFORMATION 


1  -  PRE-EW 

IPLOYMENT  TESTING  1 

1 

1  ;  NUMBER 

\  EMPLOYEE  j  '•  OF- 
1  CATEGORY  I  SPECIMENS 
'  ;  COLLECTED 

1 ■’ 

NUMBER 

, " 

SPEaMENS 

VERIFIED 

NEGATIVE 

.!  -•  ■ 

NUMBER  OF 

SPEaMENS 

VERIFIED 

POSITIVE  FOR 

NUMBER  OF  SPECIMENS  VERIFED  POSTTIYE  FOR 

EACH  TYPE  OF  DRUG 

ONE  OR 

MORE  OF 

THE  FIVE 

DRUGS 

Mari¬ 

juana 

(THQ 

Cocaine 

Phency¬ 

clidine 

(PCP) 

Opiates 

Amphet- 

aminos 

i  |. 

II  Guc!9iticr.5  - ! 

g 

P  Mainlenance 

-  ‘  ■ 

i  i 

1  Emergency 

1  Response  1 

n  — 

■ 

■ 

1  TOTAL 

Number  of  persons  denied  a  position  as  a  covered  employee 
following  a  verified  positive  drug  test: 


59734  Federal  RegiiterW  Vol.  57,  N6.  241  ■/..Tuesday,  December  15,  1992  /  Proporod  Rules 


Federal  Regiater  /  VoL  57,  Nou  241  /  Tuesday,  December  IS,  1092  /  Proposed  Rules  ’  50735 


B.  EMPLOYEE  TESTING  (continued) 


POST-ACCIDENT  TESTING 
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B.  EMPLOYEE  TESTING  (continued) 


I  ;  RETUR 

N  TO  DUTY  TESTING 

EMPLOYEE 

CATEGORY 

NUMBER . 
OF 

S^CIMENS 

CdLLECTED 

NUMBER  ' 

OF 

SPECiMENS 

VERIFIED 

NEGATIVE 

NUMBER  OF 

SPECIMENS 

VERIFIED 

POSITIVE  FOR 

NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR 

EACH  TYPE  OF  DRUG  i  | 

ONE  OR 

MORE  OF 

THE  FIVE 

DRUGS 

Mari' 

juana 

(THQ 

Cocaine 

Phency- 

cKdine 

(PCP) 

■  Opiates 

Ampliet- 

amine^ 

Operations 

i 

i 

MaMenance 

T 

t 

Enrorgency 

Response 

\ 

TOTAL 

• 

t 

Number  of  employees,  currently  In  or  having  completed  rehabilitation  or 
otherwise  qualified  to  return  to  duty,  who  have  returned  to  work  in  a  covered 
position  during  tl^  reporting  period: 
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C.  OTHER  TESTING/PROGRAM  INFORMATION  .  .  .  ’ 
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D.  TRAINING/EDUCATION 

Training  During  Current  ReportinQ  Period 

Number  of  covered  employees  who  have  received  initial  training  on  the 
consequences,  manifestations,  and  behavioral  cues  of  drug  use  as 
required  by  RSPA  drug  testing  regulations: 


Number  of  supervisory  personnel  who  have  received  initial  training  on 
the  specific  contemporaneous  physical,  behavioral,  and  performance 
indicators  of  probable  drug  use  as  required  by  RSPA  drug  testing 
regulations: 


Number  of  covered  employees  who  have  received  recurrent  or  refresher 
training  on  the  consequences,  manifestations,  and  behavioral  cues  of 
drug  use: 


Number  of  supervisory  personnel  who  have  received  recurrent  or 
refresher  training  on  the  specific  contemporaneous  physical,  behavioral, 
nnd  oerformance  indicators  of  probable  drug  use: 
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III.  ALCOHOL  TESTING  INFORMATION 


INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  alcohol  testing 
information  for  Research  and  Special  Programs  Administration  (RSPA)  and  the  U.S.  Department 
of  Transportation  (DOT)  Drug  and  Alcohol  Testing  Management  Information  System  Data 
Collection  Form.  These  instructions  outline  and  explain  the  information  requested  and  indicate 
probable  sources  for  this  information.  A  sample  testing  results  table  with  a  narrative  explanation 
is  provided  on  pages  ix-xi  as  an  example  to  facilitate  the  process  of  completing  the  form 
correctly. 

This  part  of  the  reporting  form  includes  four  sections.  These  sections  address  the  data  elements 
required  in  the  regulations.  These  sections,  the  page  number  for  the  Instructions,  and  the  page 
location  on  the  reporting  form  are: 


f.  , 

Reporting 

Instructions 

Form 

Section 

Page 

Page 

A. 

JOB  APPUCANT  TESTING  INFORMATION 

ix 

10 

B. 

EMPLOYEE  TESTING 

xi 

11-13 

C. 

OTHER  TESTING/PROGRAM  INFORMATION 

xi 

13-14 

n. 

TRAINING/EDUCATION 

xii 

14 

Sections  A  and  B  are  used  to  summarize  the  alcohol  testing  results  for  covered  employees.  There  are  six 
tables  to  be  completed  (one  in  Section  A  and  five  in  Section  B).  The  first  table  (Section  A)  is  where  you  enter 
the  data  on  pre-employment/pre-duty  testing.  The  five  tables  In  Section  B  are  for  entering  alcohol  testing  data 
for  random,  post-accident,  reasonable  suspicion,  return  to  duty,  and  foliow-up  testing,  respectively.  Items 
necessary  to  complete  these  tables  include; 

1)  the  number  of  initial  alcohol  tests  performed  for  each  employee  category; 

2)  the  number  of  confirmatory  alcohol  tests  performed  for  each  employee  category; 

3)  the  number  of  confirmatory  test  results  which  were  equal  to  or  greater  than  0.04;  and 

4)  the  number  of  confirmatory  test  results  which  were  equal  to  or  greater  than  0.02,  but  less 

than  0.04 

A  sample  t^sle  with  detailed  instructions  is  provided  for  Section  A,  JOB  APPUCAhfT  TESTING  INFORMATION. 
The  frxma!  and  explanatkms  used  for  the  sample  table  apply  to  an  six  of  the  tables  m  Sections  A  and  B. 

Information  on  actions  taken  with  those  persons  whose  alcohol  test  results  were  0.04  or  greater  is  required  at 
the  end  of  both  Sections  A  and  B.  Specific  In^ur^ions  for  providing  this  latter  Information  are  given  after  the 
instructions  for  completing  the  tables  in  Sections  A  and  B. 
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Page  1 0  JOB  APPLICANT  TESTING  INFORMATION  (Section  A)  requires  information  for 
pre-employment/pre-duty  testing.  All  numbers  entered  into  this  table  should  be 
separated  into  the  category  of  employment  for  which  the  applicant  was  applying. 
A  sample  table  with  example  numbers  is  presented  on  page  x. 

Four  types  of  information  are  necessary  to  complete  the  left  side  of  this  table. 
The  first  blank  column  with  the  heading  "NUMBER  OF  INRIAL  TESTS"  requires  a 
count  of  all  initial  alcohol  tests  performed  for  each  employee  category.  It  should 
not  include  refusals  to  test.  The  second  blank  column  with  the  heading  "NUMBER 
OF  CONFIRMATORY  TESTS"  requires  a  count  of  all  confirmatory  alcohol  tests 
performed  for  each  employee  category. 

The  third  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATORY  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.04"  requires  a  count  for  each 
employee  category. 

The  fourth  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATORY  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.02,  BUT  LESS  THAN  0.04"  requires 
a  count  for  each  employee  category. 

Each  column  in  the  table  should  be  added  and  the  answer  entered  in  the  row 
marked  "TOTAL". 

A  sample  table  is  provided  on  page  x  with  example  numbers. 


Page  10  Below  the  table  for  pre-employment  testing  information  is  a  bOx  with  the  heading 
"Number  of  persons  denied  a  position  as  a  covered  employee  following  a  pre- 
employment/pre-duty  alcohol  test  indicating  an  alcohol  concentration  of  0.04  or 
greater".  Enter  the  appropriate  number  in  the  box  provided. 


SAMPLE  APPUCANT  TEST  RESULTS  TABLE 


The  following  example  is  for  Section  A,  JOB  APPUCANT  TESTING  INFORMATION,  which 
summarizes  pre-employment/pre-duty  testing  results.  The  procedures  detailed  here  also  apply 
to  the  tables  in  Section  B  which  require  you  to  summarize  testing  results  for  employees.  This 
example  will  use  RSPA’s  three  categories  "Operations",  "Maintenance",  and  "Emergency 
Response"  to  illustrate  the  procedures  for  completing  the  form. 


Initial  tests  were  performed  on  1 57  job  applicants  for  operations  positions  during 
the  reporting  year.  This  information  is  entered  in  the  first  blank  column  of  the  table 
in  the  row  marked  "Operations". 


Confirmatory  tests  were  necessary  for  6  of  the  157  applicants  for  operations 
positions.  Enter  this  information  in  the  second  blank  column  of  the  table  in  the 
row  marked  "Operations".  The  confirmatory  test  results  for  these  6  applicants  were 
the  following: 
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licant 

Confirmation  Result 

#1 

0.06 

#2 

0.01 

#3 

'  0.11 

#4 

0.04 

#5 

0.03 

#6 

0.02 

The  confirmatory  test  results  for  3  of  the  applicants  for  operations  positions  were 
equal  to  or  greater  than  0.04.  Enter  this  information  in  the  third  blank  column  of 
the  table  in  the  row  marked  "Operations". 


The  confirmatory  test  results  for  2  of  the  applicants  for  operations  positions  were 
equal  to  or  greater  than  0.02,  but  less  than  0.04.  Enter  this  information  in  the 
fourth  blank  column  of  the  table  in  the  row  marked  "Operations*. 

The  last  row,  marked  "TOTAL",  requires  you  to  add  the  numbers  in  each  of  the 
columns.  With  this  example,  157  applicants  for  operations  positions,  107 
applicants  for  maintenance  portions,  and  32  applicants  for  emergency  response 
positions  were  subjected  to  initiai  tests.  The  total  for  that  column  would  be  296 
(i.e.,  157  +  107  -f  32).  The  same  procedure  should  be  used  for  each  column  (Le., 
add  aU  the  numbers  in  that  column  and  place  the  answer  in  the  last  row). 


PRE‘ EMPLOYMENT rPRE-DUl 

[Y  TESTING 

EMPLOrEE 

CATEG0R» 

NUMBER  or 

(NtTIAL  TESTS 

NUMBER  Of 

CONE  IRMA  TORT 

TESTS 

NUMBER  or 

CONTIRMATORT  TEST 

RESULTS  EOUAl  TO 

OR  GREATER  THAN 

0  01 

NUMBER  or 

CONriRMATORT  TEST 

RESULTS  equal  10  ' 

OR  GREATER  THAN 

0  02.  BUT  LESS  Than 

1  01 

0«er  at  i  oas 

^►157 

[-►  6 

-►  J 

^ 

Matateaaace 

107 

J 

1 

0 

Ea«rgencir 

R»iP«as« 

0 

0 

1 

TOTAL 

2SE 

9 

1 

G 

J  G 

J  0 

:  ■  G 

:  G 

] 

Please  note  that  the  sample  data  collection  form  also  has  information  for  maintenance  workers 
on  line  two.  The  same  procedures  outlined  for  operations  should  be  foilowed  for  enteririg  the 
data  on  maintenance  workers.  With  applicants  for  maintenance  positions,  107  initial  tests  were 
conducted  resulting  in  3  confirmatory  tests.  The  confirmatory  test  result  for  1  of  the  maintenance 
worker  applicants  was  equal  to  or  greater  than  0.04;  no  results  were  equal  to  or  greater  than 
0.02,  but  less  than  0.04.  This  information  is  entered  in  the  row  marked  "Maintenance".  Thirty-two 


X 


59742 


Fedo^  RagUtw  /  Vol.  57,  No.  241  /  Tuesday,  QecembOT  IS,  .1992  /  Proposed  Rules 


specimens  were  collected  for  emergency  resporise  positions  with  no  confirmatory  tests 
performed.  *  "  ..  ■  o  .  ; 

Note  that  adding  up  the  nurribers  for  confirmation  resuKs  in  -COlu(T>ns  three  and  four  will  not 
always  match  the  number  entered  in  the  second  column,  "NUMBER  OF  CONFIRMATORY 
TESTS".  These  numbers  may  differ  since  some  confirmatory  test  results  may  be  less  than  0.02. 

Remember  that  the  same  procedures  indicated  above  are  to  be  used 
for  completing  all  of  the  tables  in  Sections  A  and  B. 


Pages  11-13  EMPLOYEE  TESTING  (Section  B),  as  indicated,  requires  information  for  company 
employees  in  covered  positions  only.  A  separate  table  must  be  completed  for 
each  category  of  test.  These  categories  include:  (1)  random,  (2)  post-accident, 
(3)  reasonable  suspicion,  (4)  return  to  duty,  and  (5)  follow-up  testing.  These 
tables  are  to  be  filled  out  like  the  sample  table  above.  Again,  these  numbers  do 
not  include  refusals  for  testing. 


Page  1 2  Following  these  tables  that  summarize  EMPLOYEE  TESTING,  you  must  provide 

a  count  of  the  "Number  of  employees  with  a  confirmatory  alcohol  test  irKlicating 
an  alcohol  concentration  of  0.04  or  greater  who  were  returned  to  duty  in  a 
covered  position  (having  complied  with  the  reconunendations  of  a  substance 
abuse  professional  as  described  in  DOT  regulations)".  Report  this  information 
only  for  employees  who  were  tested  during  this  reporting  period.  This  information 
should  be  available  from  the  personnel  office  and/or  alcohol  program  manager. 


Pages  13-14  OTHER  TESTING/PROGRAM  INFORMATION  (Section  C)  requires  that  you  provide 
information  on  employees  who  tested  positive  for  drugs  and  alcohol  (at  the  same 
time),  information  on  violations  of  other  alcohol  provisions  (not  necessarily 
resulting  in  positive  alcohol  tests),  and  information  on  employees  who  refused  to 
submit  to  an  alcohol  test. 


Page  13  Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time 
resulting  in  a  verified  positive  drug  test  and  an  alcohol  test  indicating  an  alcohol 
concentration  of  0.04  or  greater,  requires  that  a  count  of  all  such  employees  be 
entered  in  the  indicated  box. 


Page  13  VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBITIONS  OF  THIS 
REGULATION,  requires  information  on  the  NUMBER  OF  COVERED  EMPLOYEES 
committing  such  a  violation,  a  description  of  the  VIOLATION  committed  (e.g.,  pre¬ 
duty  alcohol  use,  on  duty  alcohol  use,  on  duty  alcohol  possession),  and  a 
description  of  the  ACTION  TAKEN  in  response  to  the  violation. 


Page  14 
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EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST  requires 
information  on  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit 
to  an  alcohol  test  as  required  under  this  regulation,  and  a  description  of  the 
ACTION  TAKEN  in  response  to  the  refusal. 


TRAINING/EDUCATION  (Section  D)  requires  information  on  the  number  of 
supervisory  personnel  who  have  received  the  required  alcohol  training  during  the 
current  reporting  period. 
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READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM: 

1.  All  items  refer  to  the  current  reporting  period  ordy  (for  example,  January  1, 1993  - 
December  31, 1993). 

2.  This  report  is  only  for  testing  REQUIRED  BY  RESEARCH  AND  SPECIAL  PROGRAMS 
ADMINISTRATION  (RSPA)  AND  THE  U.S.  DEPARTMENT  OF  TRANSPORTATION 
(DOT): 

•  Results  should  be  reported  only  for  employees  in  COVERED  POSITIONS  as  defined 
by  RSPA/DOT  alcohol  testing  regulations. 

•  The  information  requested  should  only  include  testing  for  alcohol  using  the  standard 
procedures  required  by  DOT  regulation  49  CFR  Part  40. 

3.  Information  on  refusals  for  testing  should  only  be  reported  in  Section  C  (“OTHER 
TESTING/PROGRAM  INFORMATION").  Do  not  include  refusals  for  testing  in  other 
sections  of  this  part  of  the  report. 

4.  Complete  all  items;  DO  NOT  LEAVE  ANY  ITEM  BLANK.  If  the  value  for  an  item  is 
zero  (0),  place  a  zero  (0)  on  the  form. 


A.  JOB  APPLICANT  TESTING  INFORMATION 


PRE-EMPLOYMENT/PRE-DUTY  TESTING 

EMF»LOYEE 

CATEGORY 

NUMBER  OF 

INITIAL  TESTS 

1 

4  NUMBER  OF 

CONFIRMATORY 

1  TESTS 

ii 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

I  0.04 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02,  BUT  LESS  THAN  . 

0.04 

Number  of  persons  denied  a  position  as  a  covered  employee  following  a  pre¬ 
employment/pre-duty  alcohol  test  Indicating  an  alcohol  concentration  of  0.04 
or  greater: 


5 
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B.  EMPLOYEE  TESTING 


' 

RANDOM  TESTING 

EMPLOYEE 

CATEGORY 

NUMBER  OF  ! 
INtTIAL  TESTS  , 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 
!  0.04 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02,  BUT  LESS  THAN 
‘  0.04  ’ 

OperatioRS 

.  '  '  ’  1 

i  ,  .  ■ 

Maintenance 

;  • 

* 

* 

Emergency 

Response 

i  : 

TOTAL 

i  : 

POST-ACCIDENT  TESTING 

EMPLOYEE 

CATEGORY 

NUMBER  OF 

INITIAL  TESTS  ' 

NUMBER  OF 

CONFIRMATORY  , 

TESTS 

NUMBER  OF 
‘  CONFIRMATORY  TEST 
RESULTS  EQUAL  TO 

orIgreater  Than 

0,04  ’ 

1 

NUMBER  OF 

CONFIRMATORY  TEST . 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02.  BUT  LESS  THAN 
.  '  0.04 

Operations 

Maintenanoe 

Emergency 

Respor^ 

TOTAL 

•• 
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B.  EMPLOYEE  TESTING  (continued) 


REASONABLE  SUSPK 

Z\ON  TESTING 

EMPLOYEE 

CATEGORY 

NUMBER  OF 

INrriAL  TESTS 

— 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.04 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02,  BUT  LESS  THAN 

0.04 

Operations 

Mainlenance 

Emergency 

Response 

TOTAL 

RETURN  TO  DUTY  TESTING 

EMPLOYEE 

CATEGORY 

NUMBER  OF 

INITIAL  TESTS 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.04 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02,  BUT  LESS  THAN 

0.04 

Operations 

Mairrtertance 

EmergerKy 

Resportse 

- 

TOTAL 

' 

- 

Number  of  employees  with  a  confirmatory  alcohol  test  Indicating  an  alcohol 
concentration  of  0.04  or  greater  who  were  returned  to  duty  in  a  covered 
position  (having  complied  with  the  recommendations  of  a  substance  abuse 
professional  as  described  in  RSPA  regulations): 


12 
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B.  EMPLOYEE  TESTING  (continued) 


FOLLOW-UP  TESTING 

EMPLOYEE 

CATEGORY 

NUMBER  OF 

INITIAL  TESTS 

NUMBER  OF 

CONFIRMATORY 

TESTS 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.04 

NUMBER  OF 

CONFIRMATORY  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02,  BUT  LESS  THAN 

0.04 

Operations 


C.  OTHER  TESTING/  PROGRAM  INFORMATION 


Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time 
resulting  in  a  verified  positive  drug  test  and  an  alcohol  test  indicating  an  alcohol 
concentration  of  0.04  or  greater: 
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C.  OTHER  TESTING/PROGRAM  INFORMATION  (continued) 


EMPLOYEES  WHO  REFUSED  TO  SUBMFr  TO  AN  ALCOHOL  TEST 

NUMBER  OF 
COVERED 
EMPLOYEES 

ACTION  TAKEN 

D.  TRAINING/EDUCATION 

Training  During  Current  Reporting  Period 

Number  of  supervisors  who  have  received  the  required  training  in 
determining  the  existence  of  reasonable  suspicion  of  alcohol  misuse: 


14 
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Issued  in  Washington,  DC.  on  December  2,  *  r  ■  i 

1992. 

Andrew  H.  Card,  [r.. 

Secretary  ofTransportation.  ,  .  , 

Douglas  B.  Ham,  [  ! 

Acting  Administrator,  Research  and  Special  ’  .  >  j 

Programs  Administration. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46CFR  Part  16 
[CGD  91-019] 

RIN  2115-AD84 

Chemical  Drug  and  Alcohol  Testing  of 
Commercial  Vessel  Personnel; 
Collection  of  Drug  and  Alcohol  Testing 
Information 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  its  regulations  for  chemical  drug 
and  alcohol  testing  of  commercial  vessel 
personnel  to  include  infoi-mation 
collection  requirements  regarding 
marine  industry  drug  and  alcohol 
testing  programs.  The  Coast  Guard 
proposes  to  collect  this  data  in  order  to 
assess  the  effectiveness  of  the  marine 
industry  drug  and  alcohol  testing 
programs. 

DATES:  Comments  must  be  received  on 
or  before  April  14, 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  91-019), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267—1477. 
Comments  on  collection  of  infonnatiaB 
requirements  must  be  mailed  also  to  the 
Ofhce  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW„ 
Washington,  DC  20503,  Attn:  Desk 
Officer,  U.S.  Coast  Guard. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 

U.S.  Coast  Guard  Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  M.  A.  Grossetti,  Marine 
Investigation  Division,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  (202)  267-1421. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written 
arguments,  views  or  data.  Persons 
submitting  comments  ^ould  include 
their  names  and  addresses,  identify  this 
rulemaking  (CGD  91-019)  and  the 
specific  section  of  this  proposal  to 


which  eedi  comment  applies,  and  give 
a  reason  for  each  comment.  The  Coast 
Guard  requests  that  all  comments  end 
attachments  be  submitted  in  an 
unbound  format  suitable  foroopyiag 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  materiab  is 
requested.  Persons  wanting 
acl^owledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  post  card  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  Persons  may  request  a  ptd>lic 
hearing  by  writing  to  the  Marine  Safrty 
Council  at  the  address  undw 
"ADDRESSES."  The  request  diould 
include  reasons  why  a  hearing  would  be 
beneficial.  If  the  Coast  Guard 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking,  a 
public  hearing  will  be  held  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Elsewhere  in  today’s  Fedmal  Re^ster 
is  the  parallel  proposal  for  the 
management  information  s]rstem  (MIS) 
in  the  NPRM  regarding  49  CFR  pi^  40. 
The  preamble  to  that  NPRM  contains 
many  comments,  discussions  and 
questions  that  should  be  considered  in 
leviewring  this  Operating 
Administration  I^RM.  Your  comments 
on  this  NPRM  should  indicate  that  you 
are  responding  to  questions  or 
comments  found  in  the  generic  NPRM 
under  49  C7R  part  40  or  the  qpedfic 
NPRM  under  this  Operatii^ 
Administraticm  rule. 

Drafting  Information 

Tlie  prindpai  persons  involved  in 
draftii^  this  document  are  LCDR  M.  A. 
Grossetti,  Project  Manager,  C^ce  of 
Marine  Safety,  Security  and 
Environnieatd  Protection,  and  Helen  C. 
Boutrous,  Project  Counsel,  Office  of 
Chief  Counsel. 

Background  and  Purpose 

On  December  14, 1987,  the  Coast 
Guard  published  regulations  regardiqg 
operating  a  vessel  while  intoxioded.  (52 
FR  47526)  Those  regulations  est^didied 
standards  of  intoxication  and  authorised 
law  enforcement  officers  and  m«ine 
employers  to  direct  individuals 
operating  a  vessel  to  imdergo  a  chemical 
test  for  reasonable  cause.  On  Novandm 
21, 1988,  the  Coast  Guard  issued  «  final 
rule  (the  "1988  Final  Rule")  requiring 
marine  employers  to  estalffish  chaoricd 
drug  programs  for  their  covered 
employees  and  job  applicants  that 
included  pre-employment,  periodic, 
random,  post-accident  and  reasonable 
cause  tests.  Additionally,  the  ruins 
require  post-accident  testing  for  akx^ioL 
(53  FR  47063)  On  the  same  date,  the 


Department  of  Transportation  published 
an  interim  final  rule  establishing  drug 
testing  procedures.  (53  FR  47002)  The 
interim  final  rule  followed  closely  the 
Department  of  Health  and  Human 
Services  (DHHS)  regulation  entitled 
"Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs."  (53 
FR  11970)  On  December  1, 1989,  DOT 
published  a  final  rule  (54  FR  49854) 
which  responded  to  all  comments  to  the 
interim  rule  and  incorporated 
appropriate  changes.  (49  CFR  part  40) 

In  October  1989,  approximately  one 
year  after  the  Coast  Guard  published  its 
1988  final  rule,  the  Secretary  cf 
Transportation  appointed  a  Special 
Assistant  for  Drug  Enforcement  and 
Program  CompliEuice.  The  Special 
Assistant  is  responsible  for  determining 
the  effectiveness  of  the  transportation 
industry  drug  and  alcohol  testing 
programs.  A  November  1989  General 
Accounting  Office  report  entitled,  "Drug 
Testing:  Management  Problems  and 
l.egal  Challenges  Facing  DOT’S  Industry 
Programs",  provided  additional 
suggestions  for  monitoring  the 
effectiveness  of  the  drug  testing 
programs. 

IXTT  has  determined  that  the  most 
appropriate  method  to  monitor  the 
effectiveness  of  the  transportation 
industry  drug  testing  programs  is  to 
create  a  Management  Information 
System  (MIS).  Representatives  firom 
each  DOT  operating  administration 
(OA)  participated  in  a  working  group  to 
formulate  a  MIS  proposal  for  the  drug 
and  alcohol  testing  programs.  Numerous 
alternatives  and  information  collection 
processes  were  considered.  It  was  noted 
that  whereas  DHHS  certified 
laboratories  could  provide  only 
laboratory  analysis  data,  medical  review 
officers  (MROs)  could  provide  only  drug 
test  verification  information,  and 
collection  facilities  could  provide  only 
specimen  collection  data,  employers 
receive  drug  testing  information  from 
labs,  MROs  and  collection  facilities,  and 
therefore,  could  provide  all  the 
necessary  data  for  an  effective  MIS. 
Thus,  the  regulated  employers  are  the 
appropriate  source  of  comprehensive 
drug  testing  data. 

To  implement  and  sustain  an 
effective,  multi-modal  MIS,  the  Coast 
Guard  proposes  to  develop  data 
collection  rules  appropriate  for  the 
maritime  industry.  The  maritime 
industry  data  may  then  be  combined 
with  the  data  firom  other  transportation 
industries  to  provide  an  overall  view  of 
file  efiectiveness  of  the  transportation 
industry  drug  testing  programs. 
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Discussion  of  Proposed  Amendments 

Elsewhere  in  this  Federal  Register, 
DOT  is  proposing  to  amend  49  CFR  part 
40.  The  DOT  proposal  states  that  the 
1988  drug  testing  rules  were  not 
intended  to  be  static  and  remain 
unchanged.  Because  over-regulation  is 
{IS  unwanted  as  under-regulation,  DOT 
seeks  information  about  drug  use 
prevalence,  program  implementation, 
and  economic  and  logistical  impacts  of 
rules  to  provide  a  basis  for  policy 
review,  development  and  change.  The 
DOT  proposal  indicates  that  program 
evaluation  requires  transportation 
industry  input  because  issues  such  as 
scope  of  applicability,  random  test  rates, 
cost-benefit  ratios,  rehabilitation  and 
testing  protocols  can  be  addressed 
efiectively  only  with  careful 
consideration  of  the  information  held  by 
transportation  industry  employers.  The 
DOT  proposal  describes  the  data 
elements  that  DOT  expects  each 
operating  administration  to  require 
employers  in  their  respective  regulated 
industries  to  collect  and  submit. 

The  Coast  Guard  proposes  to  amend 
46  CFR  part  16  to  comport  with  the  49 
CFR  part  40  data  collection  proposal  by 
proposing  a  new  §  16.500  containing  a 
proposed  list  of  the  data  that  each 
marine  employer  or  employer’s 
representative  (including  a  consortium) 
must  collect  and  submit  to  the  Coast 
Guard,  and  a  proposal  that  marine 
employers  that  have  operations 
regulated  by  other  OAs  submit 
appropriate  data  to  each  regulating  OA 
for  those  employees  covered  by  that  OA 
rule. 

The  E)OT  proposal  would  require  all 
transportation  industry  employers  to 
collect  data  on  a  calendar  year  basis, 
firom  January  1  to  December  31,  and  to 
submit  at  least  one  report  per  calendar 
year,  but  allows  OAs  to  propose  the  data 
submittal  fi'equency  for  their  regulated 
industry  employers. 

The  DOT  proposal  would  require  OAs 
to  collect  drug  testing  program  data  but 
would  give  OAs  the  authority  to  amend 
their  drug  and  alcohol  testing 
regulations  as  appropriate  for  their 
respective  industries.  Accordingly,  with 
a  view  toward  limiting  the  data 
collection  to  elements  appropriate  for 
the  maritime  industry,  the  Coast  Guard 
proposes  to  require  all  marine 
employers  to  collect  and  submit 
annually  the  following  drug  and  alcohol 
testing  program  data: 

(1)  Number  of  covered  billets,  either 
on  a  vessel  \mit  basis  or  employee 
number  basis  by  employee  category. 
Marine  employee  categories  will  be 
limited  to  "licensed”,  "unlicensed 


(documented)”,  and  "other”  personnel, 
when  this  information  is  available. 

DOT  requires  this  data  both  to  assess 
the  scope  of  the  drug  testing  rules’ 
application  in  the  maritime  industry 
and  to  provide  a  basis  for  determining 
whether  maritime  industry  random 
testing  meets  the  required  50  percent 
level. 

(2)  Number  of  covered  employees 
subject  to  testing  under  the  anti-drug 
rules  of  more  than  one  DOT  Agency, 
identified  by  each  agency.  This  data  is 
necessary  to  review  multi-modal 
implementation  so  that  policy  can  be 
designed  accordingly. 

(3)  Niunher  of  drug  and  alcohol  tests 
by  test  type  and  covered  billet.  The  drug 
test  types  are  pre-employment,  random, 
post-accident  and  reasonable  cause.  The 
alcohol  test  types  are  post-accident  and 
reasonable  cause.  Covered  billets  are 
those  described  in  (1)  above.  The  Coast 
Guard  intends  to  compile  data 
submitted  individually  for  periodic  tests 
and  not  require  a  cumulative  report 
from  employers. 

This  data  will  be  used  both  to 
evaluate  the  scope  of  maritime  industry 
drug  and  alcohol  testing  program 
implementation  and  to  determine  the 
prevalence  of  maritime  industry  drug 
and  alcohol  use. 

(4)  Number  of  positive  drug  test 
results  verified  by  a  Medical  Review 
Officer  (MRO)  by  test  type,  type  of 
drug(s)  and  covered  billet.  Number  of 
alcohol  tests  resulting  in  a  blood  alcohol 
concentration  of  .04  percent  by  weight 
or  more  by  test  type  and  covered  billet. 

DOT  requires  tms  data  to  calculate 
positive  drug  test  result  rates  and 
alcohol  test  result  rates  exceeding  the 
standard  of  intoxication  in  the  maritime 
industry.  'These  rates  are  necessary  to 
determine  the  extent  of  maritime 
industry  drug  and  alcohol  use  and  the 
specific  drugs  used  in  the  various 
categories  of  covered  billets.  Further, 
analysis  of  this  data  over  time  would 
provide  a  measure  of  the  efiectiveness  of 
maritime  industry  drug  and  alcohol 
testing  rules  in  deterring  drug  and 
alcohol  use. 

(5)  Number  of  negatives  verified  by  a 
MRO  by  type  of  test,  by  tyjie  of  drug, 
and  employee  category.  This  data  is 
needed  to  check  compliance  with  the 
rules  by  category  and  to  review  the 
application  of  the  components  of  the 
proems. 

(^  Niimber  of  applicants  denied 
employment  based  on  positive  drug  test 
results  verified  by  an  MRO. 

DOT  requires  mis  data  to  determine 
whether  the  testing  program  is  being 
implemented  as  required:  to  provide  a 
measxire  of  the  impact  of  the  drug 
testing  rules  on  the  industries;  and  to 


yield  information  on  the  prevalence  of 
drug  use  in  the  applicemt  pool. 

(^  Number  of  marine  employees  with 
positive  drug  test  results  verified  by  an 
MRO  who  were  returned  to  duty  in 
covered  positions,  having  met  the 
requirements  of  46  CFR  16.370(d)  and 
46  CFR  part  5. 

DOT  requires  this  data  to  assess  the 
maritime  industry’s  policy  regarding 
rehabilitation  of  identified  drug  users. 

(8)  Number  of  marine  employee  drug 
test  results  that  MROs  verify  positive  for 
more  than  one  drug. 

DOT  requires  this  data  to  provide 
information  regarding  maritime  industry 
multiple  drug  use. 

(9)  Number  of  covered  employees 
who  refused  to  submit  to  a  drug  test 
required  under  this  part,  and  the  action 
taken  in  response  to  the  refusal(s).  'This 
data  provides  information  on  employer 
policy  implementation  regarding 
refusals  and  subsequent  employer 
actions. 

(10)  Number  of  marine  employees 
receiving  training  and  education 
information. 

DOT  requires  this  information  to 
assess  the  maritime  industry’s  training 
policies.  The  DOT  proposal  also 
indicates  that  it  would  provide  a 
cumulative  coimt  of  maritime  industry 
covered  billets  and  supervisory 
personnel  on  payroll  during  the  covered 
year  who  have  received  the  required 
drug  abuse  training. 

The  Coast  Guara  proposes  to  have 
marine  employers  submit  these  data 
elements  on  the  proposed  standard 
forms  attached  as  an  appendix  to  this 
NPRM.  Marine  employers  would  be 
permitted  to  photocopy  the  standard 
form.  Data  may  be  submitted  by 
consortia  or  other  employer 
representatives  on  behalf  of  a  marine 
employer.  Each  marine  employer  must 
notify  the  Coast  Guard  in  writing  of  the 
consortium  or  representative  that  will 
submit  the  employer’s  data,  and  remains 
responsible  for  ensuring  that  the  data  is 
submitted. 

Regulatory  Evaluation 

This  proposal  is  considered  to  be  non¬ 
major  under  Executive  Order  12291. 
However,  this  proposal  is  considered  to 
be  significant  under  the  ‘^Department  of 
Transportation  Regulatory  Policies  and 
Procedures”  (44  FR  11304;  February  26, 
1979)  because  of  the  substantial  public 
interest  in,  and  concern  for,  a  drug  and 
alcohol  abuse-free  transportation 
environment.  The  Coast  Guard  expects 
the  economic  impact  of  this  proposal  to 
be  so  minimal  that  a  full  Regulatory 
Evaluation  is  unnecessary. 

This  action  proposes  to  create 
standard  reporting  requirements  for 
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marine  employers  to  submit  data  on 
their  drug  and  alcohol  testing  programs. 
The  Coast  Guard  proposes  to  collect  this 
data  in  order  to  assess  the  efiectiveness 
of  the  maritime  industry  drug  and 
alcohol  testing  pranks. 

The  proposed  DOT  amendment 
anticipates  that  the  reporting 
requirements,  if  adopted,  will  cause 
minimal  changes  in  maritime  industry 
compliance  bu^ens  and  costs.  The 
Coast  Guard  proposal  requests  data  that 
marine  employers  alreatfy  may  be 
collecting.  Instructional  materials  and 
guidance  being  developed  by  DOT  also 
would  reduce  the  burden  of  compliance 
with  the  proposed  regulaticms. 

Small  Entities 

Under  die  Regulatory  Flexibility  Act 
(5  U.S.G  501  et  seq.),  me  Coast  Guard 
must  consider  wh^er  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (IS  U.S.C  632).  The  Coast 
Gueud  proposd  requests  data  that 
marine  employers  already  may  be 
collecting.  Instructional  materials  and 
guidance  being  developed  by  DOT  also 
would  reduce  the  burden  of  compliance 
with  the  proposed  regulations. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.G  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  your  business  qualifies  as 
a  small  entity  and  that  this  proposal  will 
have  a  significant  economic  impact  on 
your  business,  please  submit  a  comment 
(see  "ADDRESSES")  explaining  why  you 
think  your  business  qualifies  and  in 
what  way  and  to  what  degree  this 
proposal  will  economically  afiect  your 
business. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.G  3501  et  seq.),  the  Office  of 
Management  and  Bu^et  (OMB)  reviews 
each  proposed  rule  which  contains  an 
information  collection  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  Collection  of 
information  requirements  include 
reporting,  recordkeeping,  notification, 
and  other,  similar  requirements. 

This  proposal  contains  collection  of 
information  requirements  in  §  16.500. 
The  following  particulars  apply. 

DOT  No.:  2l\5. 

OMB  Control  No.:  2115-XXXX. 


Adnunistration:  U.S.  Coast  Guard. 

Title;  Chemical  Drug  and  Alcohol 
Testing  of  Commerdal  Vessel 
Personnel;  Collection  of  Drug  and 
Alcohol  Testing  Information. 

Afeed  /br  Information:  To  enable  DOT 
to  monitor  the  effectiveness  of  the 
transportation  industry  drug  and 
alcohol  testing  proraams. 

Froposed  Use  ofJnformation:  Marine 
industry  data  will  be  combined  with  the 
data  from  odier  transportation 
industries  to  provide  an  overall  view  of 
the  efiactivenese  of  the  transportation 
industry  drug  and  alcohol  teking 
programs. 

mquencY  of  Response:  Aimuai. 

Bmden  Inmate:  7262. 

Ae^jondents:  14,0(M). 

Forms:  Ihiited  States  Coast  Guard 
Drug  Testing  Mansgemmit  infonnatson 
System  Data  CoUection  Form. 

Average  Burden  Hours  Per 
Respondent:  .2687. 

Toe  Coast  Guard  has  submitted  the 
requirements  to  OMB  for  review  under 
sekion  3504(h)  of  the  Paperwork 
Reduction  Act.  Persons  submitting 
comments  on  the  requirements  should 
submit  their  coirunents  both  to  OMB 
and  to  the  Coast  Guard  where  indicated 
under  "ADDRESSES." 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  The  authority 
to  require  programs  for  dhemical  drug 
and  ajcohol  testing  of  commercial  vessel 
personnel  has  been  committed  to  the 
Coast  Guard  by  Federal  statutes.  This 
proposed  rule  would,  therefore,  if 
adopted,  preempt  State  and  local 
regulations  on  the  seme  subject  matter. 

EnviromBeat 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2 
of  Commandant  Instruction  M1647S.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  This  proposal  merely 
requires  the  reporting  of  drug  and 
alcohol  testing  information  and  clearly 
would  have  no  impact  on  the 
environment  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inq>ection  or  copying  where 
indicated  under  “M>DRESSES." 

List  of  Sabjacts  in  46  CFR  Part  16 

Drug  testing.  Marine  safety.  Reporting 
and  recordkeeping  requirements.  Safety, 
Transportation. 


For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  part  16  as  follows; 

PART  1  fr-CHEMICAL  TESTING 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Anthoritjr:  46  U.S.C  2103, 3306, 7101, 

7301  and  7701: 49  CPR  1.46. 

2.  Section  16.500  is  added  to  read  as 
follows: 

116.500  Manaownantlnfonaotlon  System 
rsqulismsnts. 

(a)  AU  marine  employers  rtiall  collect 
the  drug  and  alcohol  testing  program 
data  idmtifiad  in  this  section  for  eedi 
calendar  yem,  January  1  to  December 
31.  Marine  emplcfyers  ^all  subndt  this 
data  to  the  Co^  Guard  by  February  IS 
of  the  following  year  at  Commandant 
(G-MMl),  2100  Second  Street,  SW., 
Washington,  DG  20S93-0001. 

(b)  AU  mairiiM  employers  shall  collect 
the  foUowing  drug  and  alcohol  tasting 
proaamdata: 

(1)  Number  of  covered  billets  either 
on  a  vessel  unit  basis  or  on  an  employee 
number  basis  by  employee  category.  The 
employee  cat^ories  are  licens^ 
unucensed  (documented),  and  other, 
when  this  information  is  available. 

(2)  Niunber  of  covered  employees 
subjk:t  to  testing  imder  the  anti-drug 
rules  of  more  than  one  DOT  agency, 
identified  by  each  agency. 

(3)  Niunber  of  drug  and  alcohol  tests 
by  test  type  and  covered  billet.  The  drug 
test  types  are  pre-emplo3m3ent,  random, 
post-accident  and  reasonable  cause.  The 
alcohol  test  types  are  post-accident  and 
reasonable  cause.  The  covered  billets 
are  set  forth  in  paragraph  (bKl)  of  this 
section. 

(4)  Number  of  positive  dn^  test  ~ 
results  verified  by  a  Medical  Review 
Officer  (MRO)  by  test  type,  type  of 
drug(s)  and  covered  billk.  Number  of 
alcohol  tests  resulting  in  a  blood  alcohol 
concentration  of  .04  percent  by  weight 
or  more  by  test  type  and  cove^  tallet 

(5)  Number  of  negatives  verified  by  an 
MRO  by  type  of  test,  type  of  drug,  and 
employee  categmy. 

(6)  Number  of  applicants  denied 
employment  based  on  a  positive  drug 
test  result  verified  by  an  MRO. 

(7)  Number  of  marine  employees  with 
a  positive  drug  test  result  verified  by  an 
MRO,  who  were  returned  to  duty  in  a 
covered  position,  having  met  the 
requirements  of  §  16.370(d)  and  part  5  of 
this  chapter. 

(8)  Number  of  marine  employee  drug 
test  results  that  MROs  verify  positive  for 
more  than  one  drug  or  combination  of 
drugs. 

(^  Number  of  covered  employees 
who  refused  to  siAimit  to  a  driig  test 
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required  under  this  part,  and  the  action 
taken  in  response  to  the  refusal(s). 

(10)  Marine  employee  training  and 
education  information. 

(c)  The  data  listed  in  paragraph  (b)  of 
this  section  shall  be  submitted  to  the 
Coast  Guard  on  the  standard  forms 
provided  in  the  appendix  to  this  part. 
All  items  on  the  form  must  be 
completed.  Data  may  be  submitted  by 
consortia  or  other  employer 


representatives  on  behalf  of  a  marine 
employer.  Each  marine  employer  must 
notify  the  Coast  Guard  in  writing  of  the 
consortium  or  representative  that  will 
submit  the  employer’s  data,  and  remains 
responsible  for  ensuring  that  the  data  is 
submitted. 

(d)  Marine  employers  that  conduct 
operations  regulated  by  another 
Department  of  Transportation  Operating 
Administration  must  submit  appropriate 


data  to  that  Operating  Administration 
for  those  employees  covered  by  that 
Operating  Administration’s  regulations. 

3.  Part  16  is  amended  by  adding 
appendix  B  to  read  as  follows: 

BNJJNa  COOC  4S1S-14-M 
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APPENDIX  B  -  DRUG  AND  ALCOHOL  TESTING  MIS  DATA  COLLECTION  FORM 


GENERAL  INSTRUCTIONS 

This  reporting  form  includes  three  parts.  Collectively,  these  parts  address  the  data  elements 
required  in  the  United  States  Coast  Guard  (USCG)  and  the  U.S.  Department  of  Transportation 
(DOT)  drug  and  alcohol  testing  regulations.  Each  part  of  the  form  is  preceded  by  instructions 
which  outline  and  explain  the  information  requested  and  indicate  the  probable  sources  for  this 
information.  The  three  parts  of  the  form  are: 


^  ' 

Reporting 

Instructions 

Form 

Section 

Pages 

Pages 

1. 

ORGANIZATIONAL  INFORMATION 

i-ii 

1-2 

II. 

DRUG  TESTING  INFORMATION 

iii-vii 

3-7 

III. 

ALCOHOL  TESTING  INFORMATION 

viii-x 

8-9 

I.  ORGANIZATIONAL  INFORMATION 

INSTRUCTIONS 

This  part  of  the  reporting  form  includes  two  sections.  These  sections,  the  page  number  for  the 
instructions,  and  the  page  location  on  the  reporting  form  are: 


Reporting 


Instructions  Form 

Section  Page  Page 

A.  EMPLOYER  INFORMATION  i  1 

B.  COVERED  BILLETS  ii  2 


Page  1  EMPLOYER  INFORMATION  (Section  A)  requires  the  company  name  for  which  the 
report  is  done  and  a  current  address.  Below  this,  a  signature,  date  and  current 
telephone  (including  the  area  code)  are  required  certifying  the  correctness  and 
completeness  of  the  form. 
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Page  2 


COVERED  BILLETS  (Section  B)  requires  a  count  for  each  employee  category  that 
must  be  tested  under  USCG/OOT  regulations.  The  employee  categories  are 
"Licensed",  "Unlicensed  (Documented)"  and  "Other".  The  most  likely  source  for 
this  information  Is  the  employer’s  personnel  department.  These  counts  should  be 
based  on  the  company  records  for  the  reported  year.  The  TOTAL  is  a  count  of 
all  covered  employees  for  all  categories  combined,  i.e.,  the  sum  of  the  columns. 

Additional  information  must  be  completed  if  your  company  employs  personnel 
who  perform  duties  covered  by  the  drug  and  alcohol  rules  of  more  than  one  DOT 
operating  administration.  NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  TRAN 
ONE  DOT  OPERATING  ADMINISTRATION,  requires  that  you  identify  the  number 
of  employees  in  each  employee  category  under  the  appropriate  additional 
operating  administrationfst 
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USCG  DRUG  AND  ALCOHOL  MIS  DATA  COLLECTION  FORM 

YEAR  COVERED  BY  THIS  REPORT:  19 _ 

A  MARITIME  EMPLOYER  INFORMATION 

Company  - 

Address  _ 


I.  the  undersigned,  certify  the  attached  United  States  Department  of 
Transportation  Drug  and  Alcohol  Testing  Management  Information  System  Data 
Collection  Form  is,  to  the  best  of  my  knowledge  and  belief,  a  true,  correct,  and 
complete  form  for  the  period  stated 


Signature 


Title 


Date  of  Signature 


Phone  Number 


Title  18,  U.S.C.  Section  1001,  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of 
$10,000,  or  imprisonment  for  not  more  than  5  years,  or  both,  to  knowingly  and  willfully  make 
or  cause  to  be  made  any  false  or  fraudulent  statements  or  representations  in  any  matter 
within  the  jurisdiction  of  any  agency  of  the  United  States. 


1 
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B.  COVERED  BILLETS 


COVERED  BILLETS  | 

EMPLOYEE  CATEGORY 

NUMBER  OF 
COVERED 
BILLETS 

NUMBER  OF  EMPLOYEES  COVERED  BY  MORE 
THAN  ONE  DOT  OPERATING  ADMINISTRATION 

FAA 

FHWA 

FRA 

FTA 

RSPA 

Licensed 

1 

■ 

Other  Personnel 

■ 

TOTAL 
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II.  DRUG  TESTING  INFORMATION 


INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  drug  testing  information 
in  the  United  States  Coast  Guard  (USCG)  and  the  U.S.  Department  of  Transportation  (DOT)  Daig 
artd  Alcohol  Testing  Management  Irdormaton  System  Data  CoUection  Form.  These  instructions 
outline  and  explain  the  information  requested  and  indicate  probable  sources  for  this  information. 
A  sample  testing  results  table  with  a  narrative  explanation  is  provided  on  pages  iv-vi  as  an 
example  to  facilitate  the  process  of  completing  the  form  correctly. 

This  part  of  the  reporting  form  includes  three  sections.  These  sections  address  the  data 
elements  required  in  the  regulations.  These  sections,  the  page  number  for  the  ir^structions,  artd 
the  page  location  on  the  reporting  form  are: 

Reporting 


Instructions  Form 

Section  Page  Page 

A  MARINE  EMPLOYEE  TESTING  in  4-5 

B.  OTHER  TESTING/PROGRAM  INFORMATION  vi  6 

C.  TRAINING/EDUCATION  vii  7 


Sections  A  is  used  to  summarize  the  drug  testing  results  for  covered  marine  employees.  There  are  four  tables 
to  be  completed.  In  the  appropriate  table,  enter  the  data  on  pre-employment  testing,  random,  post-accident, 
and  reasonable  cause.  Items  necessary  to  complete  these  tables  include: 

1)  the  number  of  specimens  collected  in  each  employee  category; 

2)  the  number  of  specimens  tested  which  were  verified  negative  and  verified  positive  for  any 
drug(s),  and 

3)  individual  counts  of  those  specimens  which  were  verified  positive  for  each  of  the  five  drugs 

Do  not  include  results  of  quality  control  (QC)  samples  submitted  to  the  testing  laboratory  in  any  of  the  tables 

A  sample  pre-employment  table  with  detailed  instructions  is  provided  for  Section  A,  MARINE  EMPLOYEE 
lESIII^  INFORMATION  The  format  and  explanations  used  for  the  sample  table  apply  to  all  of  the  tables  in 
Section  A. 

Information  on  actions  taken  with  those  persons  testing  positive  is  required  at  the  end  of  Section  A.  Specific 
instructions  for  providing  this  latter  information  are  given  after  the  instructions  for  completing  the  tables  in 
Section  A. 


Page  4  MARINE  EMPLOYEE  TESTING  INFORMATION  (Section  A)  requires  information  for 
pre-employment,  random,  post-accident,  and  reasonable  cause  testing.  All 
numbers  entered  into  this  table  should  be  separated  into  the  category  of 


III 
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employment  for  which  the  applicant  was  applying.  A  sample  table  with  example 
numbers  is  presented  on  page  v. 

Three  types  of  information  are  necessary  to  complete  the  left  side  of  this  table. 
The  first  blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  COLLECTED," 
requires  a  count  for  all  collected  specimens  by  employee  category.  It  should  not 
include  refusals  to  test.  The  second  blank  column  with  the  heading  "NUMBER  OF 
SPECIMENS  VERIFIED  NEGATIVE,"  requires  a  count  for  all  completed  tests  by 
employee  category  that  were  verified  negative  by  your  Medical  Review  Officer 
(MRO). 

The  third  blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  VERIFIED 
POSITIVE  FOR  ONE  OR  MORE  OF  THE  FIVE  DRUGS,"  refers  to  the  number  of 
specimens  provided  by  job  applicants  that  were  verified  positive.  "Verified 
positive"  means  the  results  were  verified  by  your  MRO. 


The  right  hand  portion  of  this  table,  with  the  heading  "NUMBER  OF  SPECIMENS 
VERIFIED  POSITIVE  FOR  EACH  TYPE  OF  DRUG,"  requires  counts  of  positive  tests 
for  each  of  the  five  drugs  for  which  tests  were  done,  i.e.,  marijuana  (THC), 
cocaine,  phencyclidine  (PCP),  opiates,  and  amphetamines.  The  number  of 
specimens  positive  for  each  drug  should  be  entered  in  the  appropriate  column 
for  that  drug  type.  Again,  "verified  positive"  refers  to  test  results  verified  by  your 
MRO. 


If  an  applicant  tested  positive  for  more  than  one  drug;  for  example,  both  marijuana 
and  cocaine,  that  person’s  positive  results  would  be  included  once  in  each  of  the 
appropriate  columns  (marijuana  and  cocaine). 


Each  column  in  the  table  should  be  added  and  the  answer  entered  in  the  row 
marked  TOTAL". 

A  sample  table  is  provided  on  page  v  with  example  numbers. 


Page  4  Below  the  table  for  pre-employment  testing  information  is  a  box  with  the  heading 
"Number  of  persons  denied  a  position  as  a  covered  employee  following  a  verified 
positive  drug  test".  This  is  simply  a  count  of  those  persons  who  were  not  placeo 
in  a  covered  position  because  they  tested  positive  for  one  or  more  drugs. 


SAMPLE  MARINE  EMPLOYEE  TEST  RESULTS  TABLE 


The  following  example  is  for  Section  A,  pre-employment  testing,  which  summarizes 
pre-employment  testing  results.  The  procedures  detailed  here  also  apply  to  the  tables  on 
random,  post-accident,  and  reasonable  cause  testing.  Marine  industry  categories  are  "Licensed", 
"Unlicensed  (Documented),  and  "Other". 


Urine  specimens  were  collected  for  1 57  job  applicants  for  licensed  positions  during 
the  reporting  year.  This  information  is  entered  in  the  first  blank  column  of  the  table 
In  the  row  marked  "Licensed". 


iv 
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0 


0 


The  Medical  Review  Officer  (MRO)  for  your  company  reported  that  153  of  those 
157  specimens  from  applicants  for  licensed  positiorts  were  r^egative  (i.e.,  no  drugs 
were  detected).  Enter  this  information  in  the  second  blank  column  of  the  table  in 
the  row  marked  "Licensed*. 

The  MRO  for  your  company  reported  that  4  of  those  157  specimens  from 
applicants  for  licensed  positions  were  positive  (i.e.,  a  drug  or  drugs  were 
detected).  Enter  this  information  in  the  third  blank  column  of  the  table  in  the  row 
marked  "Licensed". 

With  the  4  specimens  that  tested  positive,  the  following  drugs  were  detected: 

Specimen  Drugs 
#1  Marijuana 

#2  Amphetamines 

#3  Marijuana  and  Cocaine  (Multi-drug  specimen) 

#4  Marijuarra 


Marijuana  was  detected  in  three  (3)  specimens,  cocaine  in  one  (1),  and  amphetamines  in  one 
(1).  This  information  is  emered  in  the  columns  on  the  right  hand  side  of  the  table  under  each 
of  these  drugs.  Sirtce  two  different  drugs  were  detected  in  specimen  #3  (multi-drug),  entries  are 
made  in  both  the  marijuana  and  the  cocaine  columns  for  this  specimen.  Information  on  multi¬ 
drug  specimens  must  also  be  entered  in  Section  B,  OTHER  TESTING/PROGRAM  INFORMATION, 
on  page  6  of  the  reporting  form. 

Please  note  that  the  sample  data  collection  form  also  has  information  for  unlicensed 
(documented)  workers  on  line  two.  The  same  procedures  outlined  for  licensed  positions  should 
be  followed  for  entering  the  data  on  unHcensed  (documented)  positions.  With  applicants  for 
unlicensed  (documented)  positions,  107  specimens  were  collected  resulting  In  105  verified 
negatives  and  2  verified  positives  - 1  for  marijuana  and  1  for  opiates.  This  information  is  entered 
in  the  row  marked  "Unlicensed  (Documented)".  No  testing  was  done  with  the  "Other"  employee 
category  so  zeros  (O’s)  were  entered  In  those  spaces. 
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The  last  row,  marked  TOTAL",  requires  you  to  add  the  numbers  in  each  of  the 
columns.  With  this  example,  1 57  specimens  from  applicants  for  licensed  positions 
were  collected  and  1 07  for  applicants  for  unlicensed  (documented)  positions.  The 
total  for  that  column  would  be  264  (i.e.,  157+107).  The  same  procedure  should 
be  used  for  each  column,  i.e.,  add  all  the  numbers  in  that  column  and  place  the 
answer  in  the  last  row. 


Note  that  adding  up  the  numbers  for  each  type  of  drug  in  a  row  ("NUMBER  OF  SPECIMENS 
VERIFIED  POSITIVE  FOR  EACH  TYPE  OF  DRUG")  will  not  always  match  the  number  entered  In 
the  third  column,  "NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR  ONE  OR  MORE  OF  THE 
FIVE  DRUGS".  The  total  for  the  numbers  on  the  right  hand  side  of  the  table  may  differ  from  the 
number  of  specimens  testing  positive  since  some  specimens  may  contain  more  than  one  drug. 

Remember  that  the  same  procedures  indicated  above  are  to  be  used 
for  completing  ail  of  the  tables  in  Sections  A. 


Page  5  Following  these  tables  that  summarize  MARINE  EMPLOYEE  TESTING,  you  must 

provide  counts  for  employees  who  have  tested  positive  ar>d  were  returned  to  duty 
in  a  covered  position,  after  meeting  the  requirements  of  46  CFR  Part  1 6.370  (d) 
and  46  CFR  Part  5.  Report  this  information  only  for  employees  who  tested 
positive  during  this  reporting  period.  This  information  should  be  available  from 
the  personnel  office  and/or  drug  program  manager. 


Page  6  OTHER  TESTING/PROGRAM  INFORMATION  (Section  B)  requires  that  you 
complete  a  table  dealing  with  specimens  positive  for  more  than  one  drug  and  a 
table  dealing  with  employees  who  refused  to  submit  to  a  drug  test. 


Page  6  SPEQMENS  VERIFIED  POSITIVE  FOR  MORE  THAN  ONE  DRUG  requires 
information  on  specimens  that  contained  more  than  one  drug.  Indicate  the 
EMPLOYEE  CATEGORY  and  the  NUMBER  OF  VERIFIED  POSmVES,  then  check 
the  appropriate  columns  indicating  the  combination  of  drugs  reported  as  positive. 
For  example,  if  marijuana  and  cocaine  were  detected  in  3  licensed  specimens, 
then  you  would  write  "Licensed"  as  the  employee  category,  "3"  as  the  number  of 
verified  positives,  and  "3"  in  the  columns  for  "Marijuana"  and  "Cocaine".  If 
marijuana  and  opiates  were  detected  in  2  licensed  specimens,  then  you  would 
write  "Licensed"  as  the  employee  category,  "2"  as  the  number  of  verified  positives, 
and  "2"  in  the  columns  for  "Marijuana"  and  "Opiates". 


Page  6  EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST  requires  information 

on  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  drug 
test  required  under  this  regulation,  and  a  description  of  the  ACTION  TAKEN  in 
response  to  the  refusal.  An  example  of  an  action  taken  would  be  "removed  from 
covered  duties  pending 'termination". 


VI 
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Page  7  TRAINING/EDUCATION  (Section  C)  requires  information  on  the  number  of 
covered  employees  and  supervisory  personnel  who  have  received  the  required 
drug  training  during  the  current  reporting  period. 


VII 
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READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM; 

1.  All  items  refer  to  the  current  reporting  period  only  (for  example,  January  1,  19p3  - 
December  31,  1993). 

2  This  report  is  only  for  testing  REQUIRED  BY  THE  UNITED  STATES  COAST  GUARD 
(USCG): 

•  Results  should  be  reported  only  for  employees  in  COVERED  POSmONS  as  defined 
by  USCG  drug  testing  regulations. 

•  The  information  requested  should  only  include  testing  for  marijuana  (THC),  cocaine, 
phencyclidine  (PCP),  opiates,  and  amphetamines  using  the  standard  procedures 
required  by  DOT  regulation  49  CFR  Part  40. 

3.  Information  on  refusals  for  testing  should  only  be  reported  in  Section  B  ("OTHER 
TESTING/PROGRAM  INFORMATION").  Do  not  include  refusals  for  testing  in  other 
sections  of  this  report. 

4.  Do  not  include  the  results  of  any  quality  control  (QC)  samples  submitted  to  the 
testing  laboratory  in  any  of  the  tables. 

5.  Complete  all  items;  DO  NOT  LEAVE  ANY  ITEM  BLANK.  If  the  value  for  an  item  is 
zero  (0).  place  a  zero  (0)  on  the  form. 
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This  part  of  the  form  requires  information  on  VERIFIED  POSITIVE  and  VERIFIED 
NEGATIVE  drug  tests.  These  are  the  results  that  are  reported  to  you  by  your  Medical 
Review  Officer  (MRO). 


MARINE  EMPLOYEE  TESTING  INFORMATION 


EMPLOYEE 

CATEGORY 


PRE-EMPLOYMENT  TESTING 


NUMBER  OF  SPECIMENS  VERIFIED  POSmVE  FOR 
EACH  TYPE  OF  DRUG 


Number  of  persons  denied  a  position  as  a  covered  employee 
following  a  verified  positive  drug  test: 


RANDOM  TESTING  : 

EMPLOYEE 

CATEGORY 

NUMBER 

OF 

SPECIMENS 

COLLECTED 

NUMBER 

OF 

^ECIMENS 
:  VERIFIED  ' 

NEGATIVE 

NUMBER  OF 

SPECIMENS 

VERIFIED 

POSITIVE  FOR 

NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR 

EACH  TYPE  OF  DRUG 

ONE  OR 

MORE  OF 

THE  FIVE 

DRUGS 

luQ 

Cocaine 

Phency^ 

clidine 

(PCP) 

Opiates 

Amphet¬ 

amines 
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A.  MARINE  EMPLOYEE  TESTING  INFORMATION  (continued) 


POST-ACCIDENT  TESTING 


NUMBER  OF 


NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR 
EACH  TYPE  OF  DRUG 


REASONABLE  CAUSE  TESTING 


Number  of  marine  employees  with  a  positive  drug  test  result  verified  by  an 
MRO,  who  were  returned  to  duty  in  a  covered  position,  having  met  the 
requirements  of  46  CFR  16.370  (d)  and  46  CFR  Part  5: 


D 
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B.  OTHER  TESTING/PROGRAM  INFORMATION 
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C.  TRAINING/EDUCATION 

Training  During  Current  Reporting  Period 

Number  of  covered  employees  who  have  received  initial  training  on  the 
consequences,  manifestations,  and  behavioral  cues  of  drug  use  as 
required  by  USCG  drug  testing  regulations: 


Number  of  supervisory  personnel  who  have  received  initial  training  on 
the  specific  contemporaneous  physical,  behavioral,  and  performance 
indicators  of  probable  drug  use  as  required  by  USCG  drug  testing 
regulations: 


Number  of  covered  employees  who  have  received  recurrent  or  refresher 
training  on  the  consequences,  manifestations,  and  behavioral  cues  of 
drug  use: 

Number  of  supervisory  personnel  who  have  received  recurrent  or 
refresher  training  on  the  specific  contemporaneous  physical,  behavioral, 
and  performance  indicators  of  probable  drug  use: 
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III.  ALCOHOL  TESTING  INFORMATION 


INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  alcohol  testing 
information  for  the  United  States  Coast  Guard  (USCG)  and  the  U.S.  Department  of  Transportation 
(DOT)  Drug  and  Alcohol  Testing  Management  Information  System  Data  Collection  Form.  These 
instructions  outline  and  explain  the  information  requested  and  indicate  probable  sources  for  this 
information.  A  sample  testing  results  table  with  a  narrative  explanation  is  provided  on  pages  ix-x 
as  an  example  to  facilitate  the  process  of  completing  the  form  correctly. 

This  part  of  the  reporting  form  includes  three  sections.  These  sections  address  the  data 
elements  required  in  the  regulations.  These  sections,  the  page  number  for  the  instructions,  and 
the  page  location  on  the  reporting  form  are: 


Reporting 


Instructions  Form 

Section  Page  Page 

A.  MARINE  EMPLOYEE  TESTING  INFORMATION  viii  8 

B.  TRAINING/EDUCATION  X  9 


Section  A  is  used  to  summarize  the  alcohol  testing  results  for  covered  employees.  There  are  two  tables  to  be 
completed.  The  first  table  is  where  you  enter  the  data  on  post-accident  testing  and  the  reasonable  cause 
testing  data  is  entered  in  the  second  table.  Items  necessary  to  complete  these  tables  include; 

1)  the  number  of  alcohol  tests  conducted  for  each  employee  category;  and 

2)  the  number  of  test  results  which  were  equal  to  or  greater  than  0.04. 


A  sample  post-accident  table  with  detailed  instructions  is  provided  for  Section  A  MARINE  EMPLOYEE 
TESTING  INFORMATION.  The  format  and  explanations  used  for  the  sample  table  also  apply  to  the  reasonable 
cause  table  in  Section  A. 


Page  8  MARINE  EMPLOYEE  TESTING  INFORMATION  (Section  A)  requires  information  for 
post-accident  and  reasonable  cause  testing.  All  numbers  entered  into  this  table 
should  be  separated  into  the  appropriate  category  of  employment.  A  sample  table 
with  example  numbers  is  presented  on  page  ix. 

Two  types  of  information  are  necessary  to  complete  this  table.  The  first  blank 
column  with  the  heading  "NUMBER  OF  TESTS"  requires  a  count  of  all  alcohol 
tests  conducted  for  each  employee  category.  It  should  not  include  refusals  to 
test. 
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The  second  blank  column  with  the  heading  "NUMBER  OF  TEST  RESULTS  EQUAL 
TO  OR  GREATBR  THAN  0.04^  requires  a  count  for  each  emf^oyee  category. 

Each  column  in  the  table  should  be  added  and  the  answer  entered  in  the  row 
marked  "TOTAL". 

A  satT^e  table  is  prowded  on  page  be  \^h  example  numbers. 


SAMPLE  MARINE  BMPLX)YS  TEST  RESULTS  TABLE 

The  following  example  is  for  Section  A,  post-accident  testing  results.  The  procedures  detailed 
here  also  apply  to  tfie  table  on  reasona^  cause  testing.  Marine  industry  categories  are 
"Licensed",  "Unlicensed  (Documented)",  and  *Ott>er". 


Tests  were  conducted  on  6  employees  in  licensed  positions  during  the  reporting 
year.  This  information  is  entered  in  the  first  blank  column  of  the  table  in  ^e  row 
marked  "Licensed".  The  test  results  for  these  6  employees  were  the  following: 


>lovee 

Result 

#1 

0.06 

#2 

0.01 

#3 

0.01 

#4 

0.04 

#5 

0.03 

#6 

0.02 

The  test  results  for  2  of  the  employees  in  licensed  positions  were  equal  to  or 
greater  than  0.04.  Enter  this  information  in  tt  ie  second  blank  column  of  the  table 
in  the  row  marked  "Licensed". 

The  last  row,  marked  ‘TOTAL",  requires  you  to  add  the  numbers  in  each  of  the 
columns.  With  this  example,  6  employees  for  licensed  positions  and  1 0  employees 
for  unlicensed  (documented)  positions  were  subjected  to  tests.  The  total  for  that 
column  would  be  16  (i.e.,  6-1-10).  The  same  procedure  should  be  used  for  each 
column,  (i.e.,  add  all  the  numbers  in  that  column  and  place  the  answer  in  the  last 
row). 


POST-ACCrOENT  TESTING 

EMPIOTEE  C*JE&0»r 

NUMBER  OF  TESTS 

NUMBER  Of  TEST  RESUlTS  EQUAL  TO 

OR  GREATER  THAN  0  01 

1  ICtllSird 

6 

Uni  1  censed  (Oocomenled) 

10 

1 

Otner 

0 

0 

TOTAL 

u 

3 

1 
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Please  note  that  the  sample  data  collection  form  also  has  information  for 
unlicensed  (documented)  employees  on  line  two.  The  same  procedures  outlined 
for  licensed  employees  should  be  followed  for  entering  the  data  on  unlicensed 
(documented)  employees.  With  employees  in  unlicensed  (documented)  positions, 
10  tests  were  conducted.  The  test  result  for  1  of  the  unlicensed  (documented)  employees  was 
equal  to  or  greater  than  0.04.  This  information  is  entered  in  the  row  marked  "Unlicensed 
(Documented)".  No  testing  was  done  with  the  "Other"  employee  category  so  zeros  (O’s)  were 
entered  in  those  spaces. 

Remember  that  the  same  procedures  indicated  above  are  to  be  used 
for  completing  all  of  the  tables  in  Sections  A  and  B. 

Page  9  TRAINING/EDUCATION  (Section  C)  requires  information  on  the  number  of 
crewmembers  and  supervisory  personnel  who  have  received  the  required  alcohol 
training  during  the  current  reporting  period. 
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READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM; 

1 .  AH  items  refer  to  the  current  reporting  period  only  (for  example.  January  1 .  1 993  - 
December  31 ,  1 993L 

2.  This  report  is  only  for  testing  REQUIRED  BY  THE  UNITED  STATES  COAST  GUARD 
(USCG): 

•  Results  should  be  reported  only  for  employees  in  COVERED  POSITIONS  as  defined 
by  USCG  alcohol  testing  regulations. 

•  The  information  requested  should  only  include  testing  for  alcohol  using  the  standard 
procedures  required  by  USCG  regulation  33  CFR  Part  95  and  46  CFR  Parts  4  and 
16. 

3.  Include  Information  on  completed  tests  only.  Do  n^  include  refusals  for  testing. 

4.  Complete  all  items;  DO  NOT  LEAVE  ANY  ITEM  BLANK.  If  the  value  for  an  item  is 
zero  (0),  place  a  zero  (0)  on  the  form. 


A.  MARINE  EMPLOYEE  TESTING  INFORMATION 


EMPLOYEE  CATEGORY 


NUMBER  OF  TESTS 


NUMBER  OF  TEST  RESULTS  EQUAL  TO 
OR  GREATER  THAN  0.04 
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B.  TRAINING/EDUCATION 

Training  During  Current  Reporting  Period 


Number  of  crewmembers  and  supervisors  who  have  received  the 
required  alcohol  training  pursuant  to  46  CFR  16.401(b): 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  121 

Federal  Highway  Administration 
49  CFR  Parts  382  and  391 
Federal  Railroad  Administration 
49  CFR  Part  219 
Federal  Transit  Administration 
49  CFR  Part  653 

Research  and  Special  Programs 
Administration 

49  CFR  Part  199 

Coast  Guard 

46  CFR  Part  16 

[OST  Docket  No.  48498,  Notice  92-29] 

RIN  2105-AB94 

Random  Drug  Testing  Program 

AGENCY:  Office  of  the  Secretary,  Federal 
Aviation  Administration,  Federal 
Highway  Administration,  Federal 
Railroad  Administration,  Federal 
Transit  Administration,  Research  and 
Special  Programs  Administration,  and 
the  United  States  Coast  Guard,  E)OT. 
ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 

SUMMARY:  In  response  to  public 
comments  received  during  the 
President’s  regulatory  moratorium, 
petitions  submitted  by  industry,  and  on 
their  own  initiative,  the  five  operating 
administrations  that  currently  require 
random  drug  testing — ^the  Federal 
Aviation  Administration  (FAA),  the 
Federal  Highway  Administration 
(FHWA),  the  Federal  Railroad 
Administration  (FRA),  the  Research  and 
Special  Programs  Administration 
(RSPA)  and  the  United  States  Coast 
Guard  (USCG)  (collectively  referred  to 
as  “DOT”  or  “the  agencies”) —  are 
considering  modifying  the  random  drug 
testing  program.  (The  Federal  Transit 
Administration  (FTA)  — also  a  part  of 
DOT — published  elsewhere  in  today’s 
Federal  Register  a  drug  testing  NPI^ 
that  proposes  to  adopt,  among  other 
things,  the  50  percent  random  testing 
rate  that  is  currently  used  by  the  other 
operating  administrations.  This  ANPRM 
is  not  intended  to  afiect  the  random 
drug  testing  program  to  be  established 
by  that  rulemaking.  Rather,  this  ANPRM 
will  review  the  general  issue.  FTA  joins 
the  other  operating  administrations  in 


issuing  this  random  drug  testing 
program  notice  requesting  public 
comment  and  data  concerning  whethw 
there  are  less  costly  alternatives  to  the 
current  random  testing  program  that  can 
maintain  an  adequate  level  of  deterrence 
and  detection  of  illegal  drug  use. 

DATES:  Comments  are  due  February  16, 
1993.  A  public  meeting  on  technical  and 
scientific  issues  will  be  held  on 
February  1, 1992,  from  8:30  a.m.  to  5 
p.m.  and  on  February  2, 1992,  from  8:30 
a.m.  to  12:30  p.m.  Seating  is  limited  to 
150,  which  will  be  offered  on  a  first- 
come,  first-served  basis. 

ADDRESSES:  Comments  should  be  sent  to 
Docket  48498,  Office  of  Documentary 
Services  (C-55),  U.S.  Department  of 
Transportation,  room  4107, 400  Seventh 
Street.  SW.,  Washington,  DC  20590- 
0001.  To  provide  a  copy  for  each 
operating  administration’s  docket  and  to 
facilitate  the  Department’s  review,  we 
request  that  an  original  and  seven 
additional  copies  of  each  comment  be 
submitted. 

The  technical  meeting  will  be  held  at 
the  Holiday  Inn — Capitol,  550  C  St., 

SW.,  Washington.  DC  20024.  (202)  470- 
4000.  The  hotel  is  offering  participants 
a  special  rate,  if  they  mention  the 
meeting  when  they  reserve  their  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Donna  Smith,  Acting  Director,  Office  of 
Ehoig  Enforcement  and  Program 
Compliance.  (202)  366-3784. 
SUPPLEMENTARY  INFORMATION:  *1110 
Department  of  Transportation  seeks 
conunent  on  the  effectiveness  of  the 
current  random  drug  testing  program  for 
transportation  industry  employees.  In 
the  April  1992  “Report  to  the  President: 
Review  of  Regulations,”  DOT  Secretary 
Card  committed  to  review  this  issue  and 
determine  whether  adequate  deterrence 
and  detection  of  illegal  drug  use  could 
be  achieved  at  a  lower  rate  of  random 
testing  and  at  a  lower  cost.  In  addition, 
several  petitions  have  been  filed  with 
various  operating  administrations 
seeking  to  simply  lower  the  rate  of 
random  drug  testing. 

The  purpose  of  this  notice  is  to  seek 
data  and  ideas  on  additional  strategies 
that  would  ensure  the  continued 
effectiveness  of  the  Department’s  anti¬ 
drug  program  while  reducing  its  cost. 
The  Department  is  reluctant  to  propose 
a  specific  change  in  random  testing 
requirements  at  this  time  because  of  the 
lack  of  data  for  transportation  industry 
workers  and  because  most  of  the 
operating  administration  programs  have 
only  been  in  place  for  a  short  time. 
Other  than  the  experience  of  the 
military  services  that  was  relied  on 
when  the  operating  administrations 
originally  set  their  random  testing  rates 


at  50  percent,  we  are  unaware  of  any 
long-term  reliable  data  indicating  the 
relative  deterrent  effectiveness  of 
different  random  testing  rates.  However, 
as  described  later  in  this  document, 

DOT  is  gathering  data  that  may  help  on 
this  issue.  Although  the  anti-drug 
regulations  have  Iraen  promulgated  by 
various  DOT  agencies,  we  are  issuing  a 
Departmental  ANPRM  because  of  the 
commonality  of  the  issues.  We  invite 
comment  and  supporting  data  on 
whether  different  programs  for  different 
industries  would  be  appropriate.  We 
have  numbered  specific  questions 
within  brackets  throughout  the  ANPRM, 
and  would  appreciate  it  if  commenters 
would  reference  those  numbers  in  their 
responses. 

Regulatory  Background 
DOT  agencies  have  been  involved  in 
drug  testing  since  the  mid-1980s.  The 
USCG  has  tested  its  uniformed 
personnel  for  drug  use  since  1982.  DOT 
began  testing  certain  of  its  civilian 
employees  in  September  1987. 

’^e  Department’s  civilian  employee 
program  is  tightly  controlled,  centrally 
administered  by  headquarters  staff,  and 
monitored  daily.  Employee  awareness 
and  the  visibility  of  ^e  program  are 
maintained  through  training  programs 
conducted  by  regional  drug  program 
coordinators.  Specimens  are  collected 
by  a  single  contractor  service,  which 
operates  under  a  uniform  standard  of 
procedures  that  provides  for  consistent 
and  reliable  collections. 

The  random  testing  program  was 
phased-in  and,  by  September  1988,  DOT 
was  testing  a  population  of  nearly 
33,000  employees  (primarily  air  traffic 
controllers,  safety  inspectors  and 
individuals  with  high  security 
clearances)  at  a  testing  rate  of  at  least  50 
percent  each  year  for  illegal  drug  use. 
The  annual  rate  of  positive  random  tests 
has  declined  from  about  0.83  percent  to 
as  low  as  0.21  percent  over  the  last  five 
years.  Over  the  past  three  years,  the  rate 
consistently  stayed  well  below  0.5 
percent.  The  reports  indicated  that  in 
this  homogeneous,  skilled,  and  stable 
population,  there  was  no  distinction  in 
the  percentage  of  positive  testing  results 
based  on  geography,  age,  etc.  As  a  result 
of  the  apparent  deterrent  effect  of  the 
testing  program  as  demonstrated  by 
carefully-maintained  recordkeeping, 
long  experience,  and  the  decreasing 
number  of  positive  results,  the 
IDepartment  lowered  its  federal 
employee  random  testing  rate  this  year. 
Effective  March  1, 1992,  the  Department 
has  been  conducting  random  testing  at 
a  rate  of  at  least  25  percent  annually. 
The  positive  rate  continues  to  remain  at 
'  a  similarly  low  level.  The  Department 
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will  continue  to  evaliiate  the  data  and 
may  adjust  the  random  testing  rate,  if 
necessary,  back  to  50  percent  The 
Department  estimates  that  the  reduction 
in  the  testing  rate  will  save 
approximately  20  percmt  of  the  annual 
collection  and  l^iatory  testing  costs. 

The  Federal  Railroad  Administration 
(FRA)  has  the  longest  experience  with 
drug  testing  programs  applicable  to 
transportation  industry  workers.  In 
1986,  railroads  began  pre-mnployment, 
post  accident,  and  reasonable  cause/ 
suspicion  testing,  as  required  by  the 
FRA. 

In  1988,  the  Department  of 
Transportation  issued  six  final  rules 
mandating  anti-drug  programs  for 
certain  transportation  workers  in  the 
aviation,  interstate  motor  carrier, 
pipeline,  maritime,  rail  and  transit 
industries.  The  rules  included 
requirements  fm  education,  training, 
testing  and  sanctions.  The  testing 
component  of  each  program  included 
pre-employment,  post-accident, 
reasonable  cause,  periodic  (for  those 
subject  to  periodic  medical 
examinations)  and  random  drug  testing 
for  approximately  four  million  workers 
in  safety-sensitive  positions.  Based  on 
extensive  experience  and  success  in 
testing  military  and  other  populations, 
the  Department  imposed  widescale 
random  testing  requirements  because 
unannounced  random  drug  testing  is 
generally  regarded  as  the  best  me&od  of 
deterring  illegal  drug  use. 

The  operating  administrations*  rules 
imposed  a  ran£>m  testing  rate  of  at  least 
50  percent  per  year.  This  means  that  if 
an  emplo3rer  has  400  covered 
employees,  the  employer  must  conduct 
at  least  200  tests  per  year.  Selection  for 
testing  must  be  random,  with  every 
employee  in  the  random  pool  having  an 
equal  chance  of  being  chosen  each  time 
a  selection  is  made.  Because  of  the 
randomness,  some  employees  could  be 
tested  more  than  once  in  a  given  year, 
while  others  might  not  be  tested  for 
years.  However,  every  covered 
employee  would  know  that  he  or  she 
had  one  chance  in  two  of  being  tested 
each  year.  Employers  were  allowed  to 
pha.se-in  random  testing  at  a  rate  of  25 
percent  for  the  first  year,  but  had  to 
increase  to  at  least  a  50  percent  rate  after 
one  year. 

After  the  final  rules  were  issued, 
lawsuits  delayed  implementation  of  the 
rules  for  three  of  the  six  DOT  agfflides. 
As  of  today,  only  transit  workm  are  not 
covered  by  the  testing  regulations.  The 
1988  final  rule  adopted  by  the  Federal 
Transit  Administration  (formerly  called 
the  Urban  Mass  Transportation 
Administration)  was  vacated  by  the 
United  States  Com!  of  Appeals  for  the 


District  of  Columbia  Circuit  because  of 
a  lack  of  statutory  authority.  Legislation 
(the  FTA  provisions  of  the  Omni^s 
Transportation  ^plo3ree  Testing  Act  of 
1991,  Pub.  L.  102-143,  Utle  V,  October 
28, 1991)  was  subsequently  enacted  to 
remedy  this  problem  as  well  as  address 
other  rignificant  concerns  with  alcohol 
abuse  and  illegal  drug  use  by 
individuals  in  various  transportation 
industries  who  perform  saf^-sensitive 
duties.  An  NPRM  proposing  to  cover 
transit  emplojrees  is  published 
elsewhere  in  today's  Fedwral  Register. 

As  proposed,  transit  employees  would 
be  subject  to  a  random  testing  rate  of  at 
least  50  percent.  As  noted  above,  this 
ANPRM  involves  a  longer-term  review 
of  random  testing  program  issues  and  is 
not  intended  to  wect  the  random  rate 
decision  that  must  be  made  as  part  of 
FTA’s  proposed  rulemaking.  Several 
other  DOT  agency-regulated  industries 
or  industry  sectors  only  recently  began 
random  testing  at  a  50  percent  rate  per 
year. 

The  Federal  Railroad  Administration 
phased-in  random  testing  in  three 
groups;  Large  railroads,  medium-size 
railroads,  and  short  line  railroads.  In 
January  1990,  large  railroads  began 
testing  at  25  percent,  medium-size 
railroads  began  testing  at  25  percent  in 
July  1990  and  short  line  railroads  began 
testing  at  25  percent  in  November  1990. 
Random  testing  at  a  50  percent  rate 
began  one  year  after  these  dates  for  each 
of  the  three  categories. 

In  the  aviation  industry,  the  25 
percent  rate  was  instituted  for  large  air 
carriers  in  December  1989,  for  medium- 
size  carriers  in  April  1990,  and  for  the 
smallest  carriers  in  August  of  1990. 
Testing  at  50  percent  b^an  one  year 
after  the  initial  phase-in.  Testing  of 
contractor  employees  (such  as  repair 
station  personnel  or  security  screeners) 
began  one  year  after  the  carriers  that 
thw  work^  for  or  supported. 

Testing  of  pipeline  personnel  began 
next.  Phase-in  (25  percent  testing)  began 
in  April  1990  for  large  operators  and  in 
August  1990  for  sm^  operators,  with 
the  50  percent  rate  implemented  one 
year  later  by  each  group. 

Random  and  non-suspicicm-based 
post-accident  drug  testing  in  the  motor 
carrier  industry  were  enjoined  by  court 
order,  although  the  other  t3rpes  of  testing 
were  implemrated  on  December  21, 
1989.  After  the  injunction  was  hfted, 
random  testing  by  large  motor  carriers 
began  in  November  1991  at  a  25  percent 
rate  and  testing  by  small  motor  carriers 
began  in  January  1992  at  a  25  percent 
rate.  One  year  after  these  dates,  the  rate 
increases  to  50  percent.  (The  current 
rule  covers  just  interstate  motor  carriers, 
but  a  proposed  rule  in  today's  Federal 


Register  would  extend  coverage  to  all 
holders  of  commercial  driver’s  licenses, 
including  employees  of  intrastate  motor 
carriers  and  sdiocd  bus  drivers.) 

The  USCG  rule  regarding  random 
testing  of  merchant  seamen  was 
enjoined  by  court  order  in  December 
1989.  Other  types  of  testing  were 
phased-in  commencing  in  Jiine  1989.  fai 
July  1991,  the  USCG  issued  a  revised 
rule  addressing  the  court’s  concerns  and 
justifying  the  categories  of  employees 
subject  to  randmn  testing.  In  c3ctober  of 
1991,  the  maritime  industry  began 
testing  at  a  25  percent  random  rate  with 
a  requirement  to  increase  to  a  50  percent 
rate  one  year  after  implementation. 

There  was  no  distinction  between  large 
and  small  maritime  employers  for  this 
implementation  of  random  testing. 

Only  the  Federal  Aviation 
Administration  and  the  Federal  Railroad 
Administration  require  their  regulated 
employers  to  report  testing  statistics  to 
them.  The  Federal  Highway 
Administraticm,  the  U.S.  Crast  Guard 
and  the  Research  and  Special  Programs 
Administration  review  records 
maintained  by  covered  employers,  but 
do  not  have  composite  data  for  all 
positive  test  results  in  their  industries. 
Separate  NPRMs  published  in  today’s 
Federal  Register  would  require  that  the 
employers  (or  industries)  regulated  by 
all  six  operating  administrations  submit 
xmiform  data  concerning  drug  testing  on 
an  annual  basis  to  those 
administrations.  (Data  from  the  motor 
carrier  industry  would  be  gathered  on  a 
survey  basis.) 

Purpose  of  Randmn  Testing 

The  primary  purpose  of  the 
Department’s  anti-drug  rules  is  to 
ensure  safety  by  deterring  drug  use, 
with  detection  an  important  collateral 
benefit.  The  integrity  of  the  random 
selection  process,  the  timing  of  the 
collection,  the  use  of  correct  collection 
procedures,  and  the  credibility  of  the 
MRO  (medical  review  officer) 
verification  actions  must  be  considered 
when  assessing  the  effectiveness  of  any 
random  testing  program  in  deterring 
drug  use  and  detecting  drug  users. 

When  drug  users  go  undetected  because 
of  errors  in  the  selection,  collection,  or 
review  processes,  the  deterrent  value  for 
that  employee  and  others  is  strongly 
diminished. 

Random  testing  to  achieve  deterrence 
is  a  form  of  drug  use  prevention. 
Prevention  generally  is  carried  out  using 
one  or  more  of  four  strategies; 

Education,  persuasion,  motivation,  or 
facilitation.  Many  companies  have  an 
existing  drug  education  program. 
Employer  policies,  supervisor  training, 
and  peer-identification  programs  are 
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examples  of  a  persuasion  strategy.  Drug 
testing  is  usually  considered  a  tool  for 
a  motivational  strategy  in  drug  use 
prevention.  Comprehensive  Employee 
Assistance  Programs  are  a  major 
component  of  a  fadlitation  model.  In 
our  view,  workplace  drug  use 
prevention  programs  should  consist  of  a 
mix  of  the  four  prevention  strategies. 
These  strategies  must  maintain  or 
increase  the  visibility  of  the  program 
and.  therefore,  the  employees’ 
awareness  of  it.  Different  employers  and 
different  industries  may  find  different 
mixes  of  education,  persuasion, 
motivation,  and  facilitation  more 
efiective  and  efficient  in  deterring  drug 
use. 

As  the  Department  noted  during  the 
drug  testing  rulemakings  and  as  FRA 
found  when  it  added  random  testing  to 
an  existing  testing  program,  random 
testing  does  deter  use.  FRA  and  the 
military  services  noted  reductions  in  the 
positive  rates  for  other  types  of  drug 
testing  after  starting  random  testing.  The 
Department  seeks  comment  and  data  on 
the  minimum  effective  random  testing 
rate. 

[1]  Does  increasing  or  decreasing  the 
testing  rate  afiect  an  individual’s 
perception  of  the  chances  of  being 
"cau^t”  and  increase  or  deorease 
deterrence?  Why? 

[2]  Is  there  a  mathematical 
relationship  between  the  testing  rate 
and  deterrence,  e.g.,  does  doubling  the 
rate  double  the  deterrence? 

[3]  How  does  the  increase  or  decrease 
in  the  rate  afiect  the  costs  of  testing, 
considering  constant  costs  that  exist 
regardless  of  the  testing  rate? 

{4]  To  the  extent  the  rate  of  positive 
tests  is  not  expected  to  increase  with  a 
random  testing  rate  reduction,  please 
explain  why. 

[5]  What  is  the  lowest  testing  rate  at 
which  the  rate  of  positive  tests  will  not 
increase  over  the  current  positive  test 
rate  and  how  is  it  determined? 

Random  testing  also  helps  to  identify 
and  remove  drug  users  from  safety- 
sensitive  positions.  Sanctions  against 
detected  drug  users  serve  as  efiective 
deterrents  for  others.  With  any  given 
prevalence  of  drug  use.  the  higher  the 
random  testing  rate,  the  higher  the 
number  of  drug  users  who  will  be 
detected.  At  present.  DOT’s  regulations 
call  for  each  covered  employee  to  be 
subject  to  random  testing  at  the  same 
rate  as  all  other  covered  employees  of 
that  employer.  Testing  must  be  based  on 
random  selection,  and  employers  are 
not  permitted  to  target  incfividuals  or 


employee  groups  for  selection  for 
ostensibly  “random”  testing. 

To  the  extent  that  detection  is  an 
important  goal,  lowering  the  random 
testing  rate  reduces  the  percentage  of 
the  workers  tested  over  a  given  period 
and.  therefore,  reduces  the  number  of 
drug  users  that  would  be  identified.  For 
example,  if  one  assumes  foiir  testing 
period  per  year  and  testing  takes  place 
over  thrM  years,  then  the  following 
fiactions  of  a  workforce  would  be  tested 
at  least  once  during  the  three  years  at 
the  following  difierent  annual  testing 
rates. 


Annual  lasting  rate  (percent) 

Percent  of 
woiMorce 
tasted  in  3 
years 

100 

96.8 

75 

91.7 

50 

79.9 

25 

10 

53.9 

26.2 

Available  Data 

The  Department  would  appreciate 
public  comment  in  identifying  data 
concerning  the  effectiveness  of  random 
testing  rates.  The  following  summarizes 
the  data  currently  available  to  the 
Department  concerning  the  results  of 
random  testing  in  the  regulated 
industries,  the  Department’s  civilian 
workforce,  and  the  U.S.  Coast  Guard 
uniformed  service. 


Aviation 


1990 

1991 

Total  number  of  random 

tests . 

84,461 

169,240 

Number  of  positives . 

446 

1,232 

Percent  poMive . 

0.53 

0.73 

Oat*  on  1981  raflactt  Vm  inclMian  ol  oontmclort  and 
aoma  taating  a)  a  SO  paroatit  rata. 


Railroads 


1990 

1991 

Total  number  of  random 
tests . 

35,228 

50.436 

Number  of  positives  . . 

365 

447 

Percent  po^Kre . 

1.04 

0.88 

FRA’s  random  testing  regulations 
were  issued  in  Novem^r  1988,  with  the 
first  testing,  as  noted  earlier,  starting  in 
January  1990.  FRA  has  kept  records  of 
post-accident  drug  testing  for  the  last 
five  years.  For  purposes  of  analyzing 
any  efiect  from  the  issuance  of  the 
requirement  or  the  implementation  of 
the  testing,  the  positive  rates  for  post¬ 
accident  testing  are  provided:  they  are 
as  follows: 


1987 

1988 

1989 

1990 

1991 

5.1 

5.6 

3.0 

3.0 

1.1 

For  similar  purposes,  the  positive 
rates  for  reasonable  cause  testing  are 

provided;  they  are  as  follows: 

Percent 

1967 

1988 

1989 

1  1990 

1991 

5.4 

4.7 

3.6 

1.8 

1.9 

FRA  is  currently  conducting  an 
experimental  study  of  eight  railroads, 
comparing  testing  results  at  the  25 
percent  and  50  percent  random  testing 
rates.  The  study  began  in  July  1991  and 
is  expected  to  be  completed  in  July 
1993.  Data  from  the  first  year  of  the 
study  are  now  being  analyzed  and  will 
be  released  to  the  public  shortly.  Initial 
indications  are  that  the  FRA  data  do  not 
show  an  increase  in  positive  rates  for 
the  railroads  conducting  random  testing 
at  the  25  percent  rate.  However,  all  of 
these  rail^ds  had  implemented  testing 
at  a  50  percent  rate  for  some  period  and 
then  lowered  it  for  the  experimental 
program. 

Motor  Carriers 

In  audits  of  8,384  motor  carrier  drug 
testing  programs  by  FHWA  in  FY  1992, 
records  indicated  &at  13,612  random 
tests  were  conducted.  There  were  289 
verified  positive  results  (2.12  percent). 
The  audits  represent  less  than  5  percent 
of  motor  carriers  subject  to  the  FHWA 
rule.  The  FHWA  selects  motor  carriers 
for  these  general  compliance 
investigations  by  determining  factors 
such  as  a  safety  rating  or  prior 
compliance  problem.  These  compliance 
investigations  do  not  ofier  scientific, 
statistically  unbiased  sampling 
methods. 

U.S.  DOT  Employees 

In  the  Department’s  Federal  employee 
testing  program,  the  random  testing  rate 
of  at  least  50  percent  was  phased-in  over 
the  first  year  of  the  program  and 
achieved  at  the  end  of  FY  1988.  A 
testing  rate  of  at  least  50  percent  was 
maintained  in  FY  1989-1991.  In  FY 
1992,  the  figures  reflect  testing  over  the 
first  five  months  with  a  rate  of  at  least 
50  percent,  followed  by  seven  months  of 
testing  with  a  rate  of  at  least  25  percent. 
(As  noted  earlier,  DOT  decided  to  lower 
its  testing  rate  in  1992.)  The  following 
table  summarizes  DOT  Federal 
employee  random  testing  data. 
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FY88 

FY09 

FY90 

FY91 

Rr92 

Totfli  . . .  . .  . . . . .  ,,  , 

5,047 

42 

0.83 

17.926 

92 

asi 

19,103 

43 

0.23 

18,671 

40 

0.21 

12,454 

39 

0.31 

Nufnhfiroi  .  . .  . . ,  ,,  M . -  .  . . . 

PATTfint  . .  ..  . . . . . . . . . . . 

As  noted  earlier,  the  USOG  has  been 
conducting  random  drug  tests  on  its 
active  duty  and  reserve  uniformed 
personnel.  Rather  than  setting  a  specific 


testing  rate  as  a  requiremmit  at  the 
beginning  of  the  fiscal  year,  the  USCG 
conducts  the  maximum  number  of  tests 
possible  from  the  funds  that  are 


appropriated.  The  percentage  of  positive 
results  for  random  tests  in  each  fiscal 
year  and  the  approximate  testing  rate 
was  as  follows: 


Percent 

1987 

1968 

1^ 

1990 

1991 

1992 

Piwnent  pnsittwn . .....i . . . ,  . . . . 

ijr7 

1.31 

0.68 

041 

041 

85 

078 

85 

120 

95 

95 

95 

Testing  Rates  in  Various  Federal 
Agencies 

Executive  Order  12564,  "Drug-Free 
Federal  Workplace",  signed  by 
President  Reagan  in  September  1986, 
required  random  drug  testing  of  safety- 
and  seciurity-related  Federal  employees 
in  135  Federal  executive  branch 
agencies.  According  to  a  1991  report  of 
the  General  Accounting  Office 
("Employee  Drug  Testing:  Status  of 
Fede^  Agencies’  Programs:  Report  to 
the  Chairman,  Conunittee  on 
Governmental  Afiairs,"  U.S.  Senate, 
(May  1991),  GAO/FFD-91-70, 14-19,) 
there  is  a  wide  variation  in  the  random 
drug  testing  rates  at  the  18  agencies  that 
GAO  reviewed. 

Alternatives 

There  are  a  number  of  alternatives  to 
the  current  50  percent  random  testing 
rate  that  DOT  could  considor.  They 
include: 

(1)  Making  an  across-the-board 
modification  of  the  rate  f(»  all  DOT  anti¬ 
drug  programs: 

(2)  Mo^fying  how  the  random  testing 
rate  is  implemented  (e.g.,  frequency  of 
testing,  etc.) 

(3)  Making  a  selective  modification  of 
the  rate  by 

(a)  Operating  administration  (e.g., 
FAA  or  FRA  c^d  modify  its  rate); 

(b)  Job  category  (e.g.,  pilots,  train 
engineers); 

(c)  Any  other  category  that  warranted 
a  different  rate  based  on  drug  use 
prevalence  or  other  factors  (e.g.,  age  or 
geographic  region); 

(4)  Establishing  a  performance 
standard  program  (as  discussed  later); 

(5)  Permitting  Mnployers  who  take 
specified  additional  steps  to  deter  drug 
use  to  reduce  their  random  testing  rate; 

(6)  Modifying  the  random  testing  rate 
for  all  operating  administration  rules  for 
a  specific  time  period,  subject  to 
reconsideration  after  the  results  are 
analyzed; 


(7)  Conducting  demonstration 
programs  in  each  operating 
administration  before  further  actirni  is 
taken;  or 

(8)  Comlnning  some  of  the 
alternatives. 

[6]  DOT  requests  comment  on  these 
alternatives  and  information  on  any 
other  possible  alternatives. 

Momfying  the  random  testing  rate 
across-the-board  in  each  operating 
administration  would  residt  in  the 
simplest  rule  and  program  changes  and 
would  be  the  easiest  to  enforce. 
Lowering  the  rate  could  reduce  costs 
significantly  with  an  undetermined 
impact  on  deterrence,  but  it  would 
unavoidably  result  in  less  detection  of 
drug  users.  Some  argue  that  what  data 
DOT  has  show  very  low  positive  rates 
and.  therefore,  the  random  testing  rate 
can  be  reduced. 

17)  Is  the  rate  of  positive  test  results 
low  because  the  50  percent  testing  rate 
is  the  minimiun  effective  deterrent? 

[8]  Does  a  low  rate  of  positives  alone 
warrant  a  change?  Does  this  make  the 
rate  "acceptable"  for  safety  purposes? 

[9]  Is  detecting  fewer  users  acceptable 
even  though  the  positive  rate  is  the 
same? 

Changes  in  how  random  testing  is 
implemented  in  the  workplace  may  be 
another  approach  to  maintaining 
deterrence  at  a  lower  testing  rate.  For 
example,  increasing  the  number  of  times 
random  testing  is  conducted  during  the 
year  may  serve  to  increase  awareness 
and  visibility  of  the  testing  program, 
thus  maintaining  effective  deterrence 
even  though  the  actual  number  of 
employees  tested  is  decreased. 
Procedures  that  msure  each  person 
randomly  selected  is  actually  tested 
[e.g.,  if  a  selected  employee  is  not 
available,  the  name  would  be  kept 
confidential  imtil  the  employee  is 
available  fw  testing),  as  opposed  to 
random  testing  procedures  that  allow 
selected  individuals  to  “be  excused” 
because  of  temporary  unavailability. 


may  also  serve  to  maintain  effective 
deterrence  by  making  it  more  difficult 
for  drug  users  to  avoid  detection.  A 
policy  &at  requires  a  re-collection  of  a 
specimen  from  a  selected  individual 
when  a  random  test  has  been  cancelled 
or  the  aasults  invalidated  would  help 
deter  individuals  from  adulterating  their 
specimens  or  otherwise  obstructing  the 
testine  process. 

Authorizing  variable  random  rates 
among  operating  administrations  or 
within  a  workplace  is  another  option  to 
consider  in  improving  deterrence  and 
detection  while  reducing  the  overall 
random  rate.  Employers  could  test 
certain  categories  of  employees  at  higher 
rates  based  on  prevalence  or  incidence 
differences  in  the  popxilation.  For 
example,  if  prevalence  of  drug  use  is 
raster  among  mechanics  than  among 
flight  attendants,  the  employer  could 
test  mechanics  at  a  50  percent  rate  and 
flight  attendants  at  a  20  percent  rate. 
Variable  rates  enable  deterrence  and 
detection  efforts  to  be  targeted  where 
drug  use  is  most  likely.  A  variable  rale 
strategy,  however,  should  be  based  on 
prevalence  and  incidence  data,  not 
individualized  suspicion  or  personal 
characteristics.  Such  an  approach  would 
require  employers  to  maintain  several 
random  pools  and  systematically 
determine  drug  use  prevalence  and 
incidence  data,  something  especially 
difficult  for  small  firms.  This  approach 
may  present  compliance  and 
enforcement  difficulties. 

Another  of  the  options  IXDT  is 
exploring  is  use  of  a  “performance 
standard"  for  establishing  random 
testing  rates  for  a  specified  group  such 
as  an  industry,  a  job  category,  or  an 
individual  employer.  The  group’s 
overall  rate  of  testing  would  be 
determined  by  the  success  of  the  group 
in  deterring  drug  use  as  measured  by  its 
rate  of  positive  random  tests.  For 
example,  if  a  group’s  positive  rata  is  less 
than  one  percent  over  a  given  period  of 
time,  the  group  could  be  permitted  to 
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reduce  the  random  testing  rate  (e.g.,  to 
25  percent  or  10  percent.)  If  the  positive 
rate  increased  under  a  reduced  random 
testing  rate,  the  group  would  be 
required  to  return  to  a  higher  random 
testing  rate.  The  advantage  of  this 
approach  is  that  it  could  lower  costs  to 
Iturge  segments  of  the  transportation 
industry,  if  groups  could  maintain  low 
positive  rates.  It  would  also  provide  an 
incentive  to  achieve  low  positive  rates, 
the  ultimate  objective  of  DOT'S  program, 
and  would  reward  those  groups  with 
effective  programs.  Such  an  approach 
would  also  encourage  such  groups  to 
use  whatever  additional  steps  other  than 
testing  that  are  appropriate  in  their 
situation,  perhaps  resulting  in  more 
effective  programs.  For  example,  some 
groups  may  find  increased  education 
helpful  in  increasing  the  effectiveness  of 
their  anti-drug  programs. 

There  are  many  potential  obstacles  to 
implementing  such  an  approach.  It 
would  require  collection  of  additional 
testing  data  fi'om  each  group  that  might 
offset  savings  in  testing  costs.  Although 
this  may  not  be  a  difficulty  for  some 
operating  administrations,  it  may  be 
more  problematic  in  others.  In  the  motor 
carrier  industry,  for  example,  even  if  the 
reports  could  submitted,  it  is  not 
clear  that  FHWA  could  effectively 
review  and  respond  to  reports  from 
hundreds  of  thousands  of  motor  carriers 
on  millions  of  employees.  From  the 
Department’s  point  of  view,  a 
performance  standard  program  would 
be  harder  to  administer  b^use  the 
operating  administrations  would  have  to 
monitor  both  positive  rates  and  random 
testing  rates  for  every  affected  group  to 
ensure  proper  compliance.  In  addition, 
it  may  be  difficult  to  effectively  apply  a 
low  random  testing  rate  in  small 
companies.  (For  example,  if  a  company 
with  one  or  two  employees  had  to  test 
at  only  10  percent,  employees  might  not 
be  deterred  if  they  knew  the  next  test 
might  not  be  for  five  or  six  years — and 
DOT  would  not  get  any  reports  to 
determine  whether  the  rate  of  positive 
test  results  was  being  kept  low.)  Finally, 
there  would  be  less  detection  of  drug 
users  at  a  lower  rate.  The  Department  is 
also  concerned  with  whether  this  type 
of  performance  standard  would  be  an 
incentive  to  cheating.  Employers  might 
be  tempted  to  falsify  test  results  that 
were  positive  in  order  to  maintain  a 
reduced  random  testing  rate. 

As  another  approach,  the  Elepartment 
could  consider  i^ucing  the  random 
testing  rate  but  requiring  additional 
steps  such  as  increased  education.  Or,  it 
could  offer  a  lower  rate  to  those 
employers  that  took  extra  steps  to 
increase  deterrence. 


Another  approach  would  be  to 
conduct  a  demonstration  program  in 
each  0{)erating  administration.  FRA  is 
currently  in  the  middle  of  such  a 
program.  These  studies  could  include 
pilot  projects  that  explore  positive  rates 
in  relationship  to  different  random 
testing  rates.  Demonstration  programs 
that  include  other  deterrent  or 
prevention  initiatives  in  addition  to 
random  testing  could  explore  the 
relationship  among  education,  training 
and  awareness  strategies  and  the 
random  testing  rate.  Pilot  studies  have 
the  advantage  of  examining  specific 
variables  in  relationship  to  deterrence 
and  detection  outcomes  in  a  controlled 
study  environment. 

As  discussed  earlier,  there  are  many 
alternative  methods  in  addition  to 
testing  to  deter  illegal  drug  use, 
including  education. 

[10]  Which  methods  do  commenters 
believe  to  be  the  most  effective?  What  is 
the  basis  for  your  belief? 

[11]  Should  the  Department  mandate 
use  of  one  or  more  of  these  methods  in 
addition  to  current  requirements  in  the 
anti-drug  rules,  or  should  it  leave  it  up 
to  the  discretion  of  employers  as  a 
supplement  to  a  testinc  program?  Why? 

m  an  attempt  to  explore  tne  relevant 
research,  random  testing 
implementation  strategies,  and  drug 
deterrence  methodologies,  to  help  it  in 
this  rulemaking,  the  Department  will 
convene  a  conference  on  workplace 
random  testing  and  drug  deterrence. 

The  conference  will  be  open  to  the 
public.  Details  on  the  conference 
agenda,  date  and  location  will  be  offered 
in  a  subsequent  announcement. 
Information  gathered  from  the 
conference  will  be  considered  along 
with  comments  received  on  this 
ANPRM  in  determining  the  next 
appropriate  action. 

Additional  Questions 

The  Department  would  appreciate 
commenters  responding  to  the  following 
additional  questions  and  providing 
whatever  data  or  studies  might  support 
their  position. 

[12]  Should  other  factors  apply  to  any 
decision  to  adjust  the  random  testing 
rate  besides  deterrence,  detection,  and 
costs?  What  are  they  and  why  are  they 
relevant? 

[13]  What  data  would  justify  a 
change?  Are  low  positive  rates  alone 
sufficient?  How  do  we  determine  if 
positive  rates  are  low  because  the  SO 
percent  testing  rate  is  acting  as  a 
deterrent? 

[14]  What  is  the  effect  of  the  quality 
of  the  selection  and  collection  process 
on  the  positive  rates  that  are  currently 
being  produced?  As  the  selection  and 


collection  processes  improve  with 
experience  or  enforcement,  will  the 
positive  rates  be  higher?  How  should 
any  potential  for  increased  detection 
with  improved  collection  affect  any 
decision  concerning  the  random  testing 
rate? 

[15]  Can  performance-based  prograuns 
be  developed,  operated,  and  audited 
within  the  currently  operating  consortia 
programs?  If  so,  how?  Does  participation 
in  a  consortium  exacerbate  &e  problems 
associated  with  implementation  and 
enforcement  of  a  performance  standard 
for  random  rates? 

[16]  If  analysis  of  positive  rates  is 
necessary  before  a  decisiorx  can  be  made 
to  reduce  the  random  testing  rate,  for 
how  long  a  period  must  DOT  have  data? 
What  should  DOT  do  about  those 
industries  for  which  it  currently  has 
little  or  no  data?  Should  operating 
administrations  that  have  reliable, 
accurate  data  consider  taking  action 
now?  Elsewhere  in  today's  Federal 
Register  we  are  proposing  extensive 
data  collection  for  all  six  operating 
administrations.  This  data  would  not. 
however,  be  available  for  some  time. 

[17]  What  if  positive  rates  were  to 
increase  after  DOT  lowered  the  random 
testing  rate?  Is  some  increase  in  the  rate 
of  positive  tests  acceptable?  How  much 
and  why?  Are  there  other  reasons  the 
rate  could  rise  beside  the  lower  random 
test  rate? 

[18]  What  cost  reductions  could  be 
expected  if  the  random  testing  rate  is 
reduced  to  25  percent?  10  percent? 

What  is  the  basis  for  these  estimates? 
Even  if  some  increase  in  positive  rates 
is  expected  with  a  lower  random  testing 
rate,  is  a  reduction  in  the  random  testing 
rate  nevertheless  justified  based  on 
reduced  costs?  Please  explain. 

[19]  Are  there  offsetting  cost  increases 
that  could  occur  at  a  reduced  random 
testing  rate  [e.g.,  consortium  cost  per 
test,  more  accidents)? 

[20]  If  a  change  is  made,  should  it 
apply  equally  to  all  of  the  DOT 
operating  administrations'  programs,  or 
only  as  justified  by  operating 
administration  specific  data?  If 
particular  industries,  segments  of 
industries  or  particular  employers 
achieve  very  low  positive  rates,  should 
they  be  allowed  to  have  different  testing 
rates?  Could  this  be  effectively 
implemented?  Should  random  testing 
rates  be  linked  to  drug  use  in  particular 
groups  based  on  prevalence  or 
incidence  data  available  for  such  groups 
[i.e.,  age  groups,  occupational 
categories,  specific  types  of  worksites?) 

[21]  What  additional  meems  of 
increeising  deterrence  are  available  to 
the  government  and  industry  to 
supplement  random  drug  testing?  How 
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would  these  strategies  work?  What 
would  they  cost?  What  is  the  evidence 
they  work? 

[22]  How  might  DOT  restructure  its 
requirements  for  drug  use  prevention 
programs  to  maximize  the  efficiency 
and  effectiveness  of  prevention  within 
the  transportation  industry? 

[23]  Could  a  “performance  standard" 
work?  Would  there  be  too  much 
incentive  for  some  groups  to  cheat?  How 
could  DOT  effectively  implement  or 
enforce  such  a  standud,  especially  for 
motor  carriers?  Is  the  data  collection 
that  w'ould  be  required  more  trouble  and 
expense  than  conducting  a  higher  rate  of 
random  tests?  Would  the  trouble  and 
expense  vary  by  operating 
administration?  Please  comment  on  the 
difficulties  in  administering  such  a 
program  and  the  increase  in 
enforcement  oversight  that  would  be 
required.  How  could^it  effectively  be 
implemented  for  small  companies? 
Would  it  work  if  implemented  industry- 
by-industry  or  among  segments  of  a 
given  industry?  Could  it  be  effectively 
implemented  and  enforced  employer- 
by-employer? 

[24]  Any  reduction  in  the  random 
testing  rate  will  result  in  less  detection. 
The  lower  the  rate,  the  less  the 
detection.  Are  there  alternative 
approaches  apart  horn  random  testing 
that  could  offset  potential  reductions  in 
detection?  What  is  their  projected 
efficiency  and  effectiveness,  compared 
with  current  programs?  What  would 
they  cost?  What  is  the  basis  of  the  . 
numbers?  Are  there  safety  implications? 

[25]  Are  there  any  additional  data  or 
studies  concerning  rates  of  drug  testing 
and  deterrence  that  may  be  relevant  to 
the  Department’s  consideration? 

[26]  Should  each  operating 
administration  conduct  a  demonstration 
program  to  gather  data  on  the  relative 
effectiveness  of  different  rates  specific 
to  its  regulated  industry?  What  outcome 
measures  would  be  appropriate  in  such 
pilot  programs? 

[27]  Should  one  or  more  operating 
administrations  reduce  the  random 
testing  rate  for  a  specific  time  period 
and  then  analyze  the  results?  What 
period  of  time  is  adequate  for 
determining  the  impact  on  deterrence? 


Regulatory  Analyses  and  Notice 
DOT  Regulatory  Policies  and  Procedures 
The  ANPRM  is  considered  to  be  a 
significant  rulemaking^mder  DOT 
Regulatory  Policies  and  Procedures,  44 
FR 11034,  because  of  the  substantial 
public  and  Congressional  interest  in  this 
subject.  It  is  difficult  to  estimate 
potential  costs  or  benefits  at  this  time 
because  the  Department  is  not 
proposing  specific  options. 

Executive  Order  12612 

This  ANPRM  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Executive  Order  12630 
This  ANPRM  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12630,  and  it  has  been  determined  that 
any  potential  modification  in  the 
random  drug  testing  program  does  not 
pose  the  risk  of  a  taking  of 
constitutionally  protected  private 
property. 

Regulatory  Flexibility  Act 
Depending  on  what,  if  any,  action  is 
ultimately  proposed  and  adopted,  a 
potential  modification  in  the  random 
drug  testing  program  could  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Department  specifically  seeks 
public  comment  on  the  effect,  if  any,  of 
potential  changes  in  the  program  on 
small  entities  as  well  as  any  suggested 
alternative  approaches.  Further  review 
will  be  conducted  based  on  comments 
received  on  this  notice  and  when,  and 
if,  a  notice  of  proposed  rulemaking  is 
issued. 

Paperwork  Reduction  Act 
There  are  a  number  of  reporting  or 
recordkeeping  requirements  associated 
with  DOT-mandated  drug  testing. 
Because  the  purpose  of  this  notice  is  to 
solicit  information,  no  specific  changes 
are  being  proposed  at  this  time.  The 
Department  notes  that  effective 
implementation  of  possible  alternatives 


and  the  gathering  of  data  necessary  to 
justify  any  changes,  compare 
alternatives,  or  permit  the 
implementation  of  some  approaches 
may  require  recordkeeping  and 
reporting  by  the  affected  industries.  We 
are  proposing  substantial  data  collection 
concerning  diug  testing  elsewhere  in 
today’s  Federal  Register. 

National  Environmental  Policy  Act 

The  Department  has  determined  that 
this  rulemaking  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 

Authority:  FAA— 49  U.S.Q  App.  1354(a), 
1355, 1356, 1357, 1401, 1421-1430, 1472, 
1485, 1502;  49  U.S.C  106(g]  revised.  Pub.  L 
97-449,  January  12, 1983. 

FHWA— 49  U.S.C.  504  and  3102;  49  CFR 
1.48. 

FRA— 45  U.S.C.  431, 437, 438,  as  amended; 
Pub.  L.  100-342,  Pub.  L.  102-143;  and  49 
CFR  1.49(m). 

FTA— 49  CFR  1.51,  Pub.  L  102-143. 
RSPA— 49  App.  U.S.C  1672, 1674a,  1681, 
1804, 1308,  2002, 2040;  49  CFR  1.53. 

USCG— 46  U.S.C  2103, 3306,  7101, 7301, 
7701;  49  CFR  1.46. 

Multi-modal  ANPRM  on  Random 
Drug  Testing  Program. 

Issued  on  December  2, 1992,  in 
Washington,  DC 
Andrew  H.  Card,  Jr., 

Secretary. 

Thomas  C  Richards, 

Administrator,  Federal  Aviation 
A  dministration. 

Thomas  D.  Larson, 

Administrator,  Federal  Highway 
Administration. 

Gilbert  E.  Carmichael, 

Administrator,  Federal  Railroad 
Administration. 

Brian  W.  Clymer, 

Administrator,  Federal  Transit 
Administration. 

Douglas  B.  Ham, 

Acting  Administrator,  Research  and  Special 
Prog^rams  Administration. 

Admiral  |.  William  Kime, 

Commandant,  United  States  Coast  Guard. 
[FR  Doc.  92-29690  Filed  12-10-92;  10:00 
am] 
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Tuesday 

December  15,  1992 


Part  X 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Administration 


48  CFR  Parts  2401,  et  al. 

HUD  Acquisition  Regulation  (HUDAR); 
Final  Rule 
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DEPARTMENT  OF  HOUSSNG  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for' 
Administration 

46  CFR  Parts  2401,  2402,  2403,  2405, 
2406,  2409,  2413,  2414,  2415,  2416, 

2419,  2425, 2426, 2428,  2432,  2433, 

2436, 2437,  2446,  2452 

[Doclwt  No.  R-92-1600;  FR-2473-F-02] 

RIN  2535-AA16 

HUD  Acquisition  Regulation  (HUDAR) 

agency:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  makes  final  a 
proposed  rule  published  for  comment 
on  June  8, 1992  (57  FR  24334)  amending 
the  HUD  Acquisition  Regulation 
(HUDAR).  The  final  rule  also  contains 
amendments  not  proposed  on  Jime  8, 
1992  regarding  the  procurement 
activities  of  the  Government  National 
Mortgage  Association  (GNMA). 

EFFECTIVE  DATE:  January  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  L.  Girovasi,  Jr.,  Director,  Policy 
and  Evaluation  Division,  Office  of 
Procurement  and  Contracts,  room  5262, 
451  Seventh  Street,  SW.,  Washington, 

DC  20410-3000  (voice  (202)  708-0294, 
TDD  (202)  708-1112). i(These  are  not 
toll-free  numbers.) 

SUPm^MENTARY  INFORMATION:  The 
information  collection  requirements 
contained  ;in  this  nile^ave  been 
approved  under  the  Papierwork 
Reduction  Act  of  1980  by  die  Office  of 
Management  and  Budget  (OMB),  and 
have'been  assigned  OMB  control 
number  2585-0091. 

Background 

The  uniform  regulation  for  the 
procurement  of  supplies  end  servicesiiy 
Federal  departments  and  agencies,  the 
Federal  .Araquisitian  Reguktionip^i^), 
was  promulgated  on  September  19, 1983 
(48  FR  42102).  The  FAR  is  codified  in 
title  48.  chapter  1,  of  the  Code  of 
Federal  Regulations.  The  HUD 
Acquisition  Regulation  (HUDAR), 
which  implements  the  FAR,  is  codified 
in  title  48,  chapter  24  of  the  Code  of 
Federal  Regulations. 

On  June  8, 1992  (57  FR  24334),  HUD 
proposed  amendments  to  the  HUDAR  to 
update  existing  coverage  and  to  include 
additional  necessary  procedures  to 
reflect  recent  changes  to  the  Federal 
Acquisition  Regulation  (FAR).  No 
comments  were  received  during  the 
public  comment  period,  which  ended 
August  7, 1992.  This  rule  makes  final 


the  amendments,  Bs  revised,  proposed 
on  June  B. 

Amendments  Not  Contained  In 
Proposed  Rule 

The  final  rule  also  contains 
amendments  to  the  HUDAR  nacessaiy  to 
implement  a  policy  by  the  Department 
that  all  procurement  activities  by  the 
Government  National  Mortgage 
Association  (GNMA),  with  the 
exception  discussed  later  in  this 
preamble,  must  be  awarded  in 
conformance  with  the  FAR,  the  HUDAR, 
and  the  Federal  Information  Resounds 
Management  Regulations  (FIRMR). 

The  HUDAR  currently  provides  that 
the  procurement  authority  of  the 
President  of  GNMA,  with  respect  to 
requirements  related  to  GNMA's 
programmatic  functions,  is  exeiqpt  from 
the  HUDAR.  The  Department  has 
determined  that  all  GbQidA  acquisitions 
must  be  conducted  in  accorcWce  with 
the  FAR,  the  HUDAR,  and:die  FHtNSl., 
with  the  exception  of  (1)  transactions 
with  issuers  of  mortgage-backed 
securities,  including  subissuers  (or 
subservicers)  acting  in  place  of 
defaulted  or  otherwise  terminated 
issuers,  in  furtherance  of  GI^'SA’s 
guaranty  ofihose  securities  under 
section  806(g)  of  die  National  Housing 
Act,  and  (2)  transactions  invdlving  the 
sale  or  guaranty  of  financial 
instruments.  Changes  to  §§  2401.601- 
70,  2401.601-72, Bnd  2402.101  are  beii^ 
nmdeto  inqilement  this  policy. 

In  addition  to  the  amendments  with 
respect  to  GNMA,lechnical  corrections 
are  being  made  in  (the  final  rule  to 
§§  2401.601-71,.8401.603-2, 2402.101, 
2403:670,  2406.S0»-71(c),  2415.604^), 
2415.608(a),  2415:612-70,  and 
2452.203-71. These  corrections  are 
neoessaiy  to-correspond  to  the  changes 
contained  in  the  June  8, 1992  proposed 
rule. 

The  Department's  regulations  on 
rulenrnking  Bt24  CFR  part  lOprovide 
that  a  rule  will  be  . published  for  public 
'comment  before  issuing  the  rule  for 
effect.  However,  part  10  provides  for 
exceptions  from  that  general  rule  when 
the  Department  finds  good  cause  to:omit 
advance  notice  and  public  participAticn. 
The  good  cause  requirement  is  satisfied 
when  prior  public  participation  is 
"impracticable,  unnecessary,.t3r  coittraxy 
to  the  public  interest.”  (24  CIR  lOJ;) 

The  Department  finds  that  goodnaioe 
exists  to  publish  the  amendments  for 
efiect  wi^out  first  solicitingpublic 
comment  because  the  prior  public 
participation  is  imnecessary.  Hie 
amendments  are  for  the  purpose  cf 
implementing  changes  in  thedntenuil 
organization  of  the  Department  wddi 
regard  to  GNMA’s  procurement 


authority,  and  technical  changes 
necessary  to  conform  certain  sections  to 
the  amendments  proposed  on  June  8, 
1992. 

Oth4r  Matters 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule 
were  approved  under  the  Paperwork 
Reduction  Act  of  1980  by  OI^,  and 
were  assigned  control  number  2535- 
0091. 

National  Environmental  Policy  Act 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  as 
Teguived  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321-4374) 

(NEPA)  is  unnecessary,  since  the 
■activities  described  in  this  rule  are 
-categorically  excluded  from  the 
•Department’s  NEPA  procedures  under 
24  CFR  50.20(k). 

Executive  Order  12291,  Federal 
Regulation 

This  rule  does  not  constitute  a  "major 
rule”  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291,  Federal 
Regulation,  issued  by  the  President  on 
Pebruary  17, 1981.  An  analysis  of  the 
.rule  indicates  that  it  will  not  (1)  have  an 
Bnnual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
coiKumers,  individual  industries, 
Pederal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
jibility  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunher  of  small  entities  because  the 
changes  relate  to  the  internal 
organization  of  HUD  and  conform  the 
mJDAR  to  the  FAR. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  Section  6(a)  of 
£xecutive  Order  12612,  Federalism,  has 
•detennined  that  the  policies  contained 
tin  this’Tule  will  not  have  substantial 
•directtfiffects  on  States  or  their  political 
subdivisions,  or  the  relationship 
'befeween  the  Federal  government  and 
Die  States,  or  on  the  distribution  of 
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power  and  responsibilities  among  the 
various  levels  of  government.  The  rule 
updates  the  HUD  Acquisition 
Regulation  (HUDAR)  to  reflect  recent 
changes  to  the  Federal  Acquisition 
Regulation  (FAR)  and  makes  technical 
corrections  to  the  agency's  regulation. 

As  a  result,  the  rule  is  not  subject  to 
review  under  the  Order. 

Executive  Order  12606,  The  Family 

The  General  Coimsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  will  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  The 
rule  involves  Departmental  procurement 
procedures. 

Semiannual  Agenda  of  Regulations 

This  rule  was  listed  as  Item  No.  1488 
in  the  Department’s  Semiannual  Agenda 
of  Regulations  published  on  November 
3, 1992  (57  FR  51392,  51432)  pursuant 
to  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  48  CFR  Parts  2401, 
2402, 2403,  2405,  2406,  2409,  2413, 
2414, 2415. 2416. 2419,  2425,  2426, 
2428,  2432,  2433,  2436,  2437,  2446, 

2452 

Government  procurement,  HUD 
acquisition  regulations. 

Accordingly,  title  48,  chapter  24  of 
the  Code  of  Federal  Regulations,  is 
amended  as  follows: 

SUBCHAPTER  A— GENERAL 

PART  2401— FEDERAL  ACQUISITION 
REGULATION  SYSTEM 

1.  The  authority  citation  for  48  CFR 
part  2401  is  revisit  to  read  as  follows: 

Authority:  40  U.S.C  486(c):  42  U.S.C 
3535(d). 

2401.601-70  [Amended] 

2.  Section  2401.601-70  is  revised  to 
read  as  follows: 

2401.601-70  Senior  Procurement 
Executive. 

The  Assistant  Secretary  for 
Administration  is  the  Department’s 
Senior  Procurement  Executive  and  is 
responsible  for  all  Departmental 
procurement  policy,  regulations,  and 
procedures,  except  for  internal 
procedures  related  to  procurement 
transactions  conducted  by  the 
Government  National  Mortgage 
Association.  The  Senior  Procurement 
Executive  is  also  responsible  for  the 
development  of  HUD’s  procurement 
system  standards,  evaluation  of  the 


system  in  accmdance  with  approved 
criteria,  enhancement  of  career  ^ 
management  of  the  procurement  work 
force,  and  certification  to  the  Secretary 
that  the  Department’s  procurement 
system  meets  approved  critmia. 

2401.601-71  [Amerutod] 

3.  Section  2401.601-71  is  revised  to 
read  as  follows: 

2401.601- 71  Office  of  Procurement  and 
Contracts. 

Except  as  provided  otherwise  is  this 
chapter,  the  Office  of  Procurement  and 
Contracts,  in  the  Office  of  the  Assistant 
Secretary  for  Administration,  is 
responsible  for  all  Departmental 
procurement. 

2401.601- 72  [Removed] 

4.  Section  2401.601-72  is  removed. 

2401 .601- 73  [Redesignated  as  2401.601- 

72  and  amended] 

5.  Section  2401.601-73  is 
redesignated  as  2401.601-72  and 
revised  to  read  as  follows: 

2401 . 601 - 72  Government  National 
Mortgage  Association. 

(a)  The  President,  GNMA,  may 
exercise  authority  under  section  306(g) 
of  the  National  Housing  Act  and  24  CFR 
part  390  to  enter  into  agreements  with 
the  issuers  of  mmtgage-backed 
securities.  The  FAR  and  the  HUDAR  do 
not  apply  to  these  transactions, 
including  the  assignation  of  servicing 
requirements  to  a  substitute  servicer  or 
issuer  in  the  event  of  a  default  by,  or 
other  termination  of,  an  issuer. 

(b)  Sales  or  guarantees  of  securities  by 
GN>^  are  outside  the  scope  of  this 
part. 

(c)  All  contracts  that  are  not  within 
the  scope  of  paragraphs  (a)  and  (b)  of 
this  section,  and  that  are  for  the 
acquisition  of  supplies  and  services, 
shall  be  awarded  in  conformance  with 
the  FAR  and  HUDAR  and,  as 
appropriate,  the  FIRMR. 

2401.691-74  [Redesignation  as  2401.601- 

73  and  amend^ 

6.  Section  2401.601-74  is 
redesignated  as  2401.601-73  and 
revised  to  read  as  follows: 

2401.601- 73  Regional  Offices. 

(a)  Procurement  of  supplies  and 
services  for  HUD  Regional  requirements 
is  accomplished  at  each  Regional  Office 
by  the  Regional  Contracting  Division, 
which  may  redelegate  contracting 
authority  to  qualified  employees  in 
Regional  and  Field  Offices. 

(b) (1)  The  Regional  Administrator 
diall  redelegate  to  Field  Office  Etirectors 
of  Housing  Management  the  following 


procurement  authority  related  to  the 
management  or  disposition  of  properties 
owned  or  held  by  HUD  as  mortgagee-in¬ 
possession  under  the  National  Housing 
Act  (12  U.S.C  1701-1749): 

(1)  Emergency  procurement  authority 
(pursuant  to  FAR  6.302-2);  and 

(ii)  In  those  Field  Offices  without  full¬ 
time  contracting  personnel,  small 
purchase  authority  (pursuant  to  FAR 
part  13). 

(2)  The  Regional  Administrator  may 
also  redelegate  small  purchase  authority 
to  Office  of  Housing  employees 
designated  by  the  Field  Office  Director 
of  Housing  Management  in  those  Field 
Offices  without  full-time  contracting 
personnel. 

(c)  Any  redelegation  of  procurement 
authority  in  paragraphs  (a)  and  (b)  of 
this  section  shall  be  accomplished  on  a 
Standard  Form  1402,  Certificate  of 
Appointment,  which  nuty  be  revoked 
upon  a  showing  that  the  individual  has 
consistently  failed  to  adhere  to  sound 
procurement  practices.  Any  revocation 
of  authority  in  (b)  above  shall  only 
occur  after  consultation  with  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

2401.603-2  [Amended] 

7.  Section  2401.603-2,  paragraph  (c) 
is  revised  to  read  as  follows: 

2401.603- 2  Selection. 

•  •  •  •  • 

(c)  Training  courses  as  prescribed  by 
the  Senior  Procurement  Executive. 

•  •  •  *  • 

2401.603- 3  [Amended) 

8.  Section  2401.603-3,  paragraph  (b) 
is  amended  by  removing  ffie  words 
"Field  Office  Managers  or  Supervisors” 
and  adding,  in  their  place,  the  words 
"Appointing  officials.” 

PART  2402— OERNTTIONS  OF  WORDS 
AND  TERMS 

9.  The  authority  citation  for  48  CFR 
part  2402  is  revis^  to  read  as  follows: 

Authority:  40  U.S.C  486(c);  42  U.S.C. 
3535(d). 

2402.101  [Amended] 

10.  In  section  2402.101,  tmder  the 
definition  "Head  of  Contracting 
Activity,”  paragraph  (2)  is  revised, 
paragraphs  (3).  (4),  and  (5)  are  removed, 
paragraph  (6)  is  redesignated  as 
paragraph  (3)  and  revised,  and  a  new 
definition  is  added  in  alphabetical 
order,  to  read  as  follows: 

2402.101  Oefinitione. 

•  «  •  •  • 

Head  of  Contracting  Activity  is 
defined  in  accordance  writh  the  FAR. 
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The  following  HUD  officials  are 
designated  HCAs: 

«  •  •  •  *  • 

(2)  The  Regional  Directors,  Offices  of 
Administration,  for  Regional  Office 
procurements,  which  authority  may  be 
redelegated  to  the  Director,  Regional 
Contracting  Division: 

(3)  The  President,  Government 
National  Mortgage  Association  (GNMA), 
for  procurement  transactions  that  are 
conducted  by  GNMA  in  accordance 
with  2401.601-72(c). 

•  •  •  •  • 

Source  Selection  Official  (SSO) — 
means  the  head  of  the  funding  office,  or 
designee. 

PART  240^MPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTS  OF  INTEREST 

11.  The  authority  citation  for  48  CFR 
part  2403  is  revised  to  read  as  follows: 

Authority:  42  U.S.C  3535(d). 

Subpart  2403.3 — [Amended] 

12.  The  heading  for  subpart  2403.3  is 
amended  by  removing  the  words 
“Identical  Bids  and”. 

13.  A  new  section  2403.670  is  added 
to  subpart  2403.6,  to  read  as  follows; 

2403.670  Solicitation  Provision  and 
Contract  Clause.' 

Insert  the  clause  at  2452.203-70  in  all 
solicitations  and  contracts,  and  the 
provision  at  2452.203-71  in  all 
solicitations. 

SUBCHAPTER  B— COMPETITION  AND 
ACQUISITION  PLANNING 

PART  2405— PUBUCIZING  CONTRACT 
ACTIONS 

14.  The  authority  citation  for  48  CFR 
part  2405  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  253;  40  U.S.C.  486(c); 
42  U.S.C  3535(d);  and  FAR  class  deviation 
approved  November  15, 1990. 

15.  Subpart  2405.3,  consisting  of 
section  2405.301,  is  added,  to  read  as 
follows: 

Subpart  2405.3 — Synopses  of  Contract 
Awards 

2405.301  General 

(b)  All  contract  awards  exceeding  the 
small  purchase  limitation  shall  be 
synopsized  in  the  Commerce  Business 
Daily,  without  exception. 


'  This  HUDAR  provision/clause  has  been 
submitted  to  the  FAR  Secretariat  for  consideration 
as  FAR  coverage  nvith  Govemmentwide  application. 
In  the  event  that  similar  FAR  coverage  is  issued, 
HUD  will  rescind  the  corresponding  HUDAR  text 


PART  2406— COMPETITION 
REQUIREMENTS 

16.  The  authority  citation  for  48  CFR 
part  2406  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  253;  40  U.S.C  486(c); 
42  U.S.C.  3535(d). 

2406.304- 70  (Removed] 

17.  Section  2406.304-70  is  removed. 

2406.304- 71  (Redeelgneted  ae  2406.304- 
70] 

18.  Section  2406.304-71  is 
redesignated  as  2406.304-70. 

19.  Section  2406.304-72  is 
redesignated  as  2406.304-71,  and 
paragraph  (c)  is  revised  to  read  as 
follows: 

2406.304-71  Approval  of  the 
juBtification — Procurement  Review  Board. 

•  •  •  • 

(c)  Regional  Administrators-Regional 
Housing  Commissioners  may  provide 
for  the  operation  of  Regional 
Procurement  Review  Boards. 

PART  2409— CONTRACTOR 
QUAUFICATIONS 

20.  The  authority  citation  for  48  CTR 
part  2409  is  revised  to  read  as  follows- 

Authority:  40  U.S.C.  486(c):  42  U.S.C. 
3S35(d). 

2409.501  [Removed] 

21.  Section  2409.501  is  removed. 

2409.502  [Amended] 

22.  Section  2409.502  is  amended  by 
removing  the  words  “consulting 
services”  and  adding,  in  their  place,  the 
words  “advisory  and  assistance 
services”. 

23.  A  new  section  2409.503  is  added, 
to  read  as  follows; 

2409.503  Waiver. 

The  Senior  Procurement  Executive  is 
authorized  to  waive  any  general  rule  or 
procedure  in  FAR  Subpart  9.5  by 
determining  that  its  application  to  a 
particular  situation  would  not  be  in  the 
Government's  interest. 

2409.504  [Amended] 

24.  Section  2409,504  is  amended  by 
revising  the  introductory  text  to  read  as 
follows; 

2409.504  Contracting  officer 
reeponsibiiitiea. 

The  following  actions  are  required  for 
all  contract  actions  covered  by 
2409.502: 

WWW** 


SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACTING  TYPES 

PART  2413— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

25.  The  authority  citation  for  48  CFR 
part  2413  is  revised  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  42  U.S.C. 
3535(d). 

26.  In  section  2413.505-2,  paragraph 
(b)  is  revised  to  read  as  follows; 

2413.505-2  Agency  order  forms  in  lieu  of 
Optional  Forma  347  and  348. 
***** 

(b)  For  small  purchase  under  the 
Acquired  Property  Program,  Contracting 
Officers  may  use  HUD  Form  2542, 
Purchase  Order  and  Payment 
Authorization.  This  form  may  also  be 
used  for  the  following: 

(1)  Construction  work  under  the  small 
purchase  limitation;  however,  if  over 
$2,000,  the  Davis-Bacon  Act  and  related 
requirements/clauses  are  applicable;  or 

(2)  Services,  including  indefinite 
delivery  purchase  orders:  however,  if 
over  $2,500,  the  Service  Contract  Act 
and  related  requirements/clauses  are 
applicable. 

PART  2414— SEALED  BIDDING 

27.  The  authority  citation  for  48  CFR 
part  2414  is  revised  to  read  as  follows: 

Authority:  41  U.S.C.  253;  42  U.S.C.  486(c); 
42  U.S.C.  3535(d). 

28.  Section  2414.406-3  is  revised  to 
read  as  follows: 

2414.406-3  Other  mistakes  disclosed 
before  award. 

(e)  The  determination  to  allow  a 
bidder  to:  Correct  a  mistake  in  bid 
discovered  before  award  (other  than 
obvious  clerical  errors):  withdraw  a  bid; 
or,  neither  correct  nor  withdraw  a  bid 
shall  be  submitted  to  the  Head  of  the 
Contracting  Activity  for  approval. 

PART  2415— CONTRACTING  BY 
NEGOTIATION 

29.  The  authority  citation  for  48  CFR 
part  2415  is  revised  to  read  as  follows:  ' 

Authority:  41  U.S.C.  253;  40  U.S.C.  486(c); 
42  U.S.C.  3535(d). 

30.  In  section  2415.407,  paragraph  (a) 
is  revised  to  read  as  follows: 

2415.407  Solicitation  provisions. 

(a)  The  Contracting  Officer  shall  insert 
a  provision  substantially  the  same  as  the 
provision  at  2452.215-70,  Proposal 
Content  and  Outline,  in  all  negotiated 
solicitations  above  the  small  purchase 
limitation.  Include  Section  6  in 
paragraph  (b)  of  the  provision  if  the 
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solicitation  requires  work  on  or  access 
to  sensitive  automated  systems  and 
HUDAR  clause  2452.237-76  is 
included. 

*  •  •  *  • 

31.  Section  2415.604  is  revised  to  read 
as  follows: 

2415.604  RcsponsibHMM. 

tb)  For  procurements  of  $500,000  or 
more,  the  technical  requirements  related 
to  source  selection  shall  be  performed 
by  a  Soiuce  Evaluation  Board  (SEB),  as 
described  in  2415.612.  For 
procurements  under  $500,000,  the 
technical  requirements  related  to  source 
selection  shall  be  performed  by  a 
Technical  Evaluation  Panel  (1^); 
except  that  an  SEB  may  be  used  for 
procurements  imder  $500,000  at  the 
request  of  the  head  of  the  funding  office. 

32.  In  section  2415.608,  paragraph  (a) 
is  revised  to  read  as  follows: 

2415.608  Proposal  evaluation. 

(a)(2)  Technical  evaluation.  The 
technical  evaluation  shall  assign  each 
proposal  a  score  on  the  basis  of  the 
factors  specified  in  the  solicitation.  The 
technical  evaluation  shall  identify  each 
proposal  as  being  either  acceptable  or 
unacceptable.  A  proposal  shdl  be 
considered  rmacceptable  if  it  is  so 
clearly  deficient  that  it  cannot  be 
corrected  through  written  or  oral 
discussions.  Pr^etermined  cut-off 
scores  designed  to  determine  a 
threshold  level  of  acceptability  of 
proposals  shall  not  be  employed. 

(3)  A  technical  evaluation  report  shall 
be  prepared  and  signed  by  the  technical 
evaluator  or  evaluators,  furnished  to  the 
Contracting  Officer,  and  maintained  as  a 
permanent  record  in  the  official 
procurement  file.  In  addition  to  the 
documentation  listed  in  FAR 
15.608(a)(2)  (iMiv),  the  report  shall 
include: 

(i)  The  score  of  each  proposal; 

(ii)  A  narrative  evaluation  specifying 
the  strengths  and  weaknesses  of  eadt 
proposal; 

(iii)  Any  reservations  or  qualifications 
that  may  bear  upon  the  selection  of  a 
source  or  soiut:es  for  negotiation  and/or 
award; 

(iv)  Specific  technical  reasons 
supporting  a  determination  of 
unacceptability  with  respect  to  any 
proposal;  and 

(v)  Score  sheets  of  all  evalxiators. 

*  *  *  *  41 

2415.611  {RemovMq 

33.  Section  2415.611  is  removed. 

2415.611-70  [Removed] 

34.  Section  2415.611-70  is  removed. 


35.  Section  2415.613  is  redesignated 
as  section  2415.612  and  revised  to  read 
as  follows: 

241 5.61 2  Formal  source  eelectlort. 

(b)  Responsibilities.  (1)  Selection  of 
the  source(s)  to  award  shall  be  made  by 
the  Source  Election  Official  (SSO),  who 
is  the  head  of  the  funding  office,  or  by 
his  or  her  designee. 

(2)  To  assist  the  SSO  in  evaluating 
proposals  and  making  the  selection,  the 
SSO  shall  designate  a  Source  Evaluation 
Board  (SEB)  composed  of  a  chairperson, 
voting  members,  and  advisors. 

36.  Section  2415.613-70  is 
redesignated  as  2415.612-70  and 
revised  to  read  as  follows: 

2415.612- 10  ProcMlurM.* 

(a)  Evaluation.  (1)  After  the  date  to 
receipt  of  proposals,  the  Contracting 
Officer  will  forward  copies  of  the 
technical  portion  of  ea^  proposal  to  the 
SEB  Chairperson  or  his  or  her  desimee, 
who  shall  be  responsible  for  custody  of 
the  proposals  throughout  the  evaluation 
process.  The  cost  portion  of  each 
proposal  shall  be  retained  by  the 
Contracting  Officer  pending  initial 
technical  evaluation  by  the  SEB. 

(2)  The  SEB  shall  conduct  a  technical 
evaluation  of  each  proposal  in 
accordance  with  the  requirements  in 
2415.608(a)(2). 

(3)  After  the  initial  technical 

evaluation,  the  Contracting  Officer  and 
the  SEB  shall  evaluate  the  cost  portion 
of  each  proposal.  _ 

(b)  Competitive  range.  Unless  the  SEB 
is  prepared  to  recommend,  in 
accordance  with  FAR  15.610(a)(3),  that 
the  award  be  made  on  the  basis  of  the 
most  favorable  initial  proposal,  the 
Contracting  Officer  shall,  with  the 
advice  of  the  SEB,  establish  a 
competitive  range  based  on  evaluation 
of  all  the  factors  to  award,  including 
cost  or  price. 

(c)  wiitten  or  oral  discussions.  The 
Ccmtracting  Officer,  with  the  assistance 
of  the  SEB,  shall  conduct  written  or  oral 
discussions  with  all  ofierors  within  the 
competitive  range,  as  required  by  FAR 
15.610. 

(d)  Source  selection  decision.  The 
SEB  shall  document  its  selection 
recommendation  or  recommendations 
in  a  final  report  addressed  to  the  SSO. 
The  report  ^all  contain  the 
documentation  specified  in 
2415.608(a)(3). 

2415.613- 71  [Removed] 

37.  Section  2415.613-17  is  removed. 


*This  HUDAR  ptoviskm/clausa  ha*  been 
submitted  to  the  FAR  Secretariat  for  consideration 
as  FAR  corerage  witb  Goremmentwide  appNcation. 
In  the  event  that  siiniJar  FAR  coverage  is  issued, 
HUD  %vill  rescind  the  corresponding  HUDAR  text 


38.  A  new  section  2415.613  is  added 
to  read  as  follows: 

2415.613  Alternative  source  seiection 
procedures. 

(a)  The  Department  of  Housing  and 
Urban  Development  uses  procedures 
authorized  by  FAR  15.613  for  all 
research  end  development  contracts  and 
other  contracts  where  the  contractor’s 
proposed  methodology  of  carrying  out 
the  work  is  a  significant  selection  factor. 

(b)  These  procedures  allow  to  limited 
oral  or  written  discussions  to  avoid 
technical  leveling,  a  request  for  best  and 
final  offers,  and  selection  of  source(s) 
to  negotiation  of  e  final  ctmtract. 

39.  A  new  section  2415.613-70  is 
added  to  read  as  follows: 

2415.613- 70  Technical  evaluation. 

Depending  on  the  anticipated  dollar 

value  of  the  procurement  (see  2415.604 
6md  2415.612(a)),  either  a  TEP  or  SEB 
shall  perform  the  required  technical 
evaluation  of  proposals  received  in 
accordance  with  2415.608  and 
2415.612,  respectively. 

40.  A  new  section  2415.613-71  is 
added  to  read  as  follows: 

2415.613- 71  UmHad  wrMon  or  oral 
discussions. 

Limited  written  or  oral  discussions 
shall  be  conducted  with  eadb  offaror 
considered  to  be  within  the  competitive 
range.  These  discussions  should  ad^lress 
technical  weaknesses  of  the  particular 
ofier,  as  well  as  cost  issues,  to  the  fullest 
extent  practicable  while  avoiding 
techni^  leveling. 

41.  A  new  section  2415.613-72  is 
added  to  read  as  follows: 

2415.613- 72  Seleetion  and  final 
negotiation. 

(a)  Selection.  After  the  close  of 
discussions  and  receipt  of  best  and  final 
offers,  the  TEP  or  SEB  shall  perform  a 
final  evaluation  and  prepare  its 
selection  recommendation  to  the 
contracting  officer  or  SSO,  respectively. 
Based  on  this  evaluation,  the 
contracting  officer  or  SSO  shall  select 
for  final  contract  negotiation  the 
offeror(s)  whose  proposal  is  most 
advantageous  to  the  Government  in 
terms  of  price/cost,  technical  and  other 
relevant  fact(»s  included  in  the 
solicitation. 

(b)  Final  negotiation.  This  includes 
reaching  agreement  with  the  selected 
source  on  any  remaining  cost/price, 
technical,  socioeconomic,  or  other 
issues  that  will  condition  performance 
of  the  contract  and  setting  forth  those 
terms  and  conditimis  in  a  mutually 
acceptable  contract  document  No  factor 
or  condition  that  could  have  had  any 
effect  on  the  selection  process  may  be 
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changed  at  this  point.  These 
negotiations  are  led  by  the  contracting 
officer  and  may  include  any  technical, 
audit,  or  support  personnel  he/she 
deems  necessary. 

PART  2416-TYPES  OF  CONTRACTS 

42.  The  authority  citation  for  48  CFR 
part  2416  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d). 

43.  Section  2416.504  is  revised  to  read 
as  follows: 

2416.504  Indefinite-quantity  contracts. 

(e)  The  contracting  officer  shall  insert 
the  clause  at  2452.216-75,  Unpriced 
Task  Orders,  in  contracts  for  which  task 
orders  are  individually  negotiated  and 
there  may  be  a  need  to  issue  impriced 
task  orders;  provided,  however,  that  the 
contracting  officer  shall  ensure  that  the 
cost  of  the  work  authorized  by  the  task 
order  is  not  in  excess  of  the  fimds 
obligated  vmder  the  contract. 

SUBCHAPTER  O— SOCIOECONOMIC 
PROGRAMS 

PART  2419-SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

44.  The  authority  citation  for  48  CFR 
part  2419  is  revised  to  read  as  follows: 

Audiority:  40  U.S.C  486(c);  42  U.S.C. 
3535(d). 

45.  Subpart  2419.7,  consisting  of 
section  2419.708,  is  added  to  read  as 
follows: 

Subpart  2419.7 — Subcontracting  with 
Small  Businesses  and  Small 
Disadvantaged  Business  Concerns 

2419.708  Solicitation  Provisions  ar>d 
Contract  Clauses.* 

(d)  The  Contracting  Officer  shall 
insert  the  provision  at  2452.219-70  in 
negotiated  solicitations  exceeding 
$500,000  that  are  not  set  aside  for  small 
business  or  8(a)  concerns. 

(e)  The  Contracting  Officer  shall  insert 
the  provision  at  2452.219-70  with 
Alternate  I  in  sealed  bid  solicitations 
exceeding  $500,000  that  are  not  set 
aside  for  small  business  or  8(a) 
concerns. 

46.  A  new  part  2425,  consisting  of 
section  2425.402,  is  added  to  read  as 
follows: 


*The  coverage  provided  in  paragrapiu  (d)  and  (e) 
have  been  eub^tted  to  the  FAR  Secretariat  for 
consideration  as  FAR  coverage  with 
Govenunentwide  application.  In  the  event  that 
similar  FAR  coverage  is  issued.  HUD  «viU  rescind 
the  corresponding  HUDAR  text 


PART  2426-TRADE  AGREEMENTS 
ACT 

Authority:  42  U.S.C.  3535(d). 

2425.402  Policy. 

It  is  the  Department’s  policy  to 
determine  whether  the  Trade 
Agreements  Act  applies  based  on  the 
total  estimated  dollar  value  of  the 
proposed  acquisition  before  the 
sobcitation  is  issued,  including  all  line 
items  and  options. 

PART  2426— OTHER 
SOCIOECONOMIC  PROGRAMS 

47.  That  authority  citation  for  48  CFR 
part  2426  is  added  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  42  U.S.C. 
3535(d). 

2426.201  [Amended] 

48.  Section  2426.201  is  amended  by 
removing  the  term  “OSDBU”,  wherever 
it  appears,  and  inserting  in  its  place  the 
words  “Deputy  Assistant  Secretary  for 
Intergovernmental  Relations,  in 
coordination  with  OSDBU". 

SUBCHAPTER  E-GENERAL 
CONTRACTING  REQUIREMENTS 

PART  2428— BONDS  AND  INSURANCE 

49.  The  authority  citation  for  48  CFR 
part  2428  is  revised  to  read  as  follows: 

Authority;  40  U.S.C.  486(c);  42  U.S.C. 
3535(d). 

2428.203  and  2428.203-70  [Redesignated 
as  2428.204  and  2428.204-70] 

50.  Sections  2428.203  and  2428.203- 
70  are  redesignated  as  sections  2428.204 
and  2428.204-70,  respectively. 

PART  2432— CONTRACT  FINANCING 

51.  The  authority  citation  for  48  CFR 
part  2432  is  revised  to  read  as  follows: 

Authority:  31  U.S.C  3901-3906;  40  U.S.C. 
486(c):  42  U.S.C  3535(d). 

52.  Section  2432.402  is  revised  to  read 
as  follows; 

2432.402  General. 

(e)(1)  The  Determination  and  Findings 
requir^  by  FAR  32.402(c)(l)(iii)  shall 
be  made  by  the  Director,  Office  of 
Procurement  and  Contracts  for 
Headquarters  contracts,  or  the  Director 
of  Administration,  for  Regional/Field 
contracts. 

(2)  Each  advance  payment  situation 
shall  be  coordinated  with  the  Office  of 
Finance  and  Accounting,  for 
Headquarters,  or  the  Regional 
Accoimting  Division,  for  Regional/Field 
contracts,  before  authorization  may  be 
given,  to  ensure  that  there  are  controls 
in  place  to  assure  proper  administration 
of  advance  paymmts. 


53.  A  new  section  2432.906  is  added 
to  subpart  2432.9,  to  read  as  follows: 

2432.906  Contract  financing  payments. 

Periods  for  pa)rment  shorter  than  30 
days  shall  not  be  specified  in  contracts 
without  the  prior  approval  of  the  Office 
of  Finance  and  Accounting,  for 
Headquarters  contracts,  and  shall  be 
coordinated  with  the  Regional 
Accoimting  Division,  for  Regional/Field 
Office  contracts,  to  ensure  that 
procedures  are  in  place  to  allow  timely 
pa)mient. 

PART  2436-PROTESTS,  DISPUTES, 
AND  APPEALS 

54.  The  authority  citation  for  48  CTR 
part  2433  is  revised  to  read  as  follows: 

Authority:  31  U.S.C.  3551-3556;  40  U.S.C. 
486(c):  42  U.S.C.  3535(d). 

55.  Section  2433.103  is  revised  to  read 
as  follows: 

2433. 1 03  Protests  to  the  agency. 

(a)(2)  When  the  Contracting  Officer 
makes  a  determination  to  award  a 
contract  notwithstanding  a  protest,  as 
authorized  by  FAR  33.103(a)(2),  that 
determination  shall  be  approved  by  the 
HCA  before  award,  after  consultation 
with  the  Office  of  General  Counsel. 

(e)(4)  Protests  received  after  award 
that  are  filed  only  with  the  Department 
shall  be  decided  promptly  by  the 
Contracting  Officer  after  consultation 
with  appropriate  officials,  including  the 
program  office  and  the  Office  of  (General 
Counsel. 

2433.103- 70.  [Removed] 

56.  Section  2433.103-70  is  removed. 

2433.103- 71  [Redesignated  as  2433.103- 
70] 

57.  Section  2433.103-71  is 
redesignated  as  section  2433.103-70. 

2433.104  [Amended] 

58.  Section  2433.104  is  amended  by 
redesignating  paragraph  (f)  as  paragraph 
(g)- 

2433.104- 70  [Removed] 

59.  Section  2433.104-70  is  removed. 

SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 

PART  2436— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

60.  The  authority  citation  for  48  CFR 
part  2436  is  revised  to  read  as  follows: 

Authority:  40  U.S.C.  286(c);  42  U.S.C 
3535(d). 

2436.602-2  [Amended] 

61.  Section  2436.602-2(a)  is  amended 
by  adding  the  words  "(whi^  may 
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include  preselection  boards)”  after  the 
words  “permanent  or  ad  hoc”  in  the 
ftrst  sentence,  and  by  adding  paragraph 

(a)(3)  to  read  as  follows: 

2436.602- 2  Evaluation  boards. 

(a)*  *  • 

(3)  Begional  Program  Office  Director 
for  boards  appointed  at  the  Regional 
Office  level. 

***** 

2436.602- 4  [Amandad] 

62.  Section  2436.602-4  is  revised  to 
read  as  follows: 

2436.602- 4  Salactlon  authority. 

(a)  The  final  selection  decision  shall 
be  made  by  the  appropriate  Primary 
Organization  Head  (Headquarters),  the 
appropriate  Field  Office  Manager 
(Field),  or  the  appropriate  Regional 
Program  Office  Direction  (Region). 

2436.602- 5  [Amandad] 

63.  Section  2436.602-5  is  amended  by 
replacing  the  number  "$10,000”  with 
the  words  “the  small  purchase 
limitation”. 

PART  2437— SERVICE  CONTRACTING 

64.  The  authority  citation  for  48  CFR 
part  2437  is  revised  to  read  as  follows: 

Authority;  40  U.S.C.  486(c);  42  U.S.C. 
3535(d). 

Subpart  2437.2 — Advisory  and 
Assistance  Services 

65.  Subpart  2437.2  is  retitled  to  read 
as  set  forth  above. 

2437.110  [Amandad] 

66.  In  section  2437.110,  new 
paragraphs  (g)  and  (h)  are  added  to  read 
as  follows: 

2437.110  Solicitation  proviaiona  and 
contract  clauaaa.* 

*  1|  *  *  * 

(g)  The  contracting  officer  shall  insert 
the  clause  at  2452.237-76  in 
solicitations  and  contracts  that  involve 
work  on  or  access  to  sensitive 
automated  systems. 

(h)  The  Contracting  Officer  shall 
insert  the  clause  at  2452.237-77, 
Observance  of  Legal  Holidays  and 
Administrative  Leave,  in  all 
solicitations  and  contracts  where 
contractor  personnel  will  be  working 
on-site  in  any  HUD  office. 


*The  HUDAR  provision*  in  paragraphs  (g)  and 
(h)  of  this  section  have  been  submitted  to  die  FAR 
Secretariat  for  consideration  as  FAR  coverage  with 
Governmentwide  application.  In  the  event  that 
similar  FAR  coverage  is  Issued.  HUD  will  rescind 
the  corresponding  HUDAR  text. 


2437.205  [AnMndwi] 

67.  In  section  2437.205,  paragraph 

(b)(6)  is  amended  by  removing  the 
words  “consulting  services”  wherever 
they  appear,  and  adding  in  their  place 
the  words  “advisory  and  assistance 
services”. 

SUBCHAPTER  G— CONTRACT 
MANAGEMENT 

PART  244&-OUALITY  ASSURANCE 

68.  The  authority  citation  for  48  CFR 
part  2446  is  revised  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  42  U.S.C 
3535(d). 

69.  A  new  subpart  2446.7  consisting 
of  section  2446.710  is  added  to  read  as 
follows: 

Subpart  2446.7— Warranties 

2446.710  Contract  clauses. 

(c)(1)  The  contracting  officer  may 
include  a  clause  substantially  the  same 
as  FAR  52.246-19,  Warranty  of  Systems 
and  Equipment  under  Performance 
Specifications  or  Design  Criteria, 
whenever  it  is  in  the  ^vemment’s 
interest. 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

PART  2452— SOLICITATiON 
PROVISIONS  AND  CONTRACT 
CLAUSES 

70.  The  authority  citation  for  48  CFR 
part  2452  is  revised  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  42  U.S.C 
3535(d). 

71.  A  new  section  2452.203-70  is 
added  to  read  as  follows: 

2452.203-70  Prohibition  against  the  use  of 
Federal  employees.* 

As  prescribed  in  2403.670,  insert  the 
following  clause  in  solicitations  and 
contracts: 

PROHIBITION  AGAINST  THE  USE  OF 
FEDERAL  EMPLOYEES 

December  1992 

In  accordance  with  Federal  Acquisition 
Regulation  3.601,  contracts  are  not  to  be 
awarded  to  Federal  employees  or  a  business 
concern  or  other  organization  owned  or 
substantially  owned  or  controlled  by  one  or 
more  Federal  employees.  For  the  purposes  of 
this  contract,  this  prohibition  against  the  use 
of  Federal  employees  includes  any  work 
performed  by  the  Contractor  or  any  of  its 
employees,  subcontractors,  or  consultants. 
(End  of  clause) 

72.  A  new  section  2452.203-71  is 
added  to  read  as  follows: 


*  Thi*  HUDAR  clause  has  been  submitted  to  the 
FAR  Secretariat  for  consideration  as  FAR  coverage 
%vith  Governmentwide  application.  In  the  event  that 
similar  FAR  coverage  is  issued,  HUD  will  rescind 
the  corresponding  HUDAR  text. 


2452.203-71  Certification  regarding 
Federal  empioymenL* 

As  prescribed  in  2403.670,  insert  the 
following  provision  in  solicitations; 
CERTIFICATION  REGARDING  FEDERAL 
EMPLOYMENT 

December  1992 

^  By  submitting  an  offer,  the  offeror  hereby 
certifies  that  it  is  not  owned  or  substantially 
owned  or  controlled  by  one  or  more  Federal 
employees. 

(End  of  provision) 

(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  2535-0091). 

2452.215-70  [Amandad] 

73.  In  2452.215-70,  paragraph  (b)  of 
the  provision  is  amended  by  adding  a 
new  Section  6  to  the  end  of  the 
paragraph,  and  by  revising  paragraphs 
(c)  and  (d),  to  read  as  follows: 

2452.215-70  Proposal  content  and  outline. 
***** 

(b)  Part  I— Technical  and  Management. 

***** 

Section  6:  Security  Investigation.  The 
offered  shall  address  in  its  technical  proposal 
how  it  intends  to  manage  the  security  of 
automated  systems  as  required  by  HUDAR 
clausa  2452.237-76.  This  includes 
developing  security  procedures,  requesting 
background  investigations  for  employees  and 
subcontractors  as  required,  and  requesting 
investigations  for  replacements  of  such 
individuals  as  necessary  due  to  himover, 
rotation,  or  other  reasons.' 

(c)  Part  If — Cost  and  Pricing  Data. 

(1)  Furnish  cost  or  pricing  data  using  the 
SF-1411,  Contract  Pricing  Proposal,  provided 
in  Section  L  of  this  solicitation,  and  the 
instructions  attached  to  it,  which  are  also 
printed  at  FAR  15.804-6.  Round  all  amounts 
to  the  nearest  dollar.  Your  data  will  be 
subject  to  review  and  evaluation  by  various 
Government  personnel,  and  thus  the 
estimates  furnished  on  the  SF-1411  should 
be  supported  by  the  required  supplemental 
data  so  that  the  review  and  evaluation  can  be 
conducted  with  a  minimum  amount  of  delay 
and  effort.  In  particular,  ensure  that  the 
following  essential  elements  are  provided: 

(i)  A  summary  of  total  cost  by  cost  element 
cross-reference  to  each  proposed  contract 
line  item  (instruction  number  1). 

(ii)  Identification  of  the  basis  for  the  kinds, 
quantities,  and  cost  of  all  material  elements 
proposed;  and  a  consolidated  priced 
summary  of  individual  material  quantities,  or 
•a  consolidated  price  bill  of  material  (BOM), 
for  the  entire  proposal.  A  well  prepared  BOM 
includes;  part  number/description,  unit  cost, 


*This  HUDAR  provision  has  been  submitted  to 
the  FAR  Secretariat  for  consideration  as  FAR 
coverage  with  Goveinmentwide  application.  In  the 
event  that  similar  FAR  coverage  is  issued,  HUD  will 
rescind  the  corresponding  HUDAR  text 
'This  provision  (Section  6)  has  been  submitted 
to  the  FAR  Secretariat  for  consideration  as  FAR 
coverage  with  Governmeotwide  application.  In  the 
event  that  similar  FAR  coverage  is  issued,  HUD  will 
rescind  the  corresponding  HUDAR  text 
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quantity  required,  any  nonrecurring  costs, 
extendi  costs,  and  basis  for  the  proposed 
price  (quotation,  prior  buy,  similar  item,  ate.) 
(instru^on  number  1.  Materials). 

(iii)  For  each  stdKXHitract  over  $100,000 
show:  source,  deliverable,  quantity,  price, 
type  of  subcontract,  degree  of  competition, 
l^is  for  selecting  vendor  and  establishing 
reasonableness  of  price.  Whan  required,  the 
subcontractor’s  cost  or  pricing  data  must  be 
submitted  with  the  oSaror’s  initial  proposal. 

If  available  and  if  required  by  FAR  15.806, 
the  contractor  should  providis  the  results  of 
review  and  evaluation  of  subcontract 
pnoposals.  Though  not  required,  the  offoror 
should  provide  reasons  for  omitted  data/ 
reviews  with  dates  when  data/reviews  will 
be  available  (instruction  number  1, 

Materials). 

(iv)  A  Justification,  submitted  on  an  SF- 
1412,  rjAwn  far  Exemption  frmn  Submission 
of  Certified  Cost  or  Pricing  Data,  when 
claiming  an  exemption  submitting  cost 
or  pricing  data  (hutiuction  number  1, 
Materials). 

(v)  A  time  phased,  e.g.,  qumterly,  annua), 
br^down  of  labor  rates  and  hours  by 
category  or  skill  level,  and  the  basis  be  the 
estimates  of  rates  and  hours,  e.g.,  historical 
experiences,  engineering  estimates,  learning 
curves,  etc.  If  labor  is  the  allocation  base  for 
indirect  costs,  summarize  for  each  overhead 
pool  and  year  (instruction  number  1,  Directed 
Labor). 

(vi)  In  the  absence  of  a  fmward  pricing  rate 
agreMDsnt  or  indirect  rate  proposal,  the 
contracts  should  show  how  indirect  rates 
were  estimated  and  applied  as  a  basis  for 
evaluating  the  roaaonaUeness  of  the 
proposed  rates.  Support  for  the  indirect  rates 
could  consist  of  cost  breakdowns,  trends,  and 
budgetary  data  (instruction  number  1, 

Indii^  Costs). 

(vii)  Identification  of  all  other  costs  by 
category  and  basis  for  pricing  (instruction 
number  1.  Other  Costs). 

(viii)  When  claiming  costs  of  money,  the 
contractor  must  submit  Form  CASB  CMF 
and  show  the  calculation  of  the  |»oposed 
amount  (instruction  number  1,  Facilities 
Capital  Cost  of  Money). 

(ix)  Identification  of  cost  or  pricing  data, 
i.e.,  data  that  are  verifiable  and  factual,  and 
an  explanation  of  the  estimating  process. 
When  applicable,  the  following  items  should 
be  specifically  identified; 

(A)  Judgmental  factors  and  the  methods 
used  in  the  estimate,  including  those  used  in 
prelecting  from  known  data;  and 

(B)  The  nature  and  amount  of  any 
contingencies  (instruction  number  2). 

(x)  An  index  reforendng  all  cost  or  pricing 
data  and  infonnation  accompanying  m 
identified  in  the  proposal  (instruction 
number  4). 

(xi)  For  change  cxder  proposals:  an 
estimate  of  the  cost  to  complete  deleted  work 
not  yet  perfermed;  identification  of  the  actual 
or  estimated  cost  of  deleted  work  already 
performed;  and  an  estimate  of  the  cost  of 
work  added  (instruction  number  7B). 

(2)  The  Offaroc  Representations 
Certifications  provided  in  Secti<m  K  of  this 
solicitation  sImII  he  induded  in  this  Part  D — 
Cost  and  Pricing  Data  of  your  proposal. 


(d)  Proposals  shall  be  submitted  in 

_ ^copies  of  Part  f  and _ ^copies  of 

Partn. 

(End  oi  provision) 

(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  2535-0091.) 

2452.215- 71  [Removed] 

74.  Section  2452.215-71,  DUNS 
contractor  establishment  number,  is 
removed. 

2452.214-75  [Amended] 

75.  In  section  2452.216-75,  the 
introductory  text  is  revised  to  reed  as 
follows: 

2452.216- 75  Unpriced  task  ordara. 

As  prescribed  in  2416.504(e),  insert 
the  following  clause: 

•  *  •  *  • 

76.  Section  2452.219-70  is  added  to 
read  as  follows: 

2452216-70  Small  Buainesa  and  Small 
Diaadvantaged  Bualneaa*  Subcontracting 
Plan 

As  prescribed  in  2419.708,  insert  the 
foUov^g  provision; 

SMALL  BUSINESS  AND  SMALL 
DISADVANTAGED  BUSINESS 
SUBCONTRACTING  PLAN  DECEMBER  1992 

(a)  This  provision  is  not  apjriicable  to  small 
business  concerns. 

(b)  Consistent  with  the  national  interest,  it 
is  HUD  policy  that  small  business  and  small 
business  concerns  that  are  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  shall  have  the 
maximum  practicable  oppratimity  to 
participate  in  the  performance  of  HUD  work 
at  the  prime  and  subcontract  level.  Therefore, 
any  contract  awarded  as  a  result  of  this 
solicitation  shall  folly  comply  with  the  intent 
of  this  policy,  and  the  successful  offeror  shall 
agree  to  pursue  an  effactive  and 
comprehensive  small  business  and  small 
disadvantaged  business  subcontracting 
program  in  compliance  with  the  clause 
entitled  "Utilization  of  Small  Business 
Concerns  and  Small  Disadvantaged  Business 
Concerns." 

(c)  Priorcompliance  with  subcontracting 
plans  shall  be  considered  in  determining  foe 
responsibility  of  an  offeror  (see  FAR  9.104- 
3).  Therefore,  offerors  have  previous 
contracts  with  subcontracting  plans  shall 
provide  foe  following  information:  agency 
name;  agency  point  of  contract;  contract 
number,  total  contract  value;  a  sjmopsis  of 
foe  work  required  under  foe  omtract;  the 
role(s)  of  the  subcontract(H(s)  involved;  and, 
foe  applicable  goals  and  actual  performance 
(dollars  and  percentages)  for  subcontracting 
with  small  and  small  disadvantaged  business 
concerns.  This  information  shall  be  provided 


'This  HUDAR  provision  has  been  submitted  to 
the  PAR  Secretariat  for  consideration  as  FAR 
coverage  with  Govemmentwide  application,  fat  tee 
event  teat  similar  FAR  coverage  is  issued,  HUD  will 
rescind  tee  coirespondiiig  text 


for  foe  three  most  recently  (within  the  last 
three  years)  completed  contracts  with  such 
subcontracting  plans. 

(d)  The  contract  expected  to  result  from 
this  solicitation  will  contain  foe  clause  at 
FAR  52.219-9,  "Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan."  In  accordance  with  that  clause,  the 
offeror  shall  submit  foe  complete 
subcontracting  plan  with  foe  response  to  this 
solicitation.  The  content  of  foe  final  plan  is 
subject  to  negotiatioiL  Failure  to  submit  a 
complete  subcontracting  plan  and  negotiate 
its  content  in  good  faith  shall  make  foe 
offeror  ineligible  for  foe  contract  award. 

(End  of  provision) 

Alternate  I  December  1992 

(a)  This  provision  is  not  applicable  to  small 
business  concerns. 

(b)  Consistent  with  the  national  interest,  it 
is  HUD  policy  that  small  business  and  small 
business  concerns  that  are  owned  and 
controlled  by  scx:ially  and  economically 
disadvantage  individuals  shall  have  foe 
maximum  practic;able  opportunity  to 
participate  In  foe  performance  of  HUD  work 
at  foe  prime  and  subcontraert  level.  Therefore, 
any  contract  awarded  as  a  result  of  this 
solicitation  shall  folly  comply  with  the  intent 
of  this  policy,  and  foe  successfril  bidder  shall 
agree  to  pursue  an  effec:tive  and 
comprehensive  small  business  and  small 
disadvantaged  business  subcontracting 
program  in  cxanpliance  with  foe  edause 
entitled  "Utilization  of  Small  Business 
Concerns  and  Small  Disadvantaged  Business 
Concerns." 

(c)  Prior  compliance  with  subcontracting 
plans  shall  be  considered  in  determining  the 
responsibility  of  a  bidder  (see  FAR  9.104-3). 
Therefore,  bidders  having  previous  contracts 
with  subcontracting  plans  shall  provide  foe 
following  information:  agency  name;  agency 
point  of  contract,  ccmtract  number,  total 
contract  value;  a  synopsis  of  foe  work 
required  under  the  contract;  the  role(s)  of  the 
subcontractor(s)  involved;  and,  foe 
applicable  goals  and  actual  performanco 
(dollars  and  percontages)  for  subcontracting 
with  small  and  small  disadvantaged  business 
concerns.  This  information  shall  be  provided 
for  foe  three  most  recontly  (within  foe  last 
three  years)  completed  contracts  with  such 
subcontracting  plans. 

(d)  The  contract  expected  to  result  from 
this  solicitation  will  contain  foe  clause  at 
FAR  52.219-9,  "Small  Business  and  Small 
Disadvantage  Business  Subcontracting  Plan 
(Alternate  I)."  The  apparent  low  bidder,  upon 
request  by  foe  Contracting  Officer,  shall 
submit  a  subcontracting  plan,  where 
applicable,  whiefo  addresses  separately 
subcontracting  with  small  business  concerns 
and  small  dis^vant^ed  business  concerns, 
and  which  shall  be  included  in  and  made  a 
part  of  foe  resultant  contract.  The  Contracting 
Officer  will  review  the  adequacy  of  foe 
subcontracting  plan  as  part  of  foe 
responsibility  determination.  Failure  to 
submit  an  adequate  subcontracting  plan 
where  applicable  shall  make  foe  bicided 
ineligible  for  foe  contract  award. 

(Approved  by  the  Offico  of 
Management  and  Budget  under  control 
number  2535-0091). 
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77.  Section  2452.237-76  is  added  to 
read  as  follows: 

2452.237-76  Background  invostlgations 
for  Mnsitivo  autontatod  ayafama/ 
applications. 

As  prescribed  in  2437.110(g),  insert 
the  following  clause: 

B.^CKGROUND  INVESTIGATIONS  FOR 
SENSITIVE  AUTOMATED  SYSTEMS/ 
APPLICATIONS  DECEMBER  1992 

(A)  General.  This  contract  involves  work 
on  or  access  to  an  automated  system  [name] 
that  has  a  sensitivity  rating  of  [3  or  4],  as 
defined  in  Appendix  A  of  HL^  Handbook 
2400.23,  “ADP  Security."  All  contractor 
employees  working  on  this  contract  are 
required  to  have  a  background  Investigation 
commensurate  with  the  rating  of  the 
automated  system  (position  designation  of:  6, 
High  Risk;  5,  Moderate  Risk;  or  1,  Low  Risk) 
in  accordance  with  Federal  Personnel 
Manual  (FPM)  Chapters  731,  732,  and  736. 
Any  employee  who  is  required  to  have  a 
background  investigation  shall  not  be 
permitted  to  work  on  this  contract  without 
the  required  investigation;  however, 
contractor  employees  in  Low  Risk  positions 
are  eligible  for  immediate  (interim)  approval 
if  the  contractor  submits  the  required 
security  package  described  in  paragraph  (c) 
of  this  section  within  14  days  of  contract 
award.  The  contractor  shall  establish 
persormel  security  procediues  that  meet,  as 
a  minimum,  the  requirements  of  Handbook 
2400.23  and  shall  provide  a  copy  to  the  GTR. 

(b)  Citizenship-related  requirements.  Every 
contractor  employee  working  on  the  sensitive 
applications  of  this  contract  shall  satisfy  at 
least  one  of  the  following  requirements:  (1) 
be  a  citizen  living  in  the  U.S.;  or  (2)  owe 
allegiance  to  the  U.S. 

(c)  Approval  process.  To  obtain  a 
background  investigation,  the  contractor 
shall  submit  the  following  completed  forms 
to  the  GTR  for  screening  and  transmittal  to 
the  Office  of  the  Inspector  General’s  (OIG) 
Security  Staff  for  initiation  of  the  required 
investigation:  SF  85-P,  Questionnaire  for 
Public  Trust  Positions;  SF  86A,  Continuation 
Sheet  (if  needed);  SF-171,  Application  for 
Feder^  Employment:  FD-258,  Fingerprint 
Chart;  and  other  forms  or  information  as  may 
be  necessary.  An  original  and  two  copies  of 
SF-171  and  SF  85-P  are  necessary.  The 
investigation  process  shall  consist  of;  a  range 
of  personal  background  Inquiries  and 
contacts  (written  and  personal)  pertaining  to 
verification  of  the  information  provided  on 
the  security  forms.  The  background 
investigation  may  be  waived  by  HUD  upon 
presentation  of  acceptable  evidence  that  an 
employee  has  received  a  timely  appropriate 
background  investigation. 

Upon  completion  of  the  investigation 
process,  the  Contracting  Officer,  after 
conferring  with  the  appropriate  HUD  offices, 
shall  notify  the  contractor  in  writing  of  the 
individual’s  eligibility  or  ineligibility  to  work 
on  this  contract.  The  contractor  is 
responsible  for  ensuring  that  such 
investigations  are  requested  as  necessary  for 
the  performance  of  this  contract  If  contractor 
persormel  will  be  working  on-site  in  any 
HUD  office,  the  contractor  shall  comply  with 


the  requirements  of  HUDAR  clause 

2452.237-75 — Clearance  of  Personnel  and 
obtain  building  passes  for  those  persormel. 

(d)  Signed  plages.  The  contractor  shall 
require  that  any  employees  who  may  have 
access  to  the  automated  systems  identified  in 
Section  C  of  this  contract  sign  a  pledge  of 
nondisclosure  of  information.  These  pledges 
shall  be  signed  by  the  employees  before  they 
are  assign^  to  this  contract  and  shall  be 
maintained  by  the  contractor  for  a  period  of 
three  years  after  final  payment  under  the 
contract. 

(e)  Nondisclosure  of  information.  Neither 
the  contractor  nor  any  of  its  employees  shall 
divulge  or  release  data  or  information 
developred  or  obtained  during  performance  of 
this  contract,  except  to  authorized 
Government  personnel  with  an  established 
need  to  know  or  upon  written  approval  of  the 
Contracting  Officer.  Information  contained  in 
all  source  documents  and  other  media 
provided  by  HUD  are  the  sole  property  of 
HUD. 

(f)  Contract  performance.  If  HUD  receives 
disqualifying  information  on  a  contractor 
employee,  the  contractor,  upon  written 
notice,  will  immediately  remove  the 
employee  from  work  on  this  contract. 
Contractor  employees  may  be  barred  from 
working  on  this  contract  for  failing  to  meet 
or  maintain  the  suitability  standards 
prescribed  in  FPM  Chapter  731,  as 
applicable.  Failure  to  comply  with  the  terms 
of  this  clause  may  result  in  termination  for 
defeult. 

(g)  Notification.  The  contractor  shall  notify 
the  Government  Technical  Representative 
(GTR)  in  writing  (with  a  copy  to  the 
contracting  officer)  whenever  a  cleared 
employee  terminates  employment  or  is  no 
longer  working  on  this  contract,  and  the  GTR 
shall  notify  the  HUD  ADP  Security  Staff,  who 
will  notify  the  OIG  Security  Staff.  The 
contractor  shall  immediately  notify  the 
Contracting  Officer  of  any  breach  or 
suspected  breach  of  security  or  any 
unauthorized  disclosure  of  the  information 
contained  in  the  automated  system  specified 
in  this  contract. 

(h)  Subcontracts.  The  contractor  shall 
incorporate  this  clause  in  all  subcontracts 
where  the  requirements  specified  in 
paragraph  (a)  of  this  section  are  applicable  to 
performance  of  the  subcontract. 

(End  of  clause] 

(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  2535-0091). 

78.  Section  2452.237-77  is  added  to 
read  as  follows: 

2452.237-77  Observance  of  Legal 
Holidays  and  administrative  leave.* 

As  prescribed  in  2437.110(h),  insert 
the  following  clause: 


"This  HUDAR  clause  has  been  submitted  to  the 
FAR  Secretariat  for  consideration  as  FAR  coverage 
with  Govemmentwide  application.  In  the  event  that 
similar  FAR  coverage  is  issued,  HUD  will  rescind 
the  corresponding  HUDAR  text. 


Observance  of  Legal  Holidays  and 
Administrative  Leave 

December  1992 

(a)  The  Department  of  Housing  and  Urban 
Development  observes  the  following  days  as 
holidays: 

New  Year’s  Day 
Martin  Luther  King's  Birthday 
Washington’s  Birthday 
Memorial  Day 
Independence  Day 
Labor  Day 
Columbus  Day 
Veterans  Day 
Thanksgiving  Day 
Christmas  Day 

Any  other  day  designated  by  Federal  law. 
Executive  Order,  or  Ifresidential 
Proclamation. 

(b)  When  any  such  day  falls  on  a  Saturday, 
the  preceding  Friday  is  observed;  when  any 
such  day  falls  on  a  Sunday,  the  following 
Monday  is  observed.  Observances  of  such 
days  by  Government  personnel  shall  not  be 
cause  for  additional  period  of  performance  or 
entitlement  to  compensation  except  as  set 
forth  in  the  contract.  If  the  contractor's 
personnel  work  on  a  holiday,  no  form  of 
holiday  or  other  premium  compensation  will 
be  reimbursed  either  as  a  direct  or  indirect 
cost,  unless  authorized  pursuant  to  an 
overtime  clause  elsewhere  in  this  contract. 

(c)  When  HUD  grants  administrative  leave 
to  its  Government  employees,  assigned 
contractor  personnel  in  Government  facilities 
shall  also  dismissed.  However,  the 
contractor  agrees  to  continue  to  provide 
sufficient  personnel  to  perform  round-the- 
clock  requirements  of  critical  tasks  already  in 
operation  or  scheduled,  and  shall  be  guided 
by  the  instructions  issued  by  the  Contracting 
Officer  or  his/her  duly  authorized 
representative. 

(d)  For  fixed-price  contracts,  if  services  are 
not  required  or  provided  because  the 
building  is  closed  due  to  inclement  weather, 
unanticipated  holidays  declared  by  the 
President,  failure  of  the  Congress  to 
appropriate  funds,  or  similar  reasons, 
deductions  will  be  computed  as  follows: 

(1)  The  deduction  rate  in  dollars  per  day 
will  be  equal  to  the  per  month  contract  price 
divided  by  21  days  per  month. 

(2)  The  deduction  rate  in  dollars  per  day 
will  be  multiplied  by  the  number  of  days 
services  are  not  required  or  provided. 

If  services  are  provided  for  portions  of 
days,  appropriate  adjustment  wnll  be  made  by 
the  Contracting  Officer  to  ensme  that  the 
contractor  is  compensated  for  services 
provided. 

(e)  If  administrative  leave  is  granted  to 
contractor  personnel  as  a  result  of  conditions 
stipulated  in  any  "Excusable  Delays”  clause 
of  this  contract,  it  will  be  without  loss  to  the 
contractor.  The  cost  of  salaries  and  wages  to 
the  contractor  for  the  period  of  any  su(± 
excused  absence  shall  be  a  reimbursable  item 
of  direct  cost  hereunder  for  employees  whose 
regular  time  is  normally  charged,  and  a 
reimbursable  item  of  indirect  cost  for 
employees  whose  time  is  normally  charged 
indirectly  in  accordance  with  the  contractor’s 
accounting  policy. 
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Dated:  December  9. 1992. 

Jim  E.  Tuto, 

Assistant  Secretary  for  Administration. 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

Invitation  To  Comment  on  the  Rnal 
Report,  the  Feasibility  and  Deairabtiity 
of  Establishing  a  Nationwide  Aaaistive 
Technology  information  and  Program 
Referral  Network 

agency:  Department  of  Education. 
ACTKM:  Notice  inviting  comments. 

SUMMARY:  The  Secretary  of  Education 
invites  comments  concerning  the  final 
report  prepared  by  the  University  of 
South  Carolina  on  a  study  dealing  with 
the  feasibility  and  desirability  of 
establishing  a  national  assistive 
technology  information  and  program 
referral  network.  The  comments  will  be 
used  by  the  Department  to  help 
determine  the  appropriate  action  to  be 
taken  based  on  the  report. 

The  Technology-Related  Assistance 
for  Individuals  with  Disabilities  Act  of 
1988  required  the  Secretary  to  conduct 
a  study  to  determine  the  feasibility  and 
desirability  of  creating  a  national 
information  and  program  referral 
network  and  to  determine  the 
appropriate  structure  for  the 
organization  and  operation  of  such  a 
network,  if  it  is  determined  to  be 
feasible  and  desirable.  The  statute 
requires  that  a  contractor-prepared 
report  of  the  study  be  submitted  to  the 
Secretary  and  to  the  appropriate 
committees  of  the  Congress.  In  addition, 
the  statute  requires  the  Secretary  to 
solicit  public  comment  on  the  report 
and  “to  take  appropriate  action  based  on 
the  report  before  the  end  of  the  6-month 
period  following  the  date  on  which  the 
Secretary  receives  the  report.”  The 
report  reflects  only  the  views  of  the 
contractor  and  not  the  views  of  the 
Secretary.  Comments  on  the  report  will 
help  the  Secretary  determine  what 
actions  should  be  taken  based  on  the 
report. 

DATES:  All  comments  must  be  received 
on  or  before  January  14, 1993. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Carol  G.  Cohen,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3420,  Switzer 
Building,  Washington,  DC  20202-2705. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  G.  Cohen.  Telephone  (202)  205- 
5666.  Deaf  and  hearing  impaired 
individuals  may  call  (202)  205-5516  for 
TDD  services. 


SUPPLEMENTARY  INFORMATION:  The 
following  is  a  synopsis  of  the  final 
report,  “The  Feasibility  and  Desirability 
of  Establishing  a  Nationwide  Assistive 
Technology  Information  and  Program 
Referral  Network.” 

Assistive  technology  (AT)  can  provide 
the  tools  that  allow  individuals  with 
disabilities  to  participate  more  fully  in 
daily  activities,  gain  more  control  over 
their  own  lives,  and  have  greater  access 
to  education,  employment,  and  leisure 
opportunities.  This  report  explores  the 
feasibility  and  desirability  of 
establishing  a  national  assistive 
technology  information  and  program 
referral  (ATl&R)  network  from  two 
perspectives:  (1)  The  current  processes 
used  to  disseminate  information  about 
assistive  technology,  and  (2)  the  needs 
of  individuals  who  want  access  to 
assistive  technology  information.  It 
identifies  the  mechanisms  essential  to 
linking  information  on  assistive 
technology  with  the  individuals  who 
need  it. 

The  report’s  major  conclusion  is  that 
a  national  ATI&R  network  is  feasible 
and  desirable.  The  proposed  network 
would  address  disparities  found  in  the 
current  state  of  ATIAR  practices  in  the 
following  areas — 

•  The  delivery  of  information 
services: 

•  Individual  access  to  information; 

•  The  quality  of  information 
provided; 

•  Information  management  methods; 
and 

•  An  understanding  of  the  benefits  of 
assistive  technology. 

This  report  synthesizes  the  results  of 
the  full  study  fimded  by  the  National 
Institute  on  Disability  and 
Rehabilitation  Research,  U.S. 
Department  of  Education.  The  study’s 
five  key  findings  are: 

1.  Assistive  technology  information 
services  are  not  uniformly  defined; 

2.  Organizational  structure  of  assistive 
technology  and  program  referral 
services  are  not  uniform  from  program 
to  program; 

3.  Training  for  assistive  technology 
and  program  referral  staff  is  flawed  by 
the  lack  of  standards  and/or 
requirements  for  ATI&R'  for  staff; 

4.  Information  management  is  flawed 
by  the  lack  of  consistent  methods  to 
maintain,  verify,  and  update 
information;  and 

5.  Outreach  efforts  to  target 
populations  are  ineffective  and/or  non¬ 
existent. 


On  the  basis  of  these  findings,  the 
study  made  a  number  of 
recommendations  to  the  National 
Institute  on  Disability  and 
Rehabilitation  Research,  including: 

1.  Develop  a  national  classification 
“taxonomy”  for  the  delivery  of  ATI&R 
services; 

2.  Provide  leadership  to  develop  a 
Nationwide  Assistive  Technology 
Information  and  Program  Referral 
Coordinating  Institute; 

3.  Establish  annual  priorities  for  field- 
initiated  research  on  the  “best 
practices”  in  the  delivery  of  ATI&R 
services; 

4.  Eievelop  mechanisms  for  sharing 
training  materials,  innovative 
approaches,  strategies,  and  technical 
applications; 

5.  Establish  a  mechanism  to  provide 
technical  support  and  training  on 
outreach  strategies  with  formal  and 
informal  brokers:  and 

6.  Initiate  local  community 
promotional  campaigns  that  parallel  a 
national  assistive  tedinology  awareness 
campaign.  Local  community 
promotional  campaigns  can  include 
public  service  announcements,  video 
productions,  and  printed  media. 

This  synopsis  provides  an  overview  of 
the  results  of  the  study.  The  complete 
findings  and  recominendations  are 
summarized  in  the  Executive  Summary 
and  Final  Report  of  the  study.  Interested 
parties  should  examine  the  report  for  a 
more  complete  understanding  of  the 
issues  affecting  the  feasibility  and 
desirability  of  establishing  a  nationwide 
assistive  technology  information  and 
program  referral  network. 

The  final  report,  “The  Feasibility  and 
Desirability  of  Establishing  a 
Nationwide  Assistive  Technology 
Information  and  Program  Referral 
Network,”  is  available  for  review  at  the 
National  Institute  on  Disability  and 
Rehabilitation  Research,  Department  of 
Education,  330  C  Street,  SW.,  room 
3420,  Switzer  Building,  Washington,  DC 
20202-2705,  Telephone:  (202)  205- 
5666.  Deaf  and  hearing  impaired 
individuals  may  call  (202)  205-5516  for 
TDD  services. 

Copies  of  the  final  report  can  be  obtained 
upon  request  from  the  National  Institute  on 
Disability  and  Rehabilitation  Research. 

Robert  Davila, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  614 
RiN  1205-AA26 

Unemployment  Compensation  for  Ex- 
servicemembers 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  is  issuing  this 
interim  final  rule  incorporating  the 
statutory  amendments  contained  in  the 
Emergency  Unemployment 
Compensation  Act  of  1991  affecting  the 
Unemployment  Compensation  for  Ex- 
servicemembers  (UCX)  Program.  These 
statutory  amendments  change  the 
criteria  for  determining  Federal  service 
for  UCX  qualifying  purposes  as  well  as 
affect  the  waiting  period  and  maximum 
amount  of  UCX  ^nefits  payable. 
Essential  amendments  to  the  regulations 
are  issued  as  an  interim  final  rule 
because  the  statutory  changes  in  the 
program  became  effective  for  w'eeks  of 
unemployment  beginning  on  or  after 
November  15, 1991,  the  date  of 
enactment  of  the  public  law. 

Finally,  in  a  prior  amendment  to  the 
regulations  on  October  17, 1988,  a 
section  relating  to  the  Veterans 
Administration  was  inadvertently  not 
deleted  from  the  regulations  and  is  now 
deleted  in  this  rulemaking. 

To  provide  an  opportunity  for  public 
participation  in  this  rulemaking,  a 
comment  period  is  provided,  and  a  final 
rule  will  be  published  after  taking  into 
account  comments  received. 

DATES:  Effective  date:  The  effective  date 
of  this  interim  final  rule  is  January  14, 
1993. 

Comment  date:  Written  comments  on 
this  interim  final  rule  must  be  received 
in  the  Department  of  Labor  on  or  before 
January  14, 1993. 

ADDRESSES:  Written  comments  on  this 
interim  final  rule  may  be  mailed  or 
delivered  to  Mary  Ann  Wyrsch, 

Director,  Unemployment  Insurance 
Service,  U.S.  Department  of  Labor,  room 
S-4231,  Frances  Perkins  Building,  200 
Constitution  Ave.,  NW.,  Washington, 

DC  20210. 

All  comments  received  will  be 
available  for  public  inspection  during 
normal  business  hours  in  room  S-4231 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  T.  King,  Chief,  Division  of 


Program  Development  and 
Implementation,  or  Robert  J.  Gillham, 
Chief,  Federal  Programs  Group,  Office  of 
Program  Management,  Unemployment 
Insiumice  Service,  Employment  and 
Training  Administration,  U.S. 

Department  of  Labor,  200  Constitution 
Ave.  NW.,  Washington,  DC  20210, 
telephone  (202)  219-5309  (this  is  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The  UCX 
program  is  financed  with  Federal  funds 
to  f^ish  unemployment  benefits  to 
eligible  individuals  who  are  separated 
from  the  Armed  Forces  and  are  unable 
to  obtain  work.  The  program,  created  by 
Public  Law  85-848,  approved  on  August 
28, 1958,  has  been  codified  at  5  U.S.C. 
8521-8525. 

The  UCX  amendments  contained  in 
section  301  of  the  Emergency 
Unemployment  Compensation  Act  of 
1991  (Pub.  L.  102-164)  took  effect  for 
weeks  of  unemployment  beginning  on  , 
or  after  November  15, 1991,  the  date  of 
enactment  of  Public  Law  102-164.  The 
Department  has  determined,  pursuant  to 
5  U.S.C.  553(b)(3)(B),  that  good  causa 
exists  for  publishing  the  amendments  to 
20  CFR  part  614  as  an  interim  final  rule, 
with  a  post  publication  comment 
period,  because  prompt  action  is 
necessary  to  assure  that  the  Department 
has  regulations  in  place  to  carry  out  its 
responsibilities  for  the  UCX  program. 

The  changes  in  this  document  are 
essential  to  the  proper  administration  of 
the  UCX  program  by  the  States. 

Therefore,  a  pre-publication  comment 
period  is  impracticable  and  contrary  to 
the  public  interest. 

This  document  amends  20  CFR  part 
614  to  incorporate  statutory 
amendments  to  the  UCX  Program. 
Operating  instructions  for  implementing 
these  statutory  amendments  were  issued 
by  the  Department  on  November  22, 

1991,  in  General  Administration  Letter 
(GAL)  No.  3-92,  published  at  56  FR 
67333  (December  30, 1991).  The 
operating  instructions  in  GAL  3-92 
supplement  these  amendments  to  20 
CFR  part  614, 

Sections  301(a)  and  301(b)  of  the 
Emergency  Unemployment 
Compensation  Act  of  1991  (Pub.  L.  102- 
164)  amended  5  U.S.C.  8521,  which 
afreet  entitlement  to  UCX.  Section 
301(a)  repealed  5  U.S.C.  8521(c)  which 
required  a  4-week  waiting  peric^  and  a 
13- week  maximuiti  for  payment  of  UCX 
benefits.  Section  301(b)  amended  5 
U.S.C.  8521(a)  by  reducing  the  amount 
of  active  duty  in  a  reserve  status  from 
180  continuous  days  to  90  continuous 
days  necessary  to  be  considered 
“Federal  service"  for  UCX  qualifying 
purposes. 


Section  301(c)  of  Public  Law  102-164 
provides  that  the  UCX  amendments 
contained  in  section  301  are  efrective  for 
weeks  of  unemployment  beginning  on 
or  after  November  15, 1991,  the  dale  of 
enactment  of  Public  Law  102-164.  This 
means  that  the  UCX  amendments 
contained  in  section  301  shall  be 
efrective  for  all  UCX  initial  claims  filed 
for  weeks  of  unemployment  beginning 
on  or  after  November  15, 1991,  as  well 
as  for  weeks  of  unemployment 
begiiming  on  or  after  November  15, 

1991,  for  unexpired  UCX  claims. 

Furthermore,  the  Department 
interprets  the  amendment  in  section 
301(b)  of  Public  Law  102-164  to  apply 
to  previously  denied  UCX  claims  of 
reservists  who  had  less  than  180  but  at 
least  90  days  of  continuous  active  duty 
in  a  reserve  status,  for  weeks  of 
unemployment  beginning  on  or  after 
November  15, 1991.  Thus,  the 
application  of  the  UCX  amendments  in 
sections  301(a)  and  301(b)  to  unexpired 
UCX  claims  requires  redetermination  of 
those  claims,  and  such  redeterminations 
have  already  been  completed  pursuant 
to  operating  instructions  issued  to  the 
States  soon  after  the  enactment  of  the 
amendments.  It  was  emphasized, 
however,  that  in  making  those 
redeterminations,  the  UCX  amendments 
are  applicable  only  for  weeks  of 
unemployment  beginning  on  or  after 
November  15, 1991  as  provided  by 
section  301(c). 

Further,  many  reservists  may  have 
had  90  days  or  more  of  continuous 
active  duty  in  a  reserve  status,  but  did 
not  file  U(^  claims  because  they  had 
less  than  180  days  of  such  service. 

Accordingly,  in  order  to  effectuate 
these  statutory  amendments,  the 
Department  has  determined  that  the 
application  of  the  State  time  limitations 
on  claims  filing  will  be  limited,  as 
explained  below.  The  general  rule  is 
that  State  law  is  followed  on  procedural 
matters  (i.e.,  claims  filing, 
determinations  and  redeterminations) 
unless  inconsistent  with  Federal  law. 
Here,  applying  State  time  limitations  on 
claims  filing  would  thwart  the  purpose 
of  these  statutory  amendments.  It  is 
Congress’  intent  to  cover  Desert  Shield 
and  Desert  Storm  veterans  imder  the 
UCX  amendments  made  by  section  301 
of  Public  Law  102-164. 

The  effective  date  of  the  UCX 
amendments  as  provided  in  the 
language  of  section  301(c)  carries  out 
this  Congressional  intents  Section  301(c) 
clearly  provides  that  UCX  amendments 
apply  to  weeks  of  imemployment,  rather 
than  to  new  claims  filed,  on  and  after 
the  date  of  enactment.  Furthermore,  the 
Congressional  record  regarding  these 
amendments  expresses  Congress’  intent 
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to  include  Desert  Shield  and  Desert 
itorm  veterans  in  the  amendment’s 
coverage.  The  only  way  to  extend  the 
UCX  amendments  to  Desert  Shield  and 
Desert  Storm  veterans  is  to  require 
States  and  cooperating  State  agencies  to 
redetermine  all  UCX  claims  for 
claimants  whose  benefit  year  expired 
after  November  15, 1991.  Thus,  this 
Federal  law  authority  will  ensure  a 
imiform  application  of  the  UCX 
amendments  as  intended  by  Congress. 

Also,  States  and  cooperating  State 
agencies  will  not  apply  State  law  claims 
filing  time  limitations  to  reservists  who 
did  not  previously  file  UCX  claims 
because  they  had  less  than  180  days  of 
continuous  active  duty  in  a  reserve 
status,  where  the  claimant’s  benefit  year 
would  have  expired  on  or  after 
November  15, 1991,  if  he/she  had  filed 
a  UCX  claim.  However,  State  law 
provisions  regarding  back-dating  of 
claims  apply  to  UCX  first  claims. 

Once  a  UOC  claimant  meets  the 
qualifying  requirements  of  5  U.S.C. 

8521,  as  amended  by  section  301  of 
Public  Law  102-164,  it  is  the 
Congressional  intent  to  treat  UCX 
claimants  for  weeks  of  unemployment 
beginning  on  or  after  November  15, 

1991  under  the  same  terms  and 
conditions  as  apply  to  claimants 
covered  imder  the  applicable  State  UI 
law. 

In  a  prior  amendment  to  these 
regulations,  published  at  53  FR  40550 
(October  17. 1988),  §614.27  was 
amended  to  delete  the  reference  to 
Veterans  Administration  and  was 
redesignated  §  614.25.  However. 

§  614.27  was  inadvertently  not  deleted 
from  the  regulations.  Consequently, 

§  614.27  is  removed. 

'The  following  amendments  are  made 
to  the  regulations  piusuant  to  the 
Emergency  Unemployment 
Compensation  Act  of  1991: 

1.  Section  614.2,  paragraph  (g),  is 
amended  by  reducing  the  amoimt  of 
active  duty  in  a  reserve  status  necessary 
to  be  considered  Federal  service  for 
UCX  qualifying  purpose  from  180 
continuous  days  to  90  continuous  days. 
Also,  paragraph  (g)(2]  is  deleted  as 
outdated  and  unnecessary.  Paragraph 
(g)(1)  then  becomes  paragraph  (^. 

2.  Section  614.3,  paragraph  (^.  is 
removed  so  as  to  reflect  the  repeal  of  5 
U.S.C.  8521(c)  which  required  a  4-week 
waiting  period.  For  weelu  of 
unemployment  beginning  on  or  after 
November  15, 1991,  States  must  follow 
the  waiting  period  provisions  of 
applicable  State  law. 

3.  Section  614.4,  paragraphs  (c)  and 
(d),  are  amended  to  reflect  that  the  13- 
week  maximum  amount  of  UCX  benefits 
payable  in  a  benefit  year  to  an 


individual  has  been  eliminated  by  the 
repeal  of  5  U.S.C.  8521(c).  'Therefore,  the 
UCX  maximum  amount  of  benefits 
payable  in  a  benefit  year  will  be  the 
same  as  provided  under  the  applicable 
State  law  as  if  the  claimant’s  FMeral 
military  service  and  Federal  military 
wages  had  been  included  as 
employment  and  wages  under  the  State 
law. 

4.  Other  technical  and  conforming 
changes  are  made  in  part  614.' 

Classification — Executive  Order  12291 

'The  rule  in  this  document  is  not 
classified  as  a  “major  rule’’  under 
Executive  Order  12291  on  Federal 
Regulations,  because  it  is  not  likely  to 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Accordingly,  no  regulatory  impact 
analysis  is  required. 

Paperwork  Reduction 

The  rule  in  this  document  will  not 
increase  the  Federal  paperwork  burden 
on  the  private  or  public  sectors  under 
the  Paperwork  Reduction  Act.  The 
reason  for  such  certification  is  that  this 
rule  only  incorporates  statutory 
amendments  to  an  individual 
entitlement  program  and  which  only 
afiect  individuals  appl)ring  for  benefits 
tmder  the  UCX  Program. 

Regulatory  Flexibility  Act 

'The  proposed  rule  will  have  no 
“significant  economic  impact  on  a 
substantial  number  of  small  entities” 
within  the  meaning  of  section  3(a)  of  the 
Regulatory  Flexibility  Act,  Public  Law 
9&-354,  91  Stat.  1164  (5  U.S.C.  605(b)). 
The  Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
'The  definition  of  the  term  “small 
entity”  under  5  U.S.C.  601(6)  does  not 
include  States  or  individuals.  Since 
these  regulations  involve  an  entitlement 
program  for  individuals  administered  by 
the  States,  and  are  directed  to  the  States, 
no  regulatory  flexibility  analysis  is 
requh^.  Accordingly,  no  regulatory 
flexibility  analysis  is  required. 

List  of  Subjects  in  20  CFR  Part  614 

Labor.  Unemployment  Compensation 
for  Ex-servicemembers  (UCX), 
Unemployment  Compensation. 


Words  of  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  614  of  chapter  V  of  title 
20  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  614-{AMENOED] 

1.  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Authority;  5  U.S.C  8508;  Secretary’s  Order 
No.  4-75  (40  FR  18515). 

1614.1  [Amanttod] 

2.  Section  614.1  is  amended  by 
removing  from  paragraph  (a)  the 
following  phrase  “as  amended  by  sec. 

201  of  Public  Law  97-362, 96  Stat. 
1732,”. 

3.  Paragraph  (g)  of  §  614.2  is  revised 
to  read  as  follows: 

S  61 4.2  Definitions  of  terms. 

•  «  *  •  • 

(g)  Federal  military  service  means 
active  service  (not  including  active  duty 
in  a  reserve  status  imless  for  a 
continuous  period  of  90  days  or  more) 
in  the  Armed  Forces  or  the 
Commissioned  Corps  of  the  National 
Oceanic  and  Atmospheric 
Administration  if  with  respect  to  that 
service — 

(1)  The  individual  was  discharged  or 
released  under  honorable  conditions 
(and.  if  an  officer,  did  not  resign  for  the 
good  of  the  service);  and 

(2) (i)  The  individual  was  discharged 
or  released  after  completing  his/her  first 
full  term  of  active  service  which  the 
individual  initially  agreed  to  serve,  or 

(ii)  The  individual  was  discharged  or 
released  before  completing  such  terra  of 
active  service — 

(A)  For  the  convenience  of  the 
Government  under  an  early  release 
program. 

(B)  Because  of  medical 
disqualification,  pregnancy,  parenthood, 
or  any  service-incurred  injury  or 
disability, 

(C)  Because  of  hardship,  or 

(D)  Because  of  persondity  disorders 
or  inaptitude  but  only  if  the  service  was 
continuous  for  365  days  or  more. 

•  •  •  •  • 

§614.2  [Amended] 

4.  In  addition  to  the  amendment  to 

§  614.2  set  forth  above,  paragraph  (p)(l) 
of  §614.2  is  amended  by  removing,  in 
two  places,  the  words  “Internal  Revenue 
Code  of  1954"  and  adding,  in  their 
place,  the  words  “Internal  Revenue 
Code  of  1986”. 

5.  Section  614.3  is  amended  by 
removing  paragraph  (e).  and  revising 
paragraphs  (c)  and  (d)  to  read  as  follows: 
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1614.3  EHgmUty  raqulremwili  tx  UCX. 

*  •  •  *  * 

|cl  Tlw  individual  has  filed  as  initial- 
chin  for  UCX  and.  as  appropriate,  has 
filed  a  timely  claim  for  waiting  period 
credit  or  payment  of  UCX  with  respect 
to  that  week  of  unemployment;  and 

(dl  The  individual  is  totally,  part- 
totally,  or  partially  unemploy^,  and  is 
able  to  work,  available  for  work,  and 
seeking  work  within  the  meuilng  of  or 
as  required  by  the  applicable  State  law, 
and  is  not  subject  to  disqualification 
under  this  Ptut  or  the  applicable  State 
law,  with  respect  to  that  week  of 
unemployment. 

6.  Paragraphs  (c)  and  (d)  of  §  614.4  are 
revised  to  read  as  follows: 

$614.4  Weekly  and  maximum  benefit 
amounts. 

•  *  •  *  * 


(c)  kkucimum  amount.  The  maximum 
amount  of  UCX  whidi  shall  be  payable 
to  an  eligible  individual  during  and 
subsequent  fo  the  individual’s  benefit 
year  shall  be  the  maximum  amount  of 
all  unemployment  compensation  that 
would  be  payable  to  tiie  individual  as 
determined  under  the  applicable  State 
law. 

(d)  Computation  rules.  The  weekly 
and  maximum  amounts  of  UCX  p83mble 
to  an  individual  undOT  the  UCX  Pr^ram 
shall  be  d^ermined  under  the 
applicable  State  law  to  be  in  the  same 
amount,  on  ^e  same  terms,  and  subject 
to  the  same  conditions  as  the  State 

wonhfbe  payable  to  the  individud 
under  the  applicable  State  law  if  the 
individual’s  Federal  military  service 
and  Federal  military  wages  assigned  or 
transferred  under  tfos  Part  to  the  State 


had  been  included  as  employment  and 
wages  covered  by  that  State  law,  subject 
to  the  use  of  the  apptic^le  Schedule  of 
Remuneration. 

$614.27  [Rwnovedi 

7«  Section  614.27  is  removed. 

Signed  at  Washington,  DC  on  December  1i9, 
1992. 

Roberts  T.  Jones, 

Assistant  Secretary  of  Labor. 

(FR  Doc.  9Z-30416  Filed  12-14-92;  8:45  am] 
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Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE — Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LS  A),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


AFRSMITH212J  DEC  92  R. 

JOHN  SMITH 
212  MAIN  ST 

FORESTVILLE  MD  20747 


•  ■■■■  ■ 


Document 

Drafting 

Handbook 


Federal  Registe 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Feder 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  *5133  Charge  your  order. 

□  /ris  easy! 

JL  please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  inquiries- (202)  512-2250 

_ copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 

1.  The  total  cost  of  my  order  is  $ _ Foreign  orders  please  add  an  additional  25%. 

All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 

2 _ 

(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

EH  Check  payable  to  the  Superintendent  of  Documents 

EH  GPO  Deposit  Account  I  I  I  I  I  I  I  l~l  I 

□  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


(Signature) 


ITtank  you  for  your  order! 


(Rev  12/91) 


4.  Mail  Tb:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Public  Papers 


of  the 
Presidents 
of  the 

United  States 


Annual  volumes  containing  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House 


Volumes  for  the  following  years  are  available;  other 
volumes  not  listed  are  out  of  print. 


Ronald  Reagan 


George  Bush 


.43S.OO 


.$30.00 


.S33M 


..$38.00 


Published  by  the  Office  of  the  Federal  Register.  National 
Archives  and  Records  Administration 


Mail  order  to: 

New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


For  those  of  you  who  must  Keep  informed 
about  Presiderrtiai  Proclamations  and 
Executive  Onters,  there  is  a  convenient 
reference  source  that  wifi  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  CodfTicatmn  contains  proclantations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  AprH  13,  1945, 
through  January  20,  1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
docunoents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  “reconstrucT  it  through 
tensive  research. 

Special  features  include  a  contprehensive 
in(fex  and  a  table  listing  each  prodanrtation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  location 
in  this  volume. 

Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 


Superintendent 

Order  processing  code: 

*  6661 

□  YES  ,  please  send  me  the  following. 


of  Documents  Publications  Order  Form 

Charge  your  order. 

Ita  Easyf 
lb  fbx  your  orders  (202)-512-2250 


P3 


_ copies  of  CODinCATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 

S/N  069-000-00018-5  at  $32jOO  each. 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name)  (Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Eiaytime  phone  including  area  code) 


Please  Choose  Method  oi  Riyment: 


I _ I  Check  Payable  to  the  Superintendent  of  Documents 

EH  GPO  Deposit  Account  1  1  I  1  I  I  I  l~{  I 

□  VISA  or  MasterCard  Account 


1  M  M  1  M  M  1  1  1  1 

M  M  M  1 

1  1  1  1  1  (Credit  can)  expiration  date) 

Thank  you  for 
your  order! 

(Authorizing  Signature) 

(Purchase  Order  No.) 

VES  NO 

May  we  make  your  name/address  ai-atlable  to  other  mailers?  EH  EH 


Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


.)  M  « 


)  M  i  ■  6  ‘  :  n  »  t  »  *  i  ^  >  I  * 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 

The  GUIDE  to  record  retention  is  a  useful 
reference  tool,  compiled  from  agency 
regulations,  designed  to  assist  anyone  with 
Federal  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 


OnMr  ProMMing  Code: 

* 

□  YES  ,  please  send  me  the  following: 


Charge  your  order. 

It’s  Easy! 


lb  fax  your  orders  (202)  512-2250 


copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

May  wc  make  your  name/address  available  to  other  mailers?  □  □ 


Please  Choose  Method  of  Payment: 
n  Check  Payable  to  the  Superintendent  of  Documents 

EH  GPO  Deposit  Account  1  I  I  I  I  I  I  I  ~  EH 

□  VISA  or  MasterCard  Account 


1  1  M  1  1  M  M  M  M 

M  M  1  M 

1  1  1  1  1  (Credit  card  expiration  date) 

Thank  you  for 
your  order! 

(Authorizii^  Signature) 


Mail  To:  New  Orders,  Superintendent  Documents 
P.O.  Box  371954,  Pittsbuigh.  PA  15250-7954 


New  Publication 

List  of  CFR  Sections 
Affected 


1973-1985 


A  Research  Guide 


Volume  I  (Titles  1  thru  16) . $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) .  $25.00 


Stock  Number  069-000-00030-4 


Volume  III  (Titles  28  thru  41) . $28.00 

Stock  Number  069-000-00031-2 


Volume  IV  (Titles  42  thru  50) . $25.00 

Stock  Number  069-000-00032-1 


These  four  volumes  contain  a  compilation  of  the  “List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Refererjce  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 


Superintendent  of  Documents  Publications  Order  Form 


Otw  PTicetsing  Code 

*6962 


Charge  your  order. 

It’s  easy! 


Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  and  inquirtes-(202)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  alt  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty. 

Stock  Number 

Title 

Price 

Each 

Total 

Price 

1 

021-602-00001-9 

Catalog— Bcsfi^liing  Government  Books 

FREE 

■ 

■ 

L_.J 

Total  for  Publications 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

•  Street  address) 


Please  Choose  Method  of  Payment: 

I  I  Check  payable  to  the  Superintendent  of  Documents 
rH  GPO  Deposit  Account  I  I  I  1  I  I  1  l~l  1 

□  VISA  or  MasterCard  Account 


(Chy,  Slate,  ZIP  Code) 

i _ ) _ (Credit  card  expiration  date) 

(Daytime  phene  iiKiudirrg  area  code) 

MaU  order  to: 

New  Orders,  Spperlnteitdent  of  Docinnents 
PXX  Box  371954,  Ptttsbargb,  M  15250-7954 


(Signature) 


